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EASTER TERM, | 
The Firſt of Queen Anne, e . 8 
rs ee apt * 

The Queen's Bend. IO 


1702, 


Sir John Holt, Kar deen, 5 3 
Si- Lyttleton Powys, Nit. > abu 3 
EEE EITETES. gate. 
Sir Henry Gould, Kat. . 3 
Edward Northey, E/q. Attorney Gude err N 
Simon Harcourt, E.. Solicitor 3 F | 


ee — ' F 
| | D 
Memorandum. r NS 
＋ FIRST RETURN of this Term was, by proclamation, Tas adjourne 


cut off, and THE TEAM adjourned to the ſecond re- 24. 
N Foft. 152. 


1. Sid. 276. 1. Lev. 176, 278. 1. Keb. 94. 2. Keb. 76. 152. 


Wright againſt Crump. 6 Caſe 2; 
PER CURIAM. If the jury in an inferior court will not Jury in an inte- 
agree in their verdict, the way is, as in other courts, to keep ner court ſhall 
them —— meat, drink, fire, or candle, until they agree; and RENE 
THE STEWARD may adjourn the court from time to time until 9 
they agree. 8. C. Holt's 
Rep. 404. 1. Salk. 202. 
SECONDLY, Generally a — is not the proceſs of 4 L faciarnot 


HUNDRED=COURT, but it may be it by cuſtom; and generally — Ot _ 
*dred-court. Poſt, 44.—1. Salk. 201, 2. Lev. 5. Comb. Lw. 583. 
Vor. VII. X B | al 


9 
„ 
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Eaſter Term, 1. Queen Anne, In B. R. 


Warenr all the hundred-courts in England have ſuch a cuſtom : the true 
_ common-law proceſs is a d;/trimgas. 
Atachment on Trinity, All miſdemeanors in a judicial officer is a contempt 
—; - of this court, and every day AN ATTACHMENT is granted againſt 
9 P“! infer coans rgraphg an attachment againſt all 
parties goods. 

3 And Hor r, Chief Fuftice, remembered a caſe of the Mayor 
S. C. . LI. Hertford, where a court was held before him only, and he, pre- 
Ray. 766. tending right to a houſe, made himſelf leſſor of the plaintiff, and 
La. Ray. 468. cave judgment fur his own leſſee ; and for this he was brought up 
$56. y ATTACHMENT, and laid by * the heels ; though he got off the 
*[ſ2] as foe tent the tt r this he ſaid was in my 
Lonn Hypz's time. But on the other hand, an officer is not to 


be puniſhed for an error in is judgment. 


Verdi on au- PER Hor, » Ifa 
n Hor r, Chief Fuftice . 


own knowledge, they ought to tell the 
S c. Hol's had been, for boch of be jury ud — mar 


Rep. 4% before they are ſworn, to 
— 28 a witneſs. 


Jury diſcharged Nors Ane was Gd by che Oniit upon © mition for au 
Jen: verdict. ATTACHMENT againſt a ſteward of an inferior court, who had 


SP cos. diſcharged a jury without giving a verdict. 
— But THE CourxT would hear further before they granted an 


* 


Cife 3. Doctor Wood ward's Caſe. \ 
At what HE quesTion was the regular of a PIERS. 
EST ä — hs 


torney may be PER Curran. If pals after a warrant of attorney g, 2 
— judgment cannot de endete upon it without leave of the rt 
3. C. poſt. 23. but if one give 4 warrant in Vacation to give judgment as of laſt 
HY 215. * Term, his death does not determine that warrant, becauſe the party 

wag alive at the time of the judgment entered; and the time of 


AN. entering the judgment is not expreſſed on the roll, but in the mar- 


* © gin, did the uſe of it is for the ſecurity of purchaſers only; but 
Com Rep. 17 without it, it is good againſt the party. 6 , 
_$94- 766. Also, if à defendant make default, ſo as the iff might 


haye emered judgment againſt him, and before entry. the 
defendant dies, yet the plaintiff may enter 1 of che 


Term in which default was made. 
| | HoLT, Chief Fuftice _ kn a), who died at 
5 actes in . i — bly Gl 5 recovery was; 


reer 
, {#) x. Co. 9 2. And. 69. Moor, 136. Jenk 249- * 


Eaſter Term, 1. Queen Anne, In B. R. 


the recovery had j yet it was held good : ſo if the caption of a fine Docres 
be taken in the Vacation, if the writ be returnable the next Term, Wow2wann'd 
the death of the Aer it; but if it be returnable . 
the Term before: it be well, notwithſtanding the party's 


Anonymous. | Caſe 4. 
F a JUDGMENT be below for the plaintiff, and a writ of error is Epcos judge 
brought and the judgment reverſed, yet, if the record will war- ment. | 
rant it, ® the Court ought to give a new judgment for the plaintiff; , 1 
but if the judgment be erroneous and againſt the plaintiff in the ( 3 


2 ought to be reverſed, and a new judgment given for © _ 


2. Saund. 2 
Per Curtan. If an erroneous judgment be for a defendant, and 1. Salk. 4 
it is reverſed, and the merits a for the plaintiff, he ſhall have | 
judgment bur if the merits be againſt the plaintiff, the defendant © + Rv. 
have a new judgment: ſo in THE EXCHEQUER-CHAMBER ; 
for they are to reform as well as to affirm or reverſe. 


| 


Atwood againſt Burr. | Caſe g. 
Eafter Tum, 13. Will. 3. Rell 46. + | 

FMO or A JUDGMENT on a ſcire facias againſt bail in THE xrror | 
E MAYOR'S COURT of pry 7 ; nent Brie 

The writ recited, that plaint was levied in debt upon's bond bal an gef 
againſt J. S. bythe plaintiff, on the ſeventeenth day of Fuly, the fixth cer. 
year of the king, in curid domuni regis villee regis adftone ;" g C cara 
and that thereupon @ ſummons iſſued, returnable the thirty - firſt of s. C. Lily Ex. 
7005 and, after a nibil thereunto returned, a capias returnable the 22g. 290. 403. 

rteenth of Augu/t following, by which the t being taken, * C2. 4 
and appearing on the return of the cepi corpus, the defendant became ay ng | 
his bail, and entered r y the condemnation 3. Mod. 30g. 
with coſts and charges of ſuit. ſeire 2 further recited a Comb. 149.162. 
former ſcire facias, and commanded the officer ficut prizs, &c; A 14. Ray. 216. 
ſcire feci was returned, and judgment given againſt the bail. —_— 

And in Micheelmas Term, in the thirteenth year of Villiim the | 
Third, upon the writ of error, many exceptions were taken. 


FixsT, That in this caſe the inferior court can only awatd How execution 
execution of goods, lands, and tenements, within their juriſdiction, in an inferior 
nl OE On jv PE EEO ONIONS 


. Hour, Chief ice, anſwered, that the recognizance is 
taken, © that in © Dus be againſt the defendant to Aft 
* condemnation of his goods and chattels, lands and tenements ;" 
that the common courſe of the court of king's bench js fo, 
although 


B 2 


Eaſter Term, 1. Queen Anne, In B. R. 
in the court of common pleas they bind in a ſum certain; 


and that the ſummons need not be cramped up by words to the 
e. juriſdiQtion of the court, for that ſhall be underſtood. 


—_ - StconDLY, After iſſue joined, and a venire facies to try it, the 
_ defendant in the original relicta pact rt cognovit attionem, 
is to: adebe cer- and judgment againſt him in one hun pounds debt, and fifty 
tain. pounds damages, without any mention of co/?s, and the prayer of the 
N. Lutw. 185. fire factas againſt the bail is to have execution de debits et damnzs, 
* ſo not according to his recognizance. | 
Hor v Gi Juice. Where the demand is of a debt certain 

one need ſay no more than damna to include cofts, except it be on 

Mer taking a verdict on a trial where cee are to be mentioned; but 
yu_ upon confeffion, nibil dicit, c. it is never, or, at leaſt, need never 


Proceſs fom an THIRDLY, The ſcire facias is in the mayor's name, whereas it 
inferior court in ought to be in the 4ing's name, and teffed by the mayor, it being a 
— — king's court. 


- 


HoLT, Chief Fuſtice, anſwered, that it is the conſtant practice of 
all inferior courts to make the proceſs in the name of THE 
[41 Aron. . 


On a wit ofer- * Four THLY, The ſcire facias recites a plaint levied the ſeven- 

_ ror, a variance teenth of Ju, and on the record it appears to have been on the 

berween the 

riginat cd, How? Chis ice, anſwered, that upon it of error 

— = lu Perce, . Fs. er 
\ 


* . 


can be no advantage taken of @ variance between 
feire ſacias and the original record. 


* | 
Form of proceſs | FierTeaLiy, In a ſcire facias againſt 4 recognizance, it ould 


ona wf in eg parte, and here it is in þ4c parte. | 


: 


Zn. : : 

5 Horx, _ anſwered, that it is true the right way is 
0 not to ſay . ax hac parte, in proceſs upon a recognizance ; but 
* 0 that it has now obtained fo long as to make it either way ; 


<0 f 124 
= f= e Strrutx, The command of the writ ought to be to ſummon 
— = party, if found within. the Juriſdiction : but here * 
Hor, Chief Fuftice 
cd che tent exception. 5 
 Sxvs NTHLY, Here wont an-ales ſeire facias i whi 
|; | b , upon which this 
judgment is; and the firſt ſcare facias is not returned; and fo 
RD 4 x "how * 


anſwered this exception as in the anſwer 


. 


5 " J . 
nb anus WO Hour, 
* ? , 


* HoLT, Chi ice, as to this exception, which was the if un «ſer ſcire 
chief, aſked the 224 25 the other ſide, how they could roceed {air g. 
upon a ſcire facias which was not returned, as here the WAS ds is returned, | 
not; for there ought to be ſome anſwer to the writ z- as that the ic * a diſconti- 
had nothing, &c. that he ſeire fecit, or non eff inventus ; nuance. | 

hp there be no return, I doubt it will be 4 di/continaance, and * . 
that cannot be cured by appearance ; but after verdict a miſconti- 1. Salk. 177. 
nuance is cured, and there being no return to the firſt, or ſo much 1. Saund. 33% 
as a recital of it on the ſecond, but only 75 prius preceptum * 
« oft,” it will be hard to maintain it; and if you do not appear at 36. 726. 
the return, you cannot at all, if the proceſs be not continued 
down. If there be an original returnable in Trinity Term, and the 
defendant do not appear, but come in Hilary Term, all is wrong, 
if there be not a continuance to Hilary Term down duly entered. 
If ſcir: 5 be returnable die Fours prox. poſt tres ſeptim. S. 

ichael, if the party appear craft. &. Martini, it will be an incura- 
ble gap, for none can appear when he has no day by the writ or on 
THE ROLL, and here is neither. And ſuppoſe the firſt ſcire ſacia: 
had been well returned, and an alias had iſſued out le in 
June, and the — . — in Augull, all would be bad with- 
out a continuance 'en until Auguft 3 becauſe without it the 
defendant has no day in court. But he faid, perhaps the want ofa 
return of the ſcire /hecas might be cured by the day on THE ROLL 
where the teſſe and iſſuing out of the writ-is, which perhaps may be 
a ground — an alias, and alſo a day No ee And . — 
that upon pleading the Hatute of Limitations he alwa = 
plead the return and 2 e a writ; for i was the - 
return that gave the poſſeſſion of the cauſe to the Court (a). * 
And if one were to continue a latitat for ſeveral years, he muſt get 
the firſt returned; upon which return you make your continuances 
down, though you never take out another; but there muſt be a 2 
return of the firſt writ. So if a capias ad ſati ſaciendum be taken Poſt. 7. 50. 68. 
out within a year, y6u may continue it down as long as you pleaſe Ld. Ray. 3. 
upon a vicecomes non miſit breve, and not be put to a ſcire facias 3 w—_ 357 8 
ſo there is a vaſt difference between the writ to which the defendant ,* Venn 695. 
has an anſwer, and one to which he has none; for if it be a writ Fug 289. 
to which the party has a plea, there muſt be ſome ſort of a return, 8. Mod. 73. 327. 
or that it came tarde, but ftill there muſt be ſome return; and * Peer. Wass. 
for this he quoted the caſe of Sir Jobn Vidian u. Welling (b) 3. Per, was, 
and, can any court hold plea of a writ before it comes back ,,, | 
to them? And if you come to ſet it forth by ficut alias, you 3. Peer. WW. 
® ought to ſet it out at large. And he faid, he would ſupport it if 36. : 
he could, for the ſake of THE surroks, who have been at the wa. 10. 301. ; 
charge of purchaſing the franchiſe, and not for the ſake of THE — 


STEWARD 3 for they generally oppreſs the people. DLO. 
{a) See 1. Roll. 376. Salk. 39. out the writ is the commencemane of the c 

1. Bac, Abr. 41. 4 Hawk. P. C. 124. fuit. | - | 

7. Burr. 1423. that the day of ſuing (6) 


B 3 | Tat 
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Eafter Term, 1. Queen Anne, In B. R. 
Tur CASE was argued again this Term. 
BRODERICK took exceptions : 


SAT: per ſeriprum fuum 
ries ins the SE ad I nes © uy was, 
wk reſend 8 obligatorium pred.” was the deed of 


pos ff he faid was a contradiction ; and then there 

no no day on THE ROLL to the party but the day on the venire, 
. — THE no rot contradictory, the confeſſion of 
rel_ght werifedtions is vold, xnd the fodgment grounded thereupon 


erroneous. 

Hor r Chief Fuftice, anſwered, Take it to be fo, and that it is a 
plain diſcontinuance, which is the utmoſt you can you 
cannot take advantage of that in an error upon the judgment on 


EIT —— bail. IF bail be to an 28 en in this 


Vide 2. Vent. 
72. 


ane 


can be can be fund ur 


beer, It was 


To wHIcCH it was anſwered by Counſel, that troe it is, 1 
ge 1143 writ iſſuing out of chancery returnable in the c common or in 
N80. - this court, no proceedings can be until it be for until 

then it is not depending ; otherwiſe where ti writ iſſues out of 
the ſame court and is returnable there (a). And the ancient 
practice was, that when a writ iflued out of this court, an en was 


made of it on THE ROLL ; and where a man is to loſe his i Its 
ance, or incur a penalty, he may appear on the day on THE _ 
though the officer has not returned the writ. 


Sr * HoLT, Chi Fuftice, The ancient wa to make a rec 
U 7] of the original ; fo the common 3 oy wine by way 
— recital, © 8 rex mifit breve ſuum clarjum in "6, verba e 
r | mw a ſcire facias is ſued out here, and an entry made of © vice- 
« com. non miſit reve,” apd ſued out and returned, and the party 
appe rs ; Why mall they not proceed upon this ſecond writ ? 
And though the firſt be not returned, yet there is an entry of it 
an the plea-roll, and upon that the other proceedings are ng; 
and the ſecond refers to it ficut alias. 


(} Sex the Year-Book 2, Li. 4. pl 22, 5. Co. 37. 5 
B 2 Tas 


tens At Fn he as >. A. 4 


Faſter Term, t. Queen Anne, In B. R. 


Tus cs bei in Mic baclmas Term, in the rſt ATwook 
AS 1 | erm, in t —— 


year of Queen , | ; 
Hor r, Chief . declared, that be had ſpoke to Cox x, Pro- 
thonotary of the Common Pleas, who aſſured him, he never knew a 
ng upon a ſecond ſcire facias, the firſt not returned ; and 
faid, that though the t had a day in court upon the ſcire 
acias being entered on THE ROLL at its iſſuing, yet there can be 
no proceeding upon it until jt be returned, and you ſhould get a 
return made; no matter whether executed or not (a). | 
ANOTHER EXCEPTION taken was, that this was a judgment If judgment on 
on demurrer, and they gave a final judgment without giving an * {=o on 
interlocutory one, © quia videt. Cur. &c.“7 DR —— 
And it was ſaĩd, that the forms of judgments ought to be ſtrily ** 22 
kept to; and therefore © conceſſum or © ad ulicatum has been .; we —— 
held bad in an inferior court. And this is like the cafe of a « appears to the 
ial verdict. where the ſpecial fact is left to the judgment of * Cour: here, 
the Court (5). It is not enougn man gu ent be given for © that the plea 
bim that ought to have it, but it mull alſo be upon a tight , *e = 
ground (c). 428 | | > 
HouT, Chief Fuffice, faid, that ſuch a fault would be amended , © ar. ® 
now; and he . — upon demur rer, before you proceed „ 
to final judgment, you ſay, gu, widet. Cur. guad placitu m, c. 1 
« [de confferatum et; and here they give final judgment, when, 2 8 607 
for aught appears, they have not determined the matter ſubmitted 5. Mud. 397- 


Bvaz, 


to them; and though it be not eſſential to give a reaſon for 
their judgment, yet it is material to decide the matter put in judg- 
-m 


ent. *(8]. 
Tux Cova r ſeemed inclined to reverſe ahe judgment for theſe 

two errors (d). . ; 
RArmMoxD, for the defendant, pareaiving this, took exception A writ of error 


to the writ & of error, that it was, © quod in adjttdicatione executionts on 2 fore facies 


« jugicti pred. error intervenit, where it mould be, in adju- _ 4 2 
1 dicatione executionis recognit:ons pred.” | | 2 


And though PowELL, Jufticty Cid, that a rgognizance was a fg a . 
Judgment, wanted nothing but execution to make it a complete ;,,..;mm ar- 


judgment; . Fe res 

Hor, Chief Fuftice, ſaid, yet it was another ſpecies of a judg- ER 

ment which ought to be ſhewed. " Ray. 388. 683 
S. C. 3. Salk. 


(a) It is faid, that this caſe was ſtirred fout privs, Cr. S. C. 2. Id Ray. 3 
again in Hilary Term, the fourth of 1252. . 
cen Anne, and that abe firſt writ, when (3) 1. Roll. Rep. 305. 30g. Cro. 
awarded, ſhould be entered on the roll, Jac. 372.  Cro, Eliz: 227. # : 
for the defendant has a day by the roll; ) See Owen, 99. 
and therefore the writ is depend. ng be ſort It is faid, S. C. r. Salk. 402. that 
the return of it : and therefore in this the judgment was reyerſed on this laſt 


caſe, if there had been fuch an entry, it exception. 2" 4 s 


TIS: HEY 


Eaſter Term, 1. Queen Anne, In B. R. 
1 6 —— 
(a). 
(4) But ſee 1. Salk. 39. 2. Ld. Ray. 1252. 
Caſe 6. r Anonymous. bog 
ER Hour, Chief Fuffice. It a window be open, and a bailiff 


N in his hand and touch one for whom he has a 


by = pan «05 thereby his priſoner, and may break open the door to come at 
im 
D . 1. Salk. 79. And fee the ſamie 
point adjudtged in the king's bench, in Hilary Term, 12. Geo. 2. in the caſc of the Sheriff of Hampſhure 
v. Godirey ( a). 

(«) See alſo 3. Bl. Com. 283, Foſter, 319. 3. Hawk. P. C. ch. 14. {.g. 2. H. Bl, Rep. 126. 
and Lee v. Ganſell, Cowp. 1. 


2 | Jacob againſt Dallow. 


The end 4 T [BFL was inſtituted in the ritual court far diſturb] in a 
ee A Church. P s 


falof feats u The defendant below comes ſor a prohibition, and ſuggeſts 


3 ee ee 3 8 
eas @ prohibition was granted and declared on. 


t ſet up a preſcriptive "title 


And for a conſultation ; the 
pat; and upon 5 880 


3 8 2. LA. to himſelf, and traverſed that 


Ray. 755 2 conſultation was awarded. 1 


233. For ER Curiam, The 1 has of common right the 
5- Mod. 436. diſpoſal of ſeats, if there be no temporal right et up againlt it, as 


T7 Mod. 33%. the now plaintiff has done here, v:z. his preſcription ; * wa 48 


now traverſed (4). 


(a) The plaintiff, in his declaration, wat the ping mined he poiſe 

ſhewed a preſcriptive right to the ſeat ; of the defendant, the ſpiritual court has 

. . the deſcendant pleaded a uſage to fit in conuſance of the diſturbance of ſuch poſ- 

the ſcat, and traverſed the preſeriptiom ; ſeffion, and, no temporal right being in- 

ndnd to this plea the plaintiff demurred : fringed, may ſettle and quiet it according 

> and it was contended, that although the to the uſage : and @ conſultation was ac- 

pimmiff by tus demurrer had admitted cordirgly granted Sy the whole Court. 

the traverſe of the preſcription, yet that S. C. 2. Ld. Ray. 756.—And fee Gooche 
FF v. Biſhop of London, that there ſhall be 

ſe he had pleaded a ge, which no prohibition until it appears that the 

v2 #8 was not triable by the ſpiritual court. . 1 
* : But Hor v, Chief Fuftice, was of opinion, $79. 


bs Caſe 8%. | Anonymous. 4 * 


Prohibition lies | 
AFTER s SENTENCE in a ſpiritual court — they, * not grant a 


of. probibition, except it appear upon the the progecd 

2 be matter out of their juriſdiction. Duere (a). | 85 

Fot. 137. 148,—Stra. 137. 1 
(#) See 2, 


er 473 


Inſt. 602. 2. Burr, 513. Cop. 424 3. Term Rep 53. 2. Tem 
| | Davila 


1 * 


| Eaſter Term, Z. Queen Anne, In B. K. 


Davila again Dalmanſer. _ "7 


A SUBMISSION ro AN ARBITRATION was by rule of court, An attachment 
\ purſuant to the ſtatute 9. & 10. Will. 3c. 15. ; andafter the mr erben 
arbitrators had made ſome progreſs in the matter, the party 
ame and ſnatched away the papers, and ſo hindered farther pro- 3. C. 2 S. 
ceeding. "> I Ray. 855. 
And by HoLT, Chief Fuftice, there ought to be an 
if the party did not enlarge the rule, and pay coſts. R 


* Lumly ageinff Quarry. « 
ROVER any CONVERSION FOR' A SHIP, which the defe 
as ] 


defendagt, A Judge of a io 
julge of the admiralty court of Pennſylvania, condemned, 2 — * 


for want D os England. —— 
The action was brought in the ſheriPs court in Londa; and Condemned th 
being removed by habeas corpus to the king's bench, um. | 


Tur Quzsr108 was; Whether there ſhould be bail as this *: C. 2. Sk. 


caſe ſtood ? ens 


Hor r, Chief Fuftice, ſaid, that though it was upon a habeas Buy, 2 
corpus, they might enquire into the cauſe of action, and, if they ſaw Stra. 479- 
occaſion, order ſpecial bail ; for otherwiſe inferior courts might be L4. Ray. 272. 
„ great actions upon them 3. 393. 
there (a/. | | ne eng 


And here, ER Curan, if the t bas ated as Judge, Sentenceofa io. 
and the matter was within his cognizance, his ſentence, whether inn court of 
right or N binds until it be reverſed; and if it wert in the rr 
miralty of France, it would be ſo; and the only remedy in ſuch verfed. 
caſe is to appeal. | 3 Keb. 785. 
3. Mod, 194 Bull N. P. 245. 2. Term Rep. 649, . 4 Term Rep. 382. and fee Park on luſur. 
" page 353 © 364. + | . | ä Br 
; (a) Bail was ordered to be put in for but if he did not ac as a Judge, then it i 
Fool. 3 for if the defendant acted as Judge, very reaſonable that ſpecial bail ſhould de 


de will be out of danger of any action; put in. S. C. 2. Ld, Ray. 767. 
Anonymous. 4 Caſe 1t. 


N OLT Chief Fuftice. , The writ of ne exeat regnum ou not A bmg replegi- 
2 t upon great reaſon and examination 9 — 
wiſe a homine replegiando may lie. on —— 
Franted.—3. Salk. 538 1. 70. Ld. Ray. 613. 943. 987. Prec. Chan, 7/1. 230, 492. © Caſes T. P. 
156. Ob. Eq. Rep. 149. 1. Peer. Wms. 263. 3. Peer. Was. 313. . 
* . mW ” "IN | 4 


* 


Ne 


Eaſter Term, 1. Queen Anne, In R K. 


- Caſe 12. The Queen again Ewer. 

* SRE FACIAS upon a entered into before 
ofarecognizance Hor r, Chief Juſf ice, conditi that one F. C. ſhould 
ee en indiftment againſt 1 
dank, and The defendant demurs to it, 


ſtates 
(as mn any FixsT, There is @ variance between the ſcire and the 
5 ro girenotie recognizance. The i recited is, upon ifſus 
2 * joined, the defendant give notice of trial to the 
the tant is and, bis clerk ; and the true nigance entered into is to give 
faral. notice to the proſecutor or his : ſo there is a variance. 


8. C. 2. Salk. 564. $.C. 3, Salk. 369. S. C. 2. Ld. Ray. 756, S. E. Holt, 612, Ld, Ray. 1. 
"$36. 697. 702. 57. ; £ 

IF a fire facigs SECONDLY, It is not purſuant to the ſtatute 3 for it is in a 
— greater ſum than the ſtature requires, which is only twenty pounds 


anct 


y. | 
9 e I vas URGED, en the other fide, that if one would except againſt 


without «ye of 2 Writ, he ought to have oyer of it (5), and that notwithſtanding 
the writ. it be ſet out = hoc "= ba ; | | 
6. Mod. 23. Bur jt was an that it were vain to demand ayer of a writ 
>. Lutw: 1642- which is already out in hec verbs on THE ROLL. Indecd, it is 
S true, that none can except againſt an eriginal writ that is not ſex 
2, Sund. g. . . 8 
5. Co. 74- out in bc verba, * without having oyer of it. | 
IA Ray. 347. 39a. 970. 1056. $176. | \ 
Ez] « | \ 

"A recognizancce And Holt Chief Tufflte, faid, that the recognizance varics 
akendya ivd e from the ſtatute, and therefore cannot be good by the ſtatute ; yet 
. * may be good by the common law. It is true, the recognizance, 
removal of an if not according to the ſtatute, cannot make the certiorari a 
inditment, in ſuper ſedeax ; for by ſtatute no certiorari ſhall be a, 222 
more than the without a recognizance of twenty pounds, c. But that 
fur eg ſtatute, the Judges of this court had power to take i 
| 7.5. < 11. is Which is not taken away by the ſtatute : but only that they that 
| good. nat be ſuch as will make a gertiorar; a ſuperſedeas. 
—_ And the writ was quaſhed for the firſt exception, 

10. 1 
= () But fee 14. Geo. 2. c. 17. that the defendant prayed yer of the re, 
* 2 ) Ir is faid, S. C. Ld. Ray. 756. cognizance, and of the condition thereof, 


c 13, © The Queen again The Pariſh of Milverton. 


The 3 PON aw APPEAL. to the ſeffions, hey made an order that the 
cannot make an U firſt order ſhould be quaſhed, a party ſent to the pariſh 
original erent d from whence he was thereby removed. . 


— Rec, 296. 2. Salk. 472. 3. Mod. 208. Fitzg, 35, 254 Stra. 1298. 


Is 


Faſter Term, 1. Queen Anne, In'B. R, 

Ir was AGREED, that the juſtices of the ſeſſions had only Pain axes 
power to affirm. or quaſh the former orders, but not to make a new 
order. | | 2 ras Panic 

But becauſe an order may be good in part and void for other Miz rzaron, 
part, that part which ordered the poor perſon to be ſent back was 
quaſhed, and the reſt confirmed, | 


Anonymous. f Caſe th 


OLT, Chief Fuſtice. 3 mp OS covert 
HSE. pls but if it be doubtful whether fe diſ. 
be married or not, ſhe ſhall be held to ſpecial bail, if the cauſe m come 
require ſpecial bail (a). ; r | 
6. Mod. 17. 105. 1. Salk, 17. x. Mod. 8. 1. Lev. 1. 2. Vern. 613. Stra 2167, 237. rage, 

(a) See Edwards v. Rourke and his Miller, 3. Term Rep. 627, Purtidge 


Wiſe, 1. Term Rep. 486. Pearſon . Clarke, 5. Term Tidd'y 
Meadow, 2. Bl. Rep. 903. Milner . Practice, 49 r Woh 


Anonymous. | - Caſe 13. 


Hex, ? 


ice. It is matter indictable to 2 man IndiQable 
that dies end defer the Ig 
fat upon him. — inqueſt, 
1 Hawk. P. C.ch.g. £ 23. Stra. 22. 269. 533. 1097. | 
| Memorandum. Caſe 16. 


T is a rule of court, that no order of juſtices, whereof an appeal An order of juſ- 
lies, be brought hither by certiorari until after appeal; and if any tices cannot be 
be, that it be ſent back by precedendo; for the original order does moved before 
not come up, but the tenor of it, as appears by the very words of 
return, f g . 1. Keb. 33. 
7 s 6. Mod. 246. 
1. Salk. 145. 247, 2. Salk. 564. 2, Show. 336. 


\ Feltham again Cudworth, Caſe 17. 

E after Term, 12. Will. 3. Poll 93. ie 1 | 

CIRE FACTAS by an adminiſtrator to revive a judgment had Statuteof Com. 
by the inteſtate againſt the defendant, who pleaded the ſtatute fun usr 

of Compoſition, 8. & 9. Fill, 3. c. 18. (a), of two-thirds in num. 4 
ber, and value ® of the creditors, and a compoſition for pa t of & C. 3. Salk. 5g, 
two ſhillings in the pound ; ita quid he paid it 122 * S Comp. 
aſter he ſhould be diſcharged out of priſon. | I FEY 
THE WHOLE QUESTION, on a demurrer Whether the Na. 760. 
defendant ought to aver that he had been in gaol e 


Guss 10. Pill 3 6.29 


% 


To 


Eaſter Term, 1. Queen Anne, In B. R. 


Far rzan. - IT Was URGED by the plaintiff, that he t, and that the. plea 
pps: Was ill D aloe intent of 1/9 oo was, that there 
CxP*0X78- ſpould be an abſolute poſitive compolition, either to take lefs than 
. the debt, or to give a Kr day of payment, but not to diſcharge 
tte whole debt of the creditors by the compoſition of two-thirds, 

which would be ee if the defendant had never been in 

; for the two ſnillings in the pound was not payable until ve 

— after the — out of gaol; and that might be 
never, if he had not been then in gaol ; and then the compoſition 


: might be, that defendant ſhould never pay. 


* 
* * 


* - 


To wrrcn it was anſwered, that it is in the power of the 
©" two-thirds of the creditors, &c. ta make a compoſition general ; 
©" that a contingent compoſition is a compoſition within their power. 
4 Beſides, it was faid, that the matter ſubſequent to the ita guid did 
not depend upon it as upon a condition precedent, but that the 
ita quad was only a limitation; as a grant of a rent, provided it 
does not touch his perſon; or a grant without impeachment 
waſte, ita qued he do not commit voluntary waſte. * 


Tux Cour, at another day, held it no good compoſition, 

" becauſe it is ſuch as perhaps the defendant will never be bound 

to perform, and the ita gi ad makes it a conditzon precedent; that the 

defendant ſhould be difcharged out of gaol ; and the ſtatute intended 

» a final abſolute agreement, whereby the creditor is bound to receive 

Salk. 771. 237. ſo muchy or to give ſuch time; and if the defendant do not perform 

fuch compoſition, the former debt is thereby revived. Suppoſe 1 

covenant with J. S. to convey dim ſuch lands, ita quod he pay me 

five hundred pounds by ſuch a day, and he does not pay the money 

bx the day, I am not bound to make over to him the. eſtate z far 

where an ita gued is annexed to an agreement for a thing not 

executed, it qualifies the matter before, and is the fame thing 

as if it were put firſt ; and the act means there ſhould be a 

complete final agreement, and not one depending on uhcertain- 

ties. Now non con/lat that the defendant ever was in priſon, 

and thereſore, for aught appears, the condition precedent never 

dn nor is like to happen; and we cannot intend he was im- 
priſoned. 


„C). * And yzn olxes, All compoſitions by virtue of this act work 
by way of deſcaaance, which if not performed the original debt 


* Jodgment for the plaintiff. | £ 


Cafe 18. Anonymous. 


Tefnctinedent NV Hol r, Chief Juſtice. A toll is not of common right inci- 
to z maxket. dent to a market. „ | 
2. Show. 34 2. Sak. 327. 4. Mcd. 319. 2. Bac. Abr. 459, 3. Bac. Abt. Burr. 1404, 
Comp. 47- 1. Term Rep. 667. 6. Com. Zig. [T4 Tod“ (o). 9 3 | + 3- « 


Anonymous. 


Eaſter Term, 1. Queen Anne, In B. R. 


| Anonymous. c 

OLT, Chief Fuftice. It has been held, that an indebitatus Afumpfe lies for 
H 5 9 fine of a copyholder; but, . 
he ſaid, he never could be reconciled to that opinion (a). . Stew. 257. 
| (s) It is now determined, that a gene- Tremlet, 2. WII. gg. ; and for a'ropyhald 


ral indebizatus afſumpſit will lie for tolls, fne, Grant v. Aſtle, Dougl. 635.—See 
Steward v. Baker, 1. Term Rep. 676. alſo Evelyn v. Chicheſter, 3. Burr. 1717. 


tor petit cuſtoms, Mayor of Exeter v, | | e N 
Anonymous. | denn. 
HCT, Chief Fuftice.. Without a particular uſage, the mayor; Mayor. = 
of a corporation has not a caſting voice. | a 22 
| Green againſt Rivet. Cite 21. 
Michaelmas Term, 13. Will. 3. Roll 316. ere : 
4 PSIT, * | — A bill of AN. 
155 ax ASSUMPSIT, © * 1 fox _— — 


The plaintiff replied, that for the recovery. of the ſaid debt he * Monty ms 
ſued out a bill of Middleſex, 1 he recited in his replication, *. 3 
and it appeared to bear tele, © dic Lune poſt tres ſeptimanas Sandti . 1 of 
« Michaelis, anno quints; ita quid parat. habeat the defendant's 3 W 
body die Lune poſt tres ſeptimanas Sancti Michazlis,” generally; of Limizazices. 
without telling when, and that the defendant promiſed within; Py 
fix years before the iſſuing thereof. by a 

The defendant rejcined, that he did not promiſe within fix 5 © 2 LA. 


years before the iſſuing thereof. 1 Ys AT 1 282 
The plaintiff demurred. 6 13. Saund. 36. 


The exception was to the replication, vi. that it did not appear d. . 
when the writ was — it could not be intended to be — 19h 
. immediate, without it had been fo ſaid expreſsly ; and in fact a Un 2. Show. — 
of Middleſex is never returnable immediatꝰ; and it is true, the writ 126. 
itſelf never mentions the year in which it is returnable ; but when 3 S227. 


ane pleads a writ, he | t wo doit. 4 2 8 
HoLT, Chief Juſtice, ſaid, that the ſtatute of Limitations 283.2429. 44 

was one of the beſt of ſtatutes, and the pleading thereof no difcou- Bo 

ragement to anybody. Bull N. P. 155. 
The defendant had judgment a/. 3 
8 Sir George Tuke's Caſe. Caſe 22. 


SSUMPSIT. The plaintiff declared, that he was poſſeſſed of A declaration in 
a note ofthe defendant's, by which the defendant 3 to Ar, chat the 


pay him ſo much money; that the defendant, in conſideration the 2 


a note, and that in conſideration thereof he promiſed to pay, &c. is good.—S. C. 2. Ld, Ray. 759. 
14. Ray. 358. 368. 663. 742. 753- 79. Fitzg. 30. Comy. 98. Sus. 94. 406. 592, 648. 653. 
fas. 933- 1027. 3 

plaintiff 


| Eafter Term, i: Queen Anne, In B. N 
n Onnen plaintiff would deliver him the ſaid note, promiſed to pay Him the 
Tenne Can. money; that he thereupon delivered him the note ; and verdict. 


+ Ir was MOVED in arreft of judgment, that here was no conſi- 
[31 jon; for it did not appear what the ® conſideration of the note 

7 £54, ' was; and if the note were without conſideration, the delivery of it 

up cannot be one (a). | 

| But rz Curran, The delivery of the note being ſaid inde- 

4 23. 125. finitely, it ſhall be intended a delivery for ever ; and though a note 

236. * for the payment of mone _ — a conſideration ns 

N. Lat. 248. it is evidence of a uence 2 means 

3. Lev. 165. he may recover his money () ; and the parting therewith is 4 

— ——— — 
x. Koll Ab. a8, deration, ing it to be if the cafe 

| been, that this had been the note of 7. 1 

FJ. N and J. D. in conſideration that J. M. would deliver the 
note to him had promiſed to pay him, it had been a good conſi- 
deration ; for it is not nec that the matter of the conſidera- 
tion ſhould be of advantage to the defendant, fo it be any trouble 

or difadvantage to the plaintiff. | 


Judgment was given for the plaintiff, 


(a) Ser Palmer, 192. Saund. 136. in the fame manner as on inland bilk of 
(5) By 3. & 4- Anne, ©. 9. aftions may exchange. | 
| how be. maintained on.promiſfery-notrs | 


\ 


: 


Caſe 23. Anonymous. \ 
Satixfafiion a. A TAKES a judgment in the name of B. who dies, and adryini- 
knowledgedof ® £3. & tration 8 to another. A. enters ſatisſaction on 


_ the judgment: the adminiſtrator of B. moves, that the entry of 
— GtichaBbon de vacated. 77 
* And this appearing on a report of THE MASTER to whom it 
was referred, 


Tur Cour ſaid, that the defendant had ity, but 
could not help him. ion _ 


And the rule way to vacate the entry of the judgment nj. 


22 


EASTER 


* 


EASTER TERM, 


The Firſt of Queen Anne, 2 
In | 0 
The Common Pleas. 


$r Thomas Trevor, Rut. Chief Juſtice. 
Sir John Blencowe, Rr. 

Sir John Powell, Kaz. Julien. 
Sir Edward Nevil, Kur. LSD 
Edward Northey, E. Attorney General. 
Simon Harcourt, Ey. Salicitar General. 


— — — 


Prideaux againſt Morrice. 
Trinity Term, 12. Will. 3. Roll 655. 
8 in the common pleas 


rn THE —— 
in Cornwall, for not returning the plainti 
being duly eleQed a. Ganzer of parliament for that borough, but 1 a 


inlad thereof ally and maliciouly returning J. S. who was. not tally renin a 
choſen. 2 — 

0 in parlia- 
Upon a ſpecial verdi& finding all the declaration, and farther) ment; but an 
that the ri renne. COM- ien Les on 
Mons"; and that there was another viawnes ſtill living; aſs 


Taz Covurr, after ſeveral arguments, delivered their opinions 
by Tzxevor, Chief «tice, Bizncow, PownLL, and Navi, *(14] 
Faftice.— We are all of opinion, that the defendant ought tobave & 1. Lb. 


2 | 8. C. x. lun 
*FrxsT, We do not give our opinions how it would be if the 37. 
matter had'received a determination in THE HOUSE OF CoMMons © © * 
in favour of the plaintiff, — 8 Lc Holt, $23. 
. Mod: 145. 6. 604. 43. 8. Mod. 372. 3. Lev. ng. 2. Vent. 206. er . 2 Wi | 
127. Ld. Ray. you. 518. y5t. 44. 8 = f 


* 


SECONDLY, 


Szeonpty; We give tid opinion how the action ought to be 
conceived 4 vhether it t to be againſt both the vianders, or 
Nee. whether it might be againſt one of them; becauſe our opinions 

ö are, that it does not he againſt them anyway. | 
So that our firſt reaſon, js, for that the judging of the right of 
election belongs to che parliamerit; that is, to THE HoUSE or 
commons; and that is the proper juriſdiction for determining 
ſuch matters; and therefore it would be very abſurd-and incon- 
venient if it ſhould be tried by a jury or court of Weftminfter- 
Hall, in an action on the caſe ; for that would produce a different 
determination of the ſame matter by tw6 independent juriſdictions; 
one might have judgment and damages againſt him in Weflninfter- 
Hall, for a matter in which he might have done his'duty by a vote 
of THE HOUSE OF COMMONS; and of which THE COMMONS 
are the oe jo (a). It is objected, that this inconvenĩence of 
claſhing juriſdictions * enſue in caſes where the act of parlia- 
ment gives the action, and a particular penalty and yet none will 
ay but the action will lie notwithſtanding; even before any deter- 
mination of the matter in parliament. But the anſwer to that 
objechon is,” that where the, parliament- gives the - coprts of 
WW finger” Hal» jure che inconvenience be what it 
ill, we may exerciſe the juriſdiction;; but it cannot be ſaid, be- 
cauſe the parliament has given us a juriſdiction in particular in- 
ſtances, that by the ſame reaſon. it has given it to us in all caſes: 
and the argument is, to ſay, becauſe the parliament has given us a 
remedy, therefore it lay at common law, when the contrary infe- 
- .- rence is much more natural; and if the parliament had intended to 
give a remedy, it would have given an action on the caſe ; for 
- had been the moſt adequate remedy, and would ſuit - 
| © body's caſe. And che ftatute 23. Hen. 6. c. 14. that gives a 
| 3, penalty in ſome caſes, takes notice, that before that ſtatare there 
+ ®[ 15 ] was not ſufficient remedy. It is alſo 'objeted, * that it is not 
Rt inconvenient that there ſhould be comturrent juriſdictions; 
for the queen's bench, the court of common pleas, and the court 
bf exchequer, are ſo. It is true; but that works no inconveni- 
eney to the fubject: for if the ſuit be commenced in one court, 
and after in another, that court which has firſt poſſeſſion of the 
cauſe ſhall determine it; and it is a good plea in abatement for 2 
defendant to ſay, that there is an action depending in another court 
for the ſame cauſe ; and a judgment in one court is pleadable in 
bar to an action for the ſame cauſe in another: but that will not 
4 Salk, gra. be ſo in the preſent caſe. As to the caſe of the Earl of g 
I4. Ray. 11. where the court of queen's bench did determine the right of peer - 
259. 1247. age, the anſwer is, that cauſe is not a precedent to be followed, 
for the conſequence of it . ſo that 
that caſe is a ſtrong inſtance of the miſchicf that we would now 


* en of, Wynne v. Middleton, 1. Wil. 227, 


Paxrgaavx 
againf 


. . 


Fuftce, on. this ſadjeft, in the'caſe 128. and 10. Gee, 3. 6. 16. 


Eaſter Term, 1. Queen Anne, In C. B. 

i Another argument againſt it is that of Zi:t/cton upon the paid 
Las, of Merton, d non ufitato, the miſchief has always been, — 
as appears by the acts of parliament giving remedy therein, as Moznict, 
may be ſeen by the ſtatutes of Henry the Fourth and Henry the 
Sixth. Another argument againſt it is, that the right of a third 
perſon would be tried here between ſtrangers : ſo it would be 
determining his right by a fide-wind (a). 

(% And judgment was given accord. ment affirmed, 8. C. 2. Salk. gon —But 


ingly for the defendant, 8. C. N. Lurw. fee Norris v. Mauduit, 5. Mod. 311. 
31. And a wit of error was brought in and Sir W. W. Wynne v. Mcddleton, 


{he court of king's bench, and the judg 1. WII 127. 


You. VII, | C EASTER 


? 


© 


- EASTER T ER M, 
The Firſt of Queen Anne, 
2 1 * 
| The Queen's Bench. 
A John Holt, Kor. Chief Juſtice: 
Sir John Powell, Kat. 9 
Sir Lyttleton Powys, Vn. Fuſtices: 
Sir Henty Gould, Nur. 2 
Edward Northey, E/q. Attorney General 
Simon Hareburt; E/q. Solicitor General: 
Carlile againſt Greenwood. Caſe 25. 
'' & SCIRE FACTAS wat brought on a judgment in ths quetn's An adminiftra- 
produged > the pro- - 


A bench at Fefminſter; and the adminiſtrator pr * 
X letters of adminiſtration granted by the Arebbi/dop of wit noe fappere 


Pork. Ee | an aQtion, the | 
And becauſe the judgment was aſſets at Jetminfler, in the Tt of which 
— — — Fork 228 
did not extend to it. * | . 
i | 2 k 
Lylly's Caſe. | | Caſe 26s 


[POVENAN Tha obe againſt 4s appremtivebeing th infant (0) Apprentice, = 

c. Com. Rep. 38. 3. Mod. 191. 1. Vern. 388. 2. Vein. 4ga. $18. Stra. Gag. 2; Ter, Reps 259, 
(«) See Whitley b. Loftus, Z. Mod. Branch „ Ewington, Dougl. 3% 

190, Gilbert v. Fletcher, Cro. Car. Trueman v. Hurſt, 1. Term Rep. 40. n 
179. Han v. Chandler, 1, Mod. 271. | *[16] 

Beverly againft Pim. Caſe 27. 


* 
* 
9 06 


AN ACTION ON THE CASE upon ſeveral promiſes z to which Travers. 

the ſtatute of Compoſition of two-thirds was pleaded in bar. Ante, 10. 

— + Mee; been made ſince the Poſt. 36. 
2 


ume - 


CY 


Eaſter Term, t. Queen Anne, In B. R. 


Buvraty time of the ſtatute, which the defendant did not traverſe in his plex 
= as he ought to have done; for if you vary from the time in the 


— Lag ae ch © luck variance e material, you ought to raveaſe 


eee fr dpi 


Caſe 28. | The Queen « Py . 


—. 


f Pas ToTan Curran. Such inquiſition — (a). 


— ifaco- But exception was taken, Apa ag) vit; 
— doſe 8 2 I SEE 
— exifiens in ua ma untarie ice et ut 
— 2 cultro —＋ Sc. quem: 1 Ker * . 
Pon « ſuum ſecuit et ſeipſum occidit. 7 
C. Salk. 377- Tt was anſwered, that the word * murdrovit” is 
3 in ſuch an —— as this, though it be nt tn an indict- 
2. Lev. 140. ment of mu 2 Paton wages <1 Pure 


offence ef killing another, as manſlaughter, murder, which ou 
to be ele Ih” words, NE bur in the offence of one's 
there can be noſuch degrees. In the caſe of Rex v. arker (b), 


Tw1sDEN, TFuffice, 1 bel, — the word 4 murdravit” is not 
8 an inquiſition, though there was an opinion to the 

* in te caſe of Ke e, Alerman(c). er 
v. 


Sm nota 12 


a * ALE's time, he would 
wt yah leo Jeb ſe ade Bonds 
ct murdravit” in an indiftment marker ( is, 


. in murder (e). 


A coroner”s in- Hor r, Chief Fuftice. But moſt ſurel 2 
— au un inquiſition is, that it is not faid he died AI bears 


1 Hawk. Le it ought to be ſhewn how it was felonic? 
ch. 23. i. 8a. : 
FP v.72 (a) See 3. Hawk. P. c. ch. 9. . 55. ' 9 8 
' Rex . Roupel, Cowp. 458. and Rexw. (4) See Dyer, 304. 1. Hale, 40. 
Heston, 2. Term Rep. 184. Are og. 7 77 
(9 Keb. 66. 4 Hawk. P. N * 


age - in the inquiſition ; for to what purpoſe has the queen ' view | 
” x ads the jury that the wound is 
And, PER TOTAM CURIAM, for this fault the inquiſition 
TY ed bj ot enough 1967 tu i ws fr}, bu 


l 4 4 1 
42389 — . 
. : 9 0 5 * 
+ 
s PR - 
+ + . » 


Faſter Term, 1. Queen Anne, In B. R. 111 


'0 1 Caſe 29. 


this year, and if Trinry Term 
Noraz leere i laſt e gunce nd ep 
Maran roars V 3 
For by Hor r, Chi ice, Trinity Term begin on ©: 2 .. 
N er return 14. Kay. 639 
this year in tres ſeptiman. Trin. but it muſt be die Jovis poft tres 1538. 1557+ 


Trin. 


And this, he faid, had not happened in one hundred years before, 


Adam 's Caſe. Caſe 30. 
C the firſt day of 
AE SIRI — 


Tus Couxr ordered the attorney and N for 2. Show. 231. 


looked upon it to be a great to make ſuch a 226. 
mane Gere — gs, 


ve bail 
e ante we — eg 


233 it, made up the ng Dar in- 1. Mod. 76. 
's-Fields" for © Lincols's- Inn-Pields,” thinking to be 5- Mod. 142, 
acquitted upon that variance, Comb. 304. ' 


But HoLT, Chief Fuftice, ordered it to be found ſpecially, 
Mr. Arreaxzy moved to have their recognizance eftreated, 


Anonymous. Caſe 32. 


RICHARD NEWDIGATE was bound by his recogni- Recognizance of 
e EE == 
ter, and for his appearance the firſt day 


in nd Ts Covar fiid they could could not diſpenſe with his attend. 157 


could if it were de die in liens but here he was bound Sts range 
by the « of his recognizance. CRONE 
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TIN 1-T<Y FB RM EY 
The Firſt of Queen Anne 
22 | . aN Fa 
| FIRM. 2 
+ The Queen's Bench. 


1702, 4 . | Tk f 


Sir John Holt, Kn#. Chief Juſtice. 1 
Sir John Powell, K. F > 
Sir Lyttleton Powys, Knit. Juſtices. 

Sir Henry Gould; KM. 
Edward Northey, E/q. Attorney General. 
Simon Harcourt, Eſq. Solicitar General, 7 
C—_—_——_—_____D__ — :!!! 
LY | 0 s 4 8 1181 
*Machil again#. Clerk... ©. C4. 33. 


Eafter Term, 12. Will. 3. Roll 342. 


—\RROR in this court, on a j given in the court of if a t is tei 
E common pleas, where the ti A {peclal verdict covenant ro - 
in ejectment, was this: | a ee 

A tenant in tail, in conſideration of the marriage of his fon, cove- te . 
nants tg ſtand ſciſed ro the uſe of himſelf for life, remainder to the cenie with 
uſe of his fon and heir, and the heirs-male of his body by his in- y of his fo in 
tended wife, with ſeveral remainders over; and after he ſuffers a tail, and after- 
recovery, in which he himſelf is tenant to the præcipe, and vouches wards ſuffer a 
over the common vouchee ; which recovery was to other uſes than n Aeg 
thoſe mentioned by the covenant. ** he is — to 
rr erer 
good, and bars the iffue in tail ; for the covenant to ſtand ſeiſed made no akeration in the eſtate ·ẽ tail, 
but conveys a boſs fee, defeaſable only by the entry ofthe iſue in tail.—S. C. Holt, 615; 8. C. 2. Salk. 
619. S. C. Com. Rep. 119. S. C. 2. Ld. Ray. 778. S. C. 11. Mod. 19. 2. Jones, 105. 2. Lev. 
75-213. 225. 1. Mod. 98. 121.159. 2. Mod. 207, 1. Vent. 372, 2. Vent. 260. 378. Ld. Ray. 
155 239. Gilb, E. R. 37. 3. Peer. 98 Wuton on Nec. 247. ö 186. 


Menn h 


a 


Cx 


| immediately, 
eſtate-tail in abeyance, or paſs a baſe ſee & And how does thi 


ln, 2 18 lc bach 


Trinity Term, 1. Queen Anne, In B. R. 
So THE QUESTION was, Whether the 8 


ſanding the covenant yr continued ſeiſed j 
then the recovery was good, 
this caſe, he coming in as tenant to the 


WILLIAMS here afgued, that the 3 was void. Eſtates- 


tail owe their being to che Naiute De Donis, which is the only law 


that reſtrains conveyances of them at this day; and the care of 
that ſtatute regardsonlythe iſſue and thoſe in 2 or remainder, 
and does in no way extend to the party himſelf during his life : 
and in favour of ſolemn conyeyances, the iſſue himſclf, and thoſe 
in reverſion and remainder, are put to cheir action in caſe of feoff- 
ments and fines by a tenant in tail, and in all caſes the tenant him- 
ſelf is bound by his alienation or conveyance as well fince as 
N Until 3 27. Hen. Seay no | 
the conveyance of a covenant to ei ſed, which 
was but only 3 uſe uſe ; but now by that — 2 the 
to it; and this conveyance, the tenant in tail is 
K his own uſe for 2 he remainder'to J. Machil his ſon in 
tail; which conv the tenant. in * mil cannot avoid in his. o 
life : and then jt follows, that he only bas an eftate for life with 
—— that the ſuffering of a recovery is a forfeiture 
of his eſtate. The covenant vo fond ſie by the rule of grants, 
ſhall be taken moſt ſtrongly againft him, and moſt advantageouſfl 
for thoſe, who. are to take i, and the rather, for that here the 
uſes are to him for whoſe beneßt the ſtatute Be Donis wa N 
viz. the edeſt᷑ ſon, that is, the heir apparent. It is that 
this being by way of covenant fo fland fſeiſed, nothing paſſes but 


what may lawfully as in the of a grant; and then it will 
rere * that it is true 


a a covenant iq fland ſeiſad does not work a dt 2. et all the 


eſtate may be as much deveſted out of the tenant in himſelf 


9 * as if there were a diſcautinuanas, and the covenant will nat paſs 


away the limited over, but it will paſs a baſe fee, or pu 
the eftate-tail in abeyance. Suppoſe he had cov enagted to fi 
ſciſe# to the ule of his. ſon immediately, or to che uſe of a thir 


over, "doe that put 


differ from that? A covengut to Hand "ſed eh pe like a 2 
and ſale, that is, by way of uſe i wax of grant, and 
e om he tur of ie; ee br ee 


the eſtate. ; * pct ay chr, er a. 


aud his heirs, a baſe ſee will paſs (a). And though Littleton 
(V, that if tenant in tail um flatum ſuum, grantee. 
© © an eſtate. for life of the tenant in tail, yet-that muſt be 


eee, 557 zor enten MO u. 


- 


Trinity Term, 1. Qyeen Anne, In B. K. 

his life, but ſtill during his Fife he has a baſe fee; and the iſſue, ' 3 
aftcr"the death, of the tenant ir enen nk © © | 
the grantee, which ſhews the eftate was not — 4 
by hy death Ca). If tenant in tail bargain and ſell to another and 
dl bein and afterwards levy a $i to and bs hrs tothe uſe 40] 


# of A, and his heirs, the bargainee now has an eſtate to him and biz” 
heirs, during the continuance" of the effate-tail, which the fins to © 


in abeyance (5), And after ſuch barga 
another and his heirs, the tenant. in tai has no 
remainder in him; and he cannot puniſh waſte, 
forfeiture ; and therefore all the right of the 
him, and by- canſequence in abeyance : and b 
entail be in aheyance, it will 


by tenant in tail ta 


| 


recovery, If tenant in tail covenant ta ſtand ſeiſed to the uſe of 

one for years, inder ta the uſe. of his firſt ſon.in tail, this puts. f re 

the eſtate-tail in abeyance. Lo if he coyenant-to and feed c f 
the uſe of 4, for the life. of B. and after to.the uſe of C. His pues 


the eſtate · tuil in abeyance : and it ĩs 


ee net rare | 

ture. And 3 grant this intereſt om of 
himſelf by way of remainder, as well as graut it out of himſelf in” 
another manner, where he grants tetum fuum, in which caſe E 8 


Ed ME £ 


and his heirs during the life of the tenant im tail, remainder to B. 
and his heirs during his life ; both A. and N. by-poſiidility-may*— 
take, though the have the fame limitation, vix. the life of 
the tenant mn tail: and this is like the common caſein ſettlements, 
an eſtate is limited to huſband for life, remainder to truſtees 


and their heirs for the lifs of the huſband, for f g and © 
+ pref erving contingent remainders; and is caſe be law; *@ 1 
it proves that a tenant in tail has - ſomething in hinv after — *[ 21 3 


_ 
* 
1 


away an eſtate fag his own life; and if he has any ſuch thing 
q kim, he may grant ic out gf him. In Lindan it ig fa 
e 00 eu 


* 
E 2 chat 7 


LY 


Trinity Term, I, Queen Anne, In B. R. 


Macm: that (a) where tenant in tail grants tatum flatum ſuum, he has not 
n only granted all his eſtate for life, but alſo all his right to the entail 
CLxar: gut of himſelf; and if he could do ſo, he has done it here; and 
then the recovery after, with ſingle voucher, cannot be good, 

A tenant in tail covenants (2 ) to ſtand ſeiſed to the uſe of himſelf for 

life, remainder to the uſe of his cideft ſon, no uſe ariſes to the ſon if 

not during the life of the father only. He owned that the caſe of 


Bhthman (c) was in part againſt him. 


Cowrrx contra. And he agreed, that if the eſtate · tail was 
altered by the covenant, the recovery was void; otherwiſe not: 
and for authority for him he quoted Bedingfields Caſe (4), the 
cafe of Carey v. Dancey (e), the caſe of Alton Wands ( f ), an 
Anonymous Caſe (g), in Trinity Term, in the third year of Queen 
Elizabeth, the caſe of Freſhwater v. Rois (h), Wiſeman's Caſe (i), 
and the caſe of Hirt v. Goats (4). And as to Littleten's Cafe (1), 
that if a tenant in tail grant totum fatum ſuum, the entail is in abey- 
ance, he quoted Plowden (m/, where the whole Court is to the con» 
— and he ſaid, that no ancient authority did agree there with. 
Befides, though it be allowed to be law, there is a difference 
between a covenant by a tenant in tail to ftand feiſeh, anda rant of 
totum flatum of him: Firſt, the covenant is to ſtand ſeiſed of the 

_ eſtate that he has to uſe, and that is an eſtate-tail ; and one cannot 
de ſeiſed of an eftate-tail to uſe (n). So that when a tenant in tail 
covenants to ſtand ſeiſed of his eſtate, it cannot be his eſtate- 
tail ; then it muſt be only of the eſtate he lawfully can be ſeiſed of, 
and that is for his life only ; and it will be void as to the eſtate, 
tail, | | 


HoLT, Chief Juſtice. How do you diſtinguiſh a bargain and 

ſale by tenant in tail to a man and his heirs from a covenant to fland 

_ feiſed to the uſe of him and his heirs ? Both conveyances raiſe a uſe 
without tranſmutation of poſleſſion. What eſtate ſhall a bargai 

in fee of tenant in tail have? You ſay, an eſtate far life only. 
fo, upon the death of the iſſue in tail, the eſtate. of the ainee 
determines; and yet that is not ſo until the entry of the iſſue in 
* [| 22 ] tail; and this does in no wiſe contradict the ſtatute De Donis, for 
the donee in tail grants the whole eſtate out of him, but the iſſue 
after his death may determine it; and he relied on Seymour”s 
Caſe (; for in that caſe, if it were determined by the death of 
the tenant in tail, the fine would be a diſcontingance, whereas it 


(2) Co. Lit. 321. 4. | (5) Moor, 683. pl. 949. S. C. Yelv. 54. 

(3) Hetley, 110. (i) 1. And. 160. 

(e) 1. And. 291, Cro. Eliz. 279, (#) 1. Roll. Rep. 257. 
See S. C. Yelv. 31. S. C. 1. Brown (7) Co. Lit. ſect 613. —And ſee Shef- 
193. j and that marriage is a good conſide- field v. Ratclffe, Hob. 338. and Tyrell 
r. ton to raiſe a uſe, ſce Cro. Jac. 168. v. Mead, 3. Burr. 1703. 


„ „ cx» - +, 2 


— 
— 


«<a «a vw = 


2. Roll Abr. 784. (n) Plowd. 561. 
(4) Cro. Elz. 895. (n) See 2. Roll. Abr. 780, Cro, Car. 
(e Cro. Elz. 471%. 407. Co. Lit. 19. 
(f) 2. Co. 52. (e Moog, 874 10. Co. 95. 


(g) Meor, 32. pl. 10g. 
252 enured 


Trinity Term, 1. Queen Anne, In B. R. 


red b of confirmation of the baſe fee that paſſed by the 
dhe; o was a defeaſible fee before 


tenant in tail make a feoffment, and after levy a fine, that fine binds 
the right of the entail, though the feoffor had it not in him at that 
time. It is true, a tenant in tail cannot be indefeaſibly ſeiſed to a 
uſe, and none can give an eſtate- tail to a uſe, but the uſe will be 
void: and where En puts his caſe of totum ſtatum ſuum, he is 
to be intended where it is granted by him to another and his heirs, 
for otherwiſe it would not put the eſtate-tail in abeyance; and 
ſych 2 grant without Jivery would make @ diſcontinuance, and is a 


the fine, and by the fine becomes an indefeaſible fee. And if 


* 
C= 


baſe fee, whereby the iſſue is put to his — 4.5, In the caſe of 


Stone v. Newman (b), tenant in tail, reverſion to the king, com- 
mits treaſon ; the queſtion was, How the king ſhould have the 


eſtate by the ſtatute of 26. Hen. 8. c. 13 or by the determination 
of the eſtate-tail. But the caſe of a covenant to fond fied ni: 


differ from that of bargain and ſale ; for the right of the 


te - tai! 


is conveyed away in the caſe of bargain and ſale, but in the caſe of 


covenant to land ſeiſed to his own uſe for life he is ſo already ; and 
he cannot hind his heir without making an alteration of the eftate- 


tail. If this had been a remainder to ſomebody more remote than 


the heir, it would be more queſtipnable. 

At another day, THz WHOLE Cour delivered their opinion, 
by HoLT, Cbief Fuftice, that the recovery, notwithſtanding the 
cevenant to tand ſeiſed, was good. 


Tux Chir JusTICE faid, It would be reaſonably 

from them to give the reaſons of this their opinion ; for though 
there were ſeveral authorities expreſs in the point, yet the reaſons 
of theſe ju ts were not ſo obvious; forit bas been a queſtion, 
Whether, if a tenant in tail, by bargain and fale, leaſe and releaſe, 
or covenant to ſtand ſeiſed, convey the lands whereof he is ſeiſed 
in tail to another and his heirs, the eſtate ſo conveyed does actually 
determine (as Littleton ſeems to hold) upon the death of the tenant 
in ® tail, or does continue until entry of the iſſue in tail ? And 
WE HOLD, that notwithſtanding the covenant has not that opera- 
tion here, yet if a tenant in tail bargain and ſell, leaſe and releaſe, 
or covenant to ſtand ſeiſed to the uſe of one of his blood in fee, 
that ſuch bargainee, &c. has a baſe fee, not determined by the 
death of tenant in tail, but eontinuing in the bargainee or rel 

&c. until the ifſue in tail make an actual entry. This indee 


231 


ſeems to differ from the opinion we now give, but we will by- and- 


by diſtinguiſh, | 
And it will be worth while to know and conſideg the reaſon 
hercof, becauſe it ſeems to gontradict Littleton, | 


The F1R$T REASON then is, becauſe the tenant in tail himſelf 


has an eſtate of inheritance in him. It is not denied, that he 
(-) See Walſpgham's Caſe, Plowd. 561. (5) Cro. Car. 427. 
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had it before the ſtatute De Donis, and it was called à conditional 
fer; and the flatute De Donis does not make any alteration of the 
ſo as to make it not an inheritance, but only fixes it fo that 
there ſhall not be an alienation of it to the diſinheritande of the ifſue 
in tail, yet ſo as a baſe fee may be made of it (a). If lands be given 
to z villein in tail, and the lord enters, he has a baſe fee, that is, 
to him and his heirs, while the villein has heirs of the entail; @ 
that the tenant in tail has an inheritance in him which may be 
turned into a baſe fee; then when he bargains and fells, leafes and 
releaſes; &c. this inherjtarice to another and his heirs, it is but rea- 
ſonable it ſhould paſs a baſe fee, eſpecially if nothing in the ſtatute 
be againft it, | | r 
. SsconDLy, The tenant in tail has the whole eſtate · tail in him, 
and why ſhould not he that has the whole eſtate, by bargain and 


fale, leaſe and releaſe, or covenant to ſtand ſeiſed, diveſt himſelf of 
the whole, and put it in the bargainee ? for the power of diſpoſing 
is an incident inſeparable to his eſtate. 

TrzDLY, The turning of the eſtatę · tail into a baſe fee is not at 
all contradictory to the ſtatute De Donis, nor any branchof it; that 
ſtatute has very ſtrong words to hinder an alienation to the preju- 
dice of the iffue in tail: « Non habeant illi quibus tenementum 
&« fic datum fuerit ſub conditione tem alienandi tenementum fic 
« datum, quo minus ad exitum illarum quibus 8 fuerit 
« datum remaneat poſt illorum obitum, vel ad donatorem, c. rever. 
« tatur.” Theſe words are very ſtrong, * yet we know the con- 

ruction that has been made upon them. If a tenant in tail make 
a feoffment or levy a fine, it is fo fat a prejudice to the ifſue that he 
ſhall be put to his action; and his entty is taken away; and be 


has no remedy but by c fermeden in diſcender and yet fach fine or 


feoffment was never taken as a breach of the ſtatute De Donis: 
ſure then it ſhall be no breach of the ſtatute to have him put to his 
entry to recover the eſtate. Since then it is his inheritance, and 


all in him, and that a power of alienation is incident to his property 
ilue to 


that he has, and that an'alienation'made'by him to put the | 
is no breach of the ſtatute” De Donis, I do from hence infer 


thatfuch eſtate by bargain and fate, &c. made by him to one and 


his heirs, is not actually determined by his death. Now as for 
authorities in the cafe, Seymour i Cafe is in point (5). , Tenantin 
tail bargains and fells to B. and his heirs ; and the Court held, 

the ince had a'deſcendible eſtate, whereof his wife- was 
nnd that by the bare bargain and ale ; and though there 
was a fine after, which barred the iſſue, that only excluded the iflue 
in tail, but not enlarged the eſtate of the bargainee ; for-if he had 
not a fee before, the fine after could not have given it to him, for it 
did not work by way of enlargement of an eſtate. 


ot baſe fees, ſee Co. Lit. 18. 4, 


(5) 10. Co. 95. 
Ver alſo 2. At. 2. | ; 


be 


+. 
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He quoted the Caſe of Fines (a), where it is ſaid, that Littleton's 
{b) are not to be taken ſtrictly and literally: and he ſaid, it 
was very true that a bargain and ſale by a tenant in tail to one and 
his heirs does not work a r but yet the eſtate 
by it does not determine till entry of the iſſue. And where Lits 
tres fays, that he cannot diſpoſe of more than for his life, that is, 
he cannot rightfully do it, ſo as to bar his iſſue, but he may convey 
the eſtate that ſhall continue longer, if his iſſue will not avoid it 3 
and the Caſe of Fines lays beſides, that if tenant in tail be of a rent or 
advowlon, and he grant all his eſtate in the rent or advowſon to 
one and his heirs, though he dies, the rent or eſtate in the advowſon 
is not thereby dete but at the election of the iſſue in tail; 
for if the alienation be with warranty, and the iſſue bring formedon, 
and the alienee plead warranty with aſſets in bar, he be barred 
by reaſon thereof; ſo that until act be done by the iſſue in tail to 
determine it, the alienation continues : if it be of rent, and he 
bring formedon, collateral warranty ſhall bar him. Tenant in tail 
bargains and ſells (c) * an advowſon to another and his heirs ; and 
the queſtion was, Whether he was remitted ? It was not a doubt 
but a fee · ſimple paſſed by the hargain and ſale; indeed Hobart held, 
that the iſſue was remitted, but the other two held he was not: and 
if the bargain and ſale had been determined by the death of the iſſue, 
there could not have been a RA. of the remitter ; and that 
plainly ſhews, that the eſtate which paſſed by the bargain and ſale 
exiſtence after the death of the tenant, though it were an 
advowſon. But this is no great queſtion, if you conſider the com- 
mon caſe of leaſe for years made by tenant in tail, not warranted b 
the ſtatute of 32. Hen, 8. c. 28.; ſuch leaſe is not void by the — 
of tenant in tail, the iſſue muſt enter to avoid it; for if he do 
not do ſo, but accepts the rent, he is bound by the leaſe, which 
ſhews it was not determined by the death of the tenant in tail; 
for if it were, no ſubſequent acceptance of the reat would have 
helped it. | 
Another inſtance comes home to the caſe in queſtion, and that 
is the caſe of an 3 the eſtates muſt be equal ; you cannot 
ive an eftate for hife in exchange for an e/tate in fee ; you 
indeed 325 A life in ». ow Xcode eſtate for life; 
an eſtate in fee for an eſtate in fee; that is, each party taking muſt 
take an eſtate of equal extent. If one give an eftate-tail, and take 
a fee, it is bad. cenant in tail and tenant in fee make an ex- 
change, they both have fee-fimple without more ado (4); for in 
caſe of exchange there needs no livery, but only a reciprocal exe- 
cution by both parties, and this is notwithſtanding a good ex- 
change, and a f-e-ſimple paſſes from the tenant in tail, and ſhall 
continue until avoided by the iſſue (e); and here he is not put to 
his action to avoid it, becauſe here being no livery there was no 


diſcontinuance (F). Then the exchange muſt have this effect, 


(a) 3. Co. 84. (4) Co. Lit. 52. 
(5) Lit. ſect. 612, (e) 
(-) Winch's Rep. f. (.f ) Co. Lit. 332, 


that 


*(25] 


Exchange of 
eſtates, 
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_ himſelf for life, the remainder over, ſo that the eſtate to ariſe 
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that it paſſes a baſe fee until avoided by his iſſue: and if the iſſue 


will not agree to it, he may waive the land in fee conveyed tö 
him, and enter into the other; but if he do not do fo, but conti. 
nue in the land given, the exchange ſtahds good during his life; 
and after his death his iſſue may avoid it by entering, and fo on 
foties quoties, It therefore follows, that a boſe re does paſs, other- 
wiſe it could not be a good exchange; if fo, then there is the ſame 
reaſon, that when tenant in tail bargains and ſells, or leaſes and 
releaſes, or covenants is flandſeiſed to uſes in fee, ſuch conveyances 
ſhould paſs u be/* fre ; which ® d continue until determined by 
the act of the iſiue in tail. | 

But to conſider the cafe in queſtion : 


Notwithſtanding this be fo, that the ince, releaſce, ot 
eeſtui que uſe, of a covenant to ſtand ſeiſed, &c. has 4 baſe fee, 
how happens it here, that the covenant to ſtand ſeifed, in the caſe 
in queſtion, does not alter the eſtate · tail, but that it ſtill continues 
The reafon is; becauſe that though the tenant in tail tnay make 
a conveyance of the eſtate in his life, which ſhall be good and binditg 
of the eſtate - tail until avoided by the iſſue, yet any conveyance he 
makes to commence after his death ſhall be void, if by poſſibilitj 
it may not take effect during his life; and the eſtate by this cove- 
nant isto commence from and after the death of the tenant in tail j 
and the inſtance before put of the leaſe for years is appoſite to this 

rpoſe. If a tenant in tail make a leaſe for years, not warranted 
by the ſtatute, to commence immediately, or which may pofhbl 
commence during his life, ſuch leafe is voidable only u 
death; but if he make a leaſe to commence from and alter 
death, that leaſe is ie facts void by the very creation of it. And 
that is the book of —— (4a), though there was one Judge of anothet 
opinion (5). Well then, this remainder is limited to commence 
from and after the death of tenant in tail; therefore it js void. 
But you will ſay, Here he covenants to ſtand ſeiſed to the uſe of 


y 
his 
his 


upon the covenant to ſtand ſeiſed did ariſe in his own life-time; 
Jo this they anſwer, that the covenant to ſtand ſeiſed to the uſe of 
one's ſelf is void, except it be for the fake of the remainder 
over, and the remainder being to commence after his death 
is void, and the covenant to ſtand ſeiſed to his own uſe 
cannot be good for the ſake of a void thing. If one covenant to 
ſtand ſeiſed to his own uſe in tail, it had been good; for which he 
quoted Carrington's Caſe (c. Now what is the reaſon that ſuch 
eſtate is void, when it is limited to commence after the death of the 
tenant in tail ? It is becauſe it is to commence at a time when the 
right of the eſtate out of which it would ifſue is in another perſon 
by a title paramount the conveyance, vIz. per formam doni, 
A tenant in tail has an eſtate out of which he may carve out other 


a) The caſe cf Puttenham v. Putten- (5) Cro. Jac. 457. 
Nn, Dyer, 297. 4. pl. 25. os ( Moor, 366. 


eſtates 
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eſtates, provided he does it out of the eſtate “ in himſelf, ſo as to 
make it rightful in its creation, but otherwiſe not; for it would be 
injurious to make good a leaſe or other eſtate conpenciog upon 
the right of another, whoſe title is paramount the leaſe or eſtate ſo 
made; and in the principal caſe, the iſſue in tail has a title para- 
mount the title of the remainder, by virtue of the covenant, the very 
minute the remainder would take effect: and that is the only true 
reaſon ; and therefore to make ſuch an eſtate to take effect upon 
the poſſeſſion of the iſſue, whoſe title is paramount, would be to 
make an eſtate take by wrong the very minute it has its creation. 
Now for caſe and judgment in the principal point there are man 
authorities (a). And the words of Bedingfield”s Caſe (L) are fi 
of the reaſon that I give. I do, you ſee, diſagree with Littleton ; 
for if you take him according to the letter, it contradicts the Caſe of 
Fines (c); and if I have contradicted Littleton, Lhave done it upon 
authority, viz. the Caſe of Fines, and Hob. 319. where he ſays, 
« the law abhors abeyance,and never ſuffers it but incaſe of neceſſity.” 
And he took notice of the caſe in 1. Saund. 260. in the common 
pleas, which authority, he ſaid, was againſt him upon the firſt matter, 
viz. FIRST, If a tenant in tail make a bargain and ſale, the bargainee 
has no more, ſays that book, but for life of bargainor, though the 
habendum were to bargainee and his heirs ; and ſo they then held it. 
But I muſt take the liberty to diſagree with them, becauſe I have 
the authority of Seymour's and other caſes with me; for we may 
with as much decency deny their authority, as they have denied 
that of Seymour's Caſe ; for a fine to a ſtranger ſhall extinguiſh 
the right of an intail, but cannot enlarge any eſtate before made out 
of the eſtate-tail ; ſo that if the eſtate which the tenant in tail 
makes may poſſibly commence during his life, ſuch eſtate ſhall, 
after his death, continue until avoided by the ĩſſue; but if it cannot 
commence until after death of iſſue, it is abſolutely void 
SECONDLY, If a tenant in tail covenant to ſtand ſeiſed to the uſe of 
J. S. who is of his blood, for his life, with remainder over to ano- 
ther, and dies before the remainder happens, yet * the remainder is 
good until it be avoided by actual entry of the iſſue ; otherwiſe it 
will exiſt after the death of the iſſue, becauſe the eſtate for life had 
taken effect; and the remainder might have taken effect during 
the life of the tenant.— TH: R DLVY, If a tenant in tail make a leaſe 
and releaſe to the uſe of himfelf for life, with remainder over to 
another, the remainder over is good until avoided, though it be to 
commence after the death of the iſſue in tail; and the reaſon is, 
becauſe it iſſues out of the eſtate by leaſe and releaſe, which is good 
until avoided by entry. He ſaid, the grounds he went upon were 
— concurred with him in the main. 


And the judgment in the common pleas was affirmed (d). 


{a) 2. Co. gz. Yelv. 31. Moor, (4) See the caſe of Coodright on the 


283. 3. Lev. 298. Demiſe of Tyrill v. Mead and Wilſon, 
(5) Cro. Ez. 895. 3- Burr. 1703. Stapleton v. Stapleton, 
() 3. Co. $4. 1. Atk. 8. 
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The Queen againff Rogers. 
N inFoRMATION was Exhibited againſt Rogers in the name 
of THE COMMON SERJEANT of the City e Zona in THE 
MAYOR's COURT, grounded u a cuſtom in to puniſh 
in that manner 4 that ſhould | give opprobrious or affronting 
language to any of their aldermen. | 


To fpeak con- The information ſet forth another cuſtom, for holding A Leer 

to on ſuch a day y in the ſeveral wards; that Sir Robert 

25 eyr was ſteward of ſuch a leet in ſuch a ward, and fat in the 

white holding ® £::d court, held at, &c. as ſteward ; that the defendant made an 

not inditable, àſſault upon him, and contemptuouſly ſaid, „He has as much to ds 

« there as I have; he miſtakes himſelf, for be is not naw among 

-- 8 * bis Bridewell birds, and the next year be Hall keep bis caurt 
$. C. Halt, 33. © there (a. | 


S. C. 2. Ld.Ray. This: "Bw ht up by hal | 


. Ir was MovED that the defendant ſhould be diſc 
2. Mod. 139. There is nothing in the words for which an indictment lies, ex- 
6. Mod. 


Caſe 33. 

The common [rr - 
. Jeart may file an 
8 4 8 if 


the mayor's 
wut. 


124 cept the aſſault; for at moſt they are but words of diſreſpect, for 

Jones, 229. which there is no other remedy than to bind the party to goed 

_—_ behaviour, or for want of ſureties to commit him, and that may 

* 1: #7  belawfully done in caſeof diſreſpectful words to A MAGISTRATE; 

1. Vent. 16. or if one in a court behave himſelf infolently, he may be com- 
2. Sid. 65. mitted immediately as for a contempt. | 

Beſides it was faid, there was ing in the words but what 

*[ 29] was true. he defendant was a ſuitor, therefore he was bound 


to be there, and he hada right to be there. The ſteward was not 
among Bridewell birds ; and as to © he ſhall not hold court there 
« next year,” he had a right to hinder it, for the court was held 
in THE CHURCH, and he was churchwarden. 


Hor, Chref Fuftice. It may be e have a cuſſom to 
puniſh by 1wroRMATION for reaſonable cauſe, but it will be a 
great queſtion, Whether the cauſe here be ſuch ? and, Whether 
there may be a cuſtom to make words more criminal than the 
common law makes them? This is not like the caſe of calling 2 
woman «a whore,” which is puniſhable there; though not at 
common law ; for that is nded upon another cuſtom of pu- 
niſhing fornication there, which is not puniſhable anywhe e elſe. 
And he faid, that a contemptuous carriage and behaviour to a 


( Sir Robert Fefferics was governor of © wardmote here; which Sir 


Bridewell, and alſo an atpiaxman of 
the city of Loxdon, He held a wardmote 
in the church of the pariſh of which the 
defendant was then churchwarden. The 
defendant made an aſſault upon him, and 
Gi, © If I am churchwarden next year, 
« you ſhall atk my leave to keep your 


Robert Fefferics called him © a rogue and 
« a rafcal ;"* and the defendant replied, 
© I have as much to do here as you; 
«© you think, ſure, you are among your 
«© Bridewell birds ; you are miſtaken.” 
S. C. 2. Ld, Ray. 777. 
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magiſtrate, was a breach of the gad behaviour, and he to whom Taz QuzznJ 
ſuch affront is offered, may bind him to his good behaviaur ; or, 2 
if he have no ſureties, commit him until he fiad ſoine: fo in this Roca, 
court. if a witneſs be inſolent, we may commit him for the imme- 
diate contempt, or bind him to his good behaviour; but we can- 
not indict him for it: and that is the courſe according to the com- 
mon law of England: And a binding to good behaviour is not by x. Sid. 144. 
way of puniſhment, but it is to ſhew that when one has broke the 

ood behaviour, he is not to be any more truſted. Giving a man 1. Lev. 107 and 
the lie in Meſiminſter-Hall, or in any great concourſe of people, is og 3 
a breach of the good behaviour. was N 

Tae Cour at lat awarded a procedends as to the aſſault, for Yide 1. Vent. 

they may have a cuſtom to punith by INFORMATION, ſuch as aſ- 377 
ſauit the magiſtrate. G 


Shirly againſt Right. Caſe 35. 
A CAPIAS AD SATISFACIENDUM iſſued upon a judgment after A capias ad g- 
2 year and a day, without a /cire facias, and the ſheriff ex- !i:faciondum is 
ecuted it, and afterwards ſuffered him to eſcape. On an action for ot void, ad. 
the eſcape, 8 full 
The queſtion was, Whether the ſheriff could take advantage of >ovcen the 40% 


Rat Gn and the rcturv; 
this in bar of the action! 1 


And that he could not, the authorities in the margin were the ſheriff ex- 


ucted (a). ecute ſuch a 
q ( ) writ, and the 
Moura offered. a diverſity, that where the error ap- Priſoner eſcape, 
pears on the face of the writ i:{-1f, the ſheriff is not bound to ex- — 
. , . . . advantage of 
ecute it, and by conſequence if he do execute it, he may let the this on an ac- 
party go away again; as if a capias ad rejpondendum be taken out tion of debt 
in Trinity Term, returnable in Hilary Term, for it ought to be again? him for 
returnable the next Term (6). the elcape. 


HoLT, Chief Fuſftice. In real actians if there come an alias *[ 39 ] 
give an intermediate Term beforgitae return of it, S. c. 3. Dany. 
becauſe of the ſtatute of Diet in Barcs (c] ſo in a writ ofdower (4), 21. 
But in perſonal actians, where a capias ad reſpaudendum lies, it , 9e 
muſt be coutinued down from one erm to another; and if ſuch 8. &. Roh, 761 
proceſs iſſue out of this court in Trinity Te: m, returnable in S. C. 2. Ld. Ray, 
Hilary Term, the cauſe is tih:r-by out of court, for if it be not 775- 
continued in every Terim it is gone; and if a theritt ſhould take Polt- 64. 
5 Comb. 250. 
Ld. Ray. 241, 399+ 424- 788. Stra. 901. 951, 726. 1226. 


(a) Mo. 274. 2. Saund. 1co. Dyer, (c) The ſtatute of Dies in Banco was 
175. 21. Hen, 7. 16. Poph 205. made ia the fiity-firit year of Henry rhe 
3. Cro 893. 1. Leon. 30. 3. Cro. 271. Third. i 
288.436. 2. Rol. Ab 560. 21. Edw. 4. 4] See the ſtatute 34. Hen. 8. c. 21. 


23. 58. Co. 121. for abridging Trin. ty erm; and 16. & 
(6, Vid: 2. Keb. 261. 2. Rol. Rep. 17. Cr. 1. c. 6. for abridging Michaels 
Hz. 1. Rol. Abr. 484. Std. 337. mas Terin. 
Vor. VII. D one 
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suit r one by ſuch proceſs, and let him go, he would not be liable, be- 
e cauſe the cauſe is out of court. But here is an execution return- 
GT. able at a ſecond Term. Where is the miſchief in this caſe ? Por 
the ſheriff is to detain him in execution, and he has no opportu- 
nity at the return of the writ to diſcharge himſelf, The ſheriff is 
to keep him until the Court call for him at the return of the writ; 
and then a habeas corpus goes to bring him in, and he is delivered 
to the priſon of the court ; and if the Court think it not convenient 
to have him the next Term, but will ſkip a Term, where is the 
harm of that ? For let the return be when it will, he is to be kept 
in cuſtody both before and after it : but upon a capias ad reſpon- 
dendum it is otherwiſe ; for there, by putting in bail, the proceſs is 
determined, and by a long return the defendant is hindered from 
coming to make anend, and diſcharge himſelf of the action. Butit 
x. Szund. 16:. will. not hold to ſay, that where the ſheriff is excuſed by the pro- 
1. Lev. 254. ceſs, there he ſhall be liable to an action of eſcape, for an eſcape 
* Lev. 2%9 of one taken by virtue of that proceſs ; for it a writ be te/ted out 
of Term, yet he may fafely execute it, but the plaintiff that ſued 
it out cannot take advantage of ſuch writ : and this was Sir Jebn 
LenthaPs Cafe (a) : ſo he ſaid, that in the principal caſe, this at 
moſt was but an erroneous matter. 


And ER CuRiam, judgment was given for the plaintiff 
nift. 
(a) 2. Danv. Abt. 123. 2. Keb. 384. 3. Keb. 487. 2. Lev. tog. 1. Freem. 198. 
[L311 
Caſe 36. Anonymous. 


Prohibition A LIBEL wes brought in the ſpiritual court, for that J. S. being 
the parſon of ſuch a church, did make himſelf drunk at 1 


2. 
— - | "X SACRAMENT, and that he was a whore-maſter. : 


Id. Ray. 123 And upon a ſuggeſtion, that the ſpiritual court would proceed to 
138. 212. 236. a deprivation, and that the benefice was a donative, a prohibition 
423- 512- 356. was granted guogd the ſuing in order to deprive, but not gu 


1 - . , 


Comy. 25. 309. Stra. 715. 776. 


Caſe 37. George againſt Pierce. 


A witneſs a JN order to a new trial, an affidavit was read, that one of the wit · 


ing declared wat I neſſes had declared that be had got a guinea to Rifle the truth. 


guinea to cen- (GoULD, 7uftice. Anaffidavitof him who had the guinea would be 
. ſomething, but a witnels ſaying ſo is nothing. A witneſs's laying a 
3 wager inthe cauſe is no hindrance to his being a witneſs, for the other 
Poſt. 156. has an intereft in his evidence, which he cannot deprive him of. 


1. Stra. 643- Sayer, 100, 1. Term Rep. 11. Tidd's Practice, 606. 
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Anonymous. Caſe 38. 
pjOrT, Chief Juftice, If an ExZcurok de ſon tort deliver = teh & jo 
the goods to the adminiſtrator before action brought, he may | . 
plead plenè adminiſtravit. | — > 
SECONDLY, df adminiſtration be firſt granted, and then another — 161. 
take the goods, he is not thereby EXECUTOR de fon tort, L4. Ray. 663. 

Gr. 
. — 1106. 
Anonymous. ; Caſe 39. 


F one be brought up upon an attachment, you can have no more Interrogatories 
I than his anſwer upon interrogatories, and if he forſwear him ach attach- 


ſelf, he is ſubject to a proſecution of perjury, 3 |, 
6. Med. 43, 1. Stra. 444. 4. Burr. 2 106. 2129. Tidd's Practice, 256. 3. Hawk. P. C. 273. 


| Anonymous. ' Caſe 40. 
HOLZ. Chief Juſtice. The owners of TAE GaTe-Houst 3 = 


priſon have no charter to ſue a commiſhon of gaol-deiivery, BE © 
and it is hard to maintain a right to a gaol without ſuch a liberty. ,; — — 
There is an act of parliament, that all felons ſhall be com- 
mitted to the county-gaol ; the meaning of which is, if there be 
not a franchiſe and power to ſue for a gaol- delivery: and ſuch ſuit 
muſt be made in chancery, 
*[32] 
The Queen againſt Maſon. Caſe 41. 
AN INQUtSITION found that Ford had forfeited his office of Poſeſton on an 
WARDEN OF THE FLEET, upon which it was ſeized into the inquidition. 
queen's hands. The defendant, Maſon, brought a mon/trans de S. C. 2. SK. 
droit in chancery on the inquiſition, and ſet forth a title, and tra- 447- 
verſed Ford's being ſeiſed; ſo that by conſequence he could not 1. SK. 41. 
; forfeit the office. To this THE ATTORNEY-GENERAL demurred. 5 Mod. a: 
The cauſe was brought into the court of king's bench by THE 
CHANCELLOR. | 


It appeared that the title which Maſan had ſet forth was a bad 
one; but Maſon as amicus Curie till inſiſted that Ford had not 


forfeited the office, and therefore that the queen had no title. 


It was urged that no judgment could be given for the queen, 
and that the whole record being here, it mutt be affirmed or ſub- 
verted by the Court. 


HoLT, Chief 5 90s When a man is put out of poſſeſſion by 

virtue of an inquiſition returned for THE QUEEN, and another 

comes and pleads his right, that is a diſtinct record from the in- 
uiſition; and ſo if — come and plead his right, that is another 


viſtin record. And if demurrer be to all, then it is determined 
D 2 there, 
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Tux Qurzx there, or may be ſent into this court to be argued and determined; 

* but if iflue be joined in it, then the way is to award a venire 

do. . LAS 

. Factas out of chancery, returnable at a day certain in the queen's 
| bench, and the record is delivered hither per manus of THE 
CHANCELLOR, &c. to be here at the day of the return of the 
venire facias ; but the inquiſition is never ſent hither ; but the 
party comes in chancery, and complains of his being aggrieved by 
the inquiſition, and prays that he may be admitted to ſhew his right, 
and plead againſt the inquifition; and that isa manſtrans de droit (a); 
and all the operation of the inquiſition is to make title for the 
king, and the party comes in as plaintiff, and either traverſes it, or 
ſhews his right conſiſtent with it. And if he will traverſe it, he 
mult ſhew title in himſelf. The caſe of Jefferſon v. Dawſon was 
part on demurrer and part on iſſue, and it there be a miſpleaden 
and a repleader awarded, that muſt be in this Court; and where 
there is iflue and demurrer, and the party will not proceed on the 
demurrer, the Court will give judgment on the demurrer ; and 
though ſome books have a ſeying, that a record may be ſent out of 
chancery hither, even upon demurrer, I would fan fee where it 
has been done (5). 


(a] See Lerd & mer: argument in the afide, ſo far as to make way for the 


Banker: Caſe, Skin. 601. 
(6) Tur Cova r held, that the re- 
rord of the inquifition itfelt was not 


the monſfirans de drci; but that althoug 
the record of the inquifition was not 
before the Court as that they could qu⸗ 
it with reſpect to all pexions, and thereby 
deprive them of ſhewing their right in 
chancery where the record is filed, yet 
as the monfirans de droit recited the in- 
quifition, and concluded preut faret fer 


- before the Court, = 
li 


_ recordum inquiſttions in flacis curiæ cancel 


lariæ, it was before the Court with re- 
ſpe to the plaintiff in the Hrn de 
ereit ; fo that if thereby a title appeared 
for him the Court migit give judgment, 


party's right, and if the party's right 
can be collected from the inquiſition, it 
ſhall be attirmed by the judgment. — But 
Tix Cob r alfo held, that if the party 
ſuing a me»/firax de droit appeat to have 20 
right, he cannot mend his caſe by taking 
tcxct pt. ons to the inquilition as am 


« Curie, although it appear by theſe excep» 


tions that the queen has no right, or that 
the right is in another; for that a party 
ſuing a monfirans de Arcit is a plaintiff and 
may be nonfuited, and it he fail in his 
title he is gone as c ffectvally as if he 
were nonſuited, and no judgment need 
be given tor the qucen. Accordingly 
judgment was given in the preſent caſe, 
that Major ſhould take nothing by his 


and, if the inquifition falſified be ſet writ. S. C. 2. Salk. 448. 


Foſter's Caſe. 


NE took out a writ, and the defendant voluntarily a 
and gave notice to the plaintiff's attorney of bail filed ; the 
plaintiff did not declare; the defendant ſigned a non proſeg. for 
want of a declaration (2). 4 
ed voluntarily. . . 2 
AIST, And HoLT, Chief Fuftice, held it well cnough. 


443. S. C. 1. Salk. 455. Tidd's Pract. 235. 
| (a) See the flatute 13. Car, 2. ſt. 2. . a. C 3. 


Caſe 42. 


A plaintiff may 
be nonprefſcd 

for notdeclaring, 
though the de- 
fendant appear- 


* 
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* Gay again Croſs. Caſe 43 


* 
HE PLAINTIFF brought an action on the caſe for a falſe re- Formerly the 
turn to a mandamus, to ſwear him COMMON-COUNCIL-MAN Courtwould not 


for the borough of Totneſs. 9 — 8 


By charter from Queen Elixabeth the manner of their election b. 
was chalked out for them; and a uſage was given in evidence to a 8. C. Holt, 704. 
jury at THE BAR, that the election had gone quite contrary, which 2 5 2. Salk. 
uſage was allowed to be good evidence of a bye-law whereupon „ 8 
was founded: — wan. 

So the Counſel on both ſides conſented to have it found ſpecially, Ld Ray: In 
and to have it determined by THE CourT, Whether ſuch a bye- $48. — 989. 
law, and a long uſage purſuant to it, could alter the direction, or — f 
rather annihilate the direction of the charter ? Comy. $6. 


The jury having given their verdict in private over-night, ſaid, x. Bl Rep. 543. 
that they had found the matter ſpecially, and the next day in court Tidd's Pra&. 
delivered their verdict for the defendant generally, and would give 604 
no reaſon for it, nor be moved to depart from it. | | 


And hereupon a new trial was moyed: for, and the caſe of 
Wazd u. Gunſton, in Stiles (a), and a caſe of the IYelſb Dravers (5) | 
were quoted for new trials after a TRIAL AT BAR. ap ” 


And though THE Cour were very much diflatisfied with the 
jury, and HoLT, Chief Fuftice, ſaid he never had known the like, 
and that he would have but little value for the verdict of a jury 
that would not, at a Judge's defire, declare the reaſon which had 
induced them; and that as the Judges do publicly declare the rea- 
ſons of their judgments, and N expoſe themſclves to the 
cenſures of all that be learned in the law, and yet there is no law 
obliges them to it, but it is for public ſatisfaction; ſo the jury 
ought for the ſame reaſon, to declare the reaſon of their verdict, 
when required by the Court; yet notwitaltanding all this, it 
being a trial at bar, 8” | 

Taz Cour would not grant a new trial (c). 


„ek. 462. I. Burr. 395. 4. Burr. 1986. 2. Bl 


f Rep. 698. 7. Will, 146. 338. Nen 
c) But fee Stiles, 466. . Stra. trials granted after a trial at bar. 
384. 2. Ld. Raym. 1359. 2. Stra. 1108. 


3 Rice againſt Serjeant. Caſe 44. 

aving obtained a judgment for a juſt debt againſt H. Goods, though 
A took out a fieri facies and got the ſheriff to ſeize — goods, jrized in execu- 
but would not let him proceed farther ; but ſuffered the goods to tion, it ſuffered 
remain in the cuſtody of A. the debtor, B. who had alſo ob- 25min inthe 


of 
defendant, may be taken at the ſuit of another crediter.— Polk. 118. 6. Mod. 184. rey Raye 
$55- 1072. 2. Very. 249. Comy. 35. Stra. 226. 451. 515. 


D 3 | tained 


| Trinity Term, 1, Queen Anne. In B. R. 
Nen tained a judgment againſt A. for a juſt debt, took out a fer? 


4B. facias. 
: The queſtion was, Whether he could ſeize upon the ſame 
. 9.1.38 ] * goods? 
9 And ptr CurxIan he may, for the former was a fraudulent 
execution (a), and the ſheriff might very well return nulla bona 
upon the firſt execution. = 


(a) See Stephen v. Sol-, x. Vezey, 353. wards . Harben, 2. Term Rep. 587, 
Bourn v. Dodſon, 1. Atk. 154. Bam- Mace v. Cadell, Cowp. 232. Cook's 
- ford, Baron, 2. Term Rep. 594. Ed- B. L 4. p 


Caſe 45. Smith againſt Villars. 


If the claimant THE DEFENDANT pretending to be Earl of Buckingham, and 
hos nag being arreſted by the name of J. Yillars, Arm. upon motion 
addition. of g. concerning bail to be put in by him; ; 

elepanztbeCourt, Tuz Covar faid, that he might without prejudice put in bail 
50 provent P'e- by the name by which he was arreſted; becauſe, being a civil 
2 — en, he need not join in the recognizance, as the cuſtom is in 
low him to give Criminal cauſes. And that in the caſe of the Ear! of Banbury, 
bail without who was indicted by the name of George Knowles, Eſq. becau 
joining in the by the courſe of the Court, he ought to join in the recognizance, 
Pecognizance- and if he had entered into one by the name of George Knowles, it 
S. C. 1. Salk. 3. would be an eſtoppel upon him, therefore the Court indulged him 
6. Mod. 30. «to bring others who gave bail for him by the name of Georgy 


OE * Knowles, Eig. for their act could not conclude him. 
1. Stra. 205. 2. Stra. $11, 7. Bac. Abr. “ Abatement”? (P). 


Caſe 46. The Queen again The Mayor of Carliſle. 
Attachment. A NW ATTACHMENT ted againſt him for proceeding after 

_—_ a certiorari "ll. 2g * 3 
1. Salk 9. 148. 
201, 396. Peil. 84. Ld. Ray. 469. 609. 766. 1102. Stra. 63. 

Caſe 47. Rule of Court. 
Proceedings are PER CURIAM. A ſubmiſſion of a matter to a reference is no 
NED 0 ſtay of fuit for that marier, if it is not particularly ſo agreed 


S. C. 2. Ld Ray * . 
789. 1. Mod. 24. Cromp. Pract. 263, | 


" Cale 48, | eb Anonymous. 


a, FJOLT, Chief Fuſtice. A copyhold eſtate is not to be ſeingd 
L. Ray. 996. upon à recogmzance. * 3 
er. | "= * 
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Anonymous. | Caſe 49. 


ER HoLT, Chief Juſtice. If a deed has no date, or an im- Date. 
4 poſſible date, you may declare, that the defendant by his deed 1. SK. 76. 
on ſuch a day and year did fo and fo, and upon oyer there will be 2. Salk. 463. 
no variance; but if you ſay that by his deed of ſuch a date, or 495: 
bearing date ſo and fo, and upon cyer the deed has no date, or an 2 —— - 
impoſſible one, it will be a variance. | ö — 
791. 1242. Stra. 1186. 1198 1241. 


Anonymous. Caſe 50. 


NOTE It was ſtrongly inſtanced by LyuTwicas in the com- Tolt. 
mon pleas, that @ telt does not lie in a perſonal action. 


And Tas Coax ſeemed to be of the ſame opinion. 1391 
9 


Memorandum. Caſe 51, 
BY HoLT, Chief Fuftice. It ſhall be a rule for the future, that Ctiorari. 


upon the moving of indictments here by certiorari, we will A 
not hear a motion in arreſt of judgment until the defendant has lots? 
appeared, | 0 


The Queen againſt Blacket and Robinſon. Caſe 52. 


] FAVE was given to file an information pro malegeſturg againſt Information. 
them, for procuring a gentleman's ſon to marry a woman of Caſes T. T. 58. 
infamous reputation (@). Gilb E. R. 272. 
I. Peer Wms. 
705. 2. Peer Wrns, 111, 561. 3. Peer Wms. 116. Stra. 1107. 


(a) See Rex v Twiſelden, 1. Sid. 387. Others, 5 Mod. 221. See alfo 4. Hawk. 
1. Lev. 257. Rex v. Serles and Others, P. C. 85. 1. Black. 386. 1 Burr. 606. 


Cro. Car. 557. Rex v. Thorp and 


Brooks againſt Stroud. | | Caſe 53. 


1 were made executors, and an action brought by them. If two execu- 

They ſet forth, that they were made executors, and that they = mag 282 
both proved the will, and, by THE PROBATE produced, it ap- in Plaats 
peared that one only 7 it; and the matter being pleaded in that only one of 


abatement, the plaintiff had judgment nter, and the Year-Book them proved the 


21. Hen. 4. was quoted: Two were made executors; one of Will 
them proved the will, they both have the right in them; and the 8. C. x. Salk. 3. 
other cannot refuſe until after the death of him that proved, but Yelv. 130. 


then he may. If one of them is ſevered, the other ſhall go on. 83 


Went. 39. Dyer, 160. Prev. Ch. 173. Caſes T. T. 127. Stra. 20, 
D 4 | Duke 
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Caſe 54. Duke of Norfolk's Caſe. 


If a plaintiff die A VERDICT was given in Eafter Term; and before the judg- 
after verdiet, yet ment was entered the plaintiff died. 
beemered with» | Per Hor r, Chief Juftice. That ſhall not hinder the judgment 
in two Terms. from being entered, provided, ſays the ſtatute, it be within two 
S. c. 1. Salk. Terms after. And as to 29. Car. 2. c. 3. the ſtatute of Frauds 
492. and Perjuries, that only requires the time of ſigning judgment 
S. C. Holt, 40. ſhould be entered on THE ROLL, and that is only for the be- 
ang nefit of purchaſers; for if judgment be ſigned in Vacation, yet it 
— is entered as of the Term belle; and none but a purchaſer ſhall 
be admitted to ſay, that it was ſigned at any other time; and it is 
the courſe of the Court to let all things be done in the Vacation, 
as of the Term betore. 


Caſe 55. | Anonymous. 


EjeAment. Hor r, Chi Juſtice. In cafe of tenants in common, there 
Ld. Ray. 313. muſt be an actual outer of one by the other, or elſe he ſhall 
241. 404. 737; not be compelled to confeſs leaſe, entry, and ouſter. | 


Comy. 113. Stra. 531. 960. 11806. 2 

*[ 40] * 

Caſe 56. | Anonymous. | 
A ſecond ſcire N THE Court. Ina ſcire ſacias againſt bail, the ſecond muſt 
focias muſt be be teſted on the return of the firſt, and both cannot. be taken 
_ _ as away at a time; there ought to be fifteen days incluſive between 
ry the tete of the firſt and return of the ſecond. | 


PoHt. 138. 196. Ld. Ray. 1179. 1259. 1467. See alſo the laſt point in the caſe of Atwood , Burr, 
Ante, 3. and the caſes there cited. | / 


Caſe 57. | Anonymous. 


Inforro=t:0n lies AN INFORMATION was filed againft one for drawing in ſeveral 
_— to play with him for money, and putting fa{ſe dice upon them. 


2. Roll. Abr. 78. Ex motione SALKELD. 
Comb. 16. 


1. Salk. 379. 1. Mod. 42. 2. Hawk. P. C. 113. 4. Hawk. 85. Ld. Ray. 865. 


| Caſe 58. The Queen again/? Templeman. 
After pleading FTER pleading guilty to an indictment, you may give any- 
* — Ae A thing in evidence that juſtifies the fact, or 1, him 2 


PRs > guilty of the fact; for the entry is non vult contendere cum domina 
give evidence regina, ſed ponit ſe in gratiam Curie. And it 18 not like the caſe 
that juſtifies the where one is found guilty by verdict. on.” n 
fat in mitigation : 
of pun ſbment. —S, C. 3. Dany. 253. S. C. 1. Salk. 55, Stra. $72, 

| Smith 


r Ri ai. .-. i a ll nt Bi 4 Am ri oc <-> woo acc Cc y© oo . 
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Smith againſt Angel. Caſe 59. 
Fafter Term, 13. Will. 3. Roll 325. | 


DEBT Þy the plaintiff andhis wife as executors of Matthery Field, in debt on bond 
agaialt the defendant, as ſon and heir of Juſtinian Abel, upon gainſt an heir, 
ſeveral obligations by which the father bound himſelf and his heirs, — 
upon ſeveral conditions, &c. ; — 


The defendant confeſſes the action, and that the bonds are the — 
decds of his anceſtors; but ſays, that his father was ſeiſed in fee and extinctionot 


iſlues and profits thereof; that the ſaid obligor ia his life-time by his 
indenture bearing gate, &c. a counterpart whereof he produced in a gy have - 
court, demiſed the ſaid parts and ſhares to Henry Greenwood for general judg- 
five hundred years; by virtue whereof he entered, and was poſ- ment de bau- 
ſelled for the term aforeſaid ; that the father died ſeiſed of the re- N againſt 
verſion which deſcended to the defendant ; that he was thereof nden. 
ſeiſed, and that at the time of exhibiting the bill, or at any time * [ 41 ] 
lince, he had not any land or tenements by hereditary deſcent, © 
beſides the reverſion of the tenements aforeſaid; that after the 380 . „ 
death of his father, and the faid deſcent, in the ninth year of il. S. C. 2. 

liam the Third, there was a ſuit in chancery between Edward 783. 

Thompſon and others and Elizabeth Angel, wife of the defendant's *- Keb. 156. 
father, and the defendant, in which ſuit it was decreed and ad- I 1574] 
judged in the ſaid court, that Elizabeth Angel ſhould have one * * 
third part of the premiſes for her life for her dower, by virtue Comb. 162. 
whereof the ſaid Elixabeth Angel was ſeiſed of a third part of the Ld. Ray. 53. 
premiſes for her life, and fo prays jiflgment whether he, as fon 738. 

and heir to his father, ought to be charged beſide the reverſion of 238 28. 9% 
the term aforeſaid and of the third part whereof the wife was en- 48. = 429. 


dowed when it ſhould fall, | 3 
The plaintiff craves oyer of the leaſe; by which it appeared, 3 — 


that in conſideration of three hundred pounds he had demiſed the 232. 

premiſes for five hundred years, provided that if the father, or his 3. Peer Wms. 9. 
executors or adminiſtrators, paid fifty pounds a- year to Henry 166. 217. 330. 
Greenwood during his life, then the eſtate ſhould ceaſe ; Ap 304. 665 279. 
REPLIES, that the defendant after the death of his father enterec, 1028. 1270. 
and was thereof ſeiſed, and took the profits, beſides the thitd part 3. Bac. Abr. 33. 
to his wife, which would be ſufficient to pay the fiſty pounds 4 Bac. Abr. 6g. 
a-year ; and fo prays judgment. 


The defendant rejoins and ſays, that he did not enter mode et 
forma ; and concludes to the country. 
The plaintiff demurrs. 


HoLT, Chief Juſtice, delivered the opinion of THE Court, - 
after ſeveral arguments at THE BAR, and ſaid, It was not doubted, 


but that the plaintiff ought to have judgment; but the queſtion 
Was, 
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was, what judgment ought to be given him; whether a ſpetiil 
one, to have execution of the lands and tenements mentioned in 
the plea, or generally againſt him as heir to his anceſtor ? W, 
have conſidered both; and WE e OF OPINION, that there ought 
to be a general judgment againſt the defendant, by which his 

his goods, his lands which are not aflets, may be ken 


ecution. 


Two things are conſiderable herein. 
FrasT, The pleading of a reverſion of a term for Made 
his anceſtors; whether pleading a leaſe for years, 22 
wable in a defendant ſued as heir to his anceſtors? and whe. 
ther that be ſufficient to hinder the plaintiff from immediate ex. 
ecution ? | 

SeconDLY, Whether pleading of an aſſignment of dower to the 
wife, and that he had a reverſion expectant thereupon by court qi 
chancery, be good? 

As to THE F1RST, the caſe is this: A man by bond oblige 
himſelf and his heirs to pay ſo much money, then makes a lex 
for years and dies, whereby the reverſion in fee deſcends to his heir; 
the queſtion is, Whether the heir may & plead this leaſe for years in 
bar of execution, or confeſs aſſets, without taking notice of the 
term for ? There are indeed ſome few precedents, and | 
have known it practiſed where it was pleaded 3 but I am not 
willing to deliver my opinion as to that point now, becauſe the 


caſe does not require it; but it ſeems to me, that it ſhould not be 


matter lying in the mouth of the defendant to plead any fuch mat- 
ter ; for he might without da confeſs that he had aſſets, with- 
out taking any notice of the leaſe, To have the and inhe- 
ritance of the eſtate deſcend to him, makes complete aflets, and that 
he has from his anceſtors; therefore he has complete affets, If i 
were a leaſe for life, made by the anceſtor, and only a reverſion in 
fee expectant thereupon had deſcended from the anceftor, that 
would not be aſſets in poſſeſſion, but a reverſion in fee expeQant 
upon an eſtate for life; and there he had not a freehold, as here 
he had, but a reverſion expectant upon a freehold. Beſides, it ap- 
pears by the Statute of Glocefter, and the 21. Hen. 8. c. 15. that 
the common-law did not much regard eſtates for years, for ſuch 
eſtate was ſubject altogether to the will of him in reverſion ; ſot i 
he in reverſion had ſuffered a recovery by colluſion or default, the 


termor was bound by it, and his term was loſt without remedy, 


as appears by the comment of my Lord Coke upon that ſtatute (4) 


even after the Statute of Glocefler, which gave a termor for year 


liberty to come and fallify a recovery had againſt tenant in revet. 
ſion. Again, leaſes for years becoming more conſiderable, and 


yet more precarious, becauſe of the frequency of common reco- 


veries, which naw became a common conveyance, the ſtatute al 


” 4 — 


b A. 324. Co, Lit. 46 4 
| : 21. Hi. 
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21. Hen. 8. os became a further remedy for termors; yet not- 
withſtanding theſe ſtatutes, it never Jay in the mouth of a tenant 
to 4 precipe to plead a leaſe for years, or to ſtop execution upon 
any ſuch plea. If an affize be brought againſt a tenant for life, he 
cannot ſay there is a leaſe for years precedent to his right, though 
the tenant for years himſelf may fallify a jy 4s him in 
reverſion: ſo the fame reafon holds in this caſe ; for the obligation 
of the father attaches upon the land, being aſſets in the heir's — 
On a ſcire facias grounded upon a fine to execute a fine (a), 
whereby lands were conveyed by grant and render to one and his 
heirs in tail, the tenant pleaded a warranty of the anceſtors of the 
plaintiff, and that afſers deſcended to him; the plaintiff replied that 
the aſſets that did deſcend were extended for the king's debt; and it 
was not held a good plea, becauſe the freehold and inheritance did 
deſcend, and “ they were preſent aſſets. If it be ſo in the caſe of a real 
lien ſo as to bind the land in caſe of warranty, ſurely the Tame rea- 
ſon, where the heir is charged upon account of aſſets, in an ac» 
tion of debt upon the lien of the anceſtor, The books ſay he might 
plead a leaſe for years as to the value of the aſſets, for aſſets in à real 
action is no more than aſſets are worth; ſo that if plaintiff is not 
to have it diſcharged of the term for years, the reverſion is leſs 
worth. Then if it be a good plea, the conſequence is, that an im- 
mediate extendi facias do go to appraiſe the reverſion upon inqui- 
ſition taken, and then to deliver it to the plaintiff to enter into it, 
when it falls in poſſeſſion :; As in Dyer, 246. Debt againſt an heir 
who pleaded he had nothing but a reverſion expectant upon aneſtate 
for life 3 the plaintiff joined with him and took judgment upon the 
confeſſion, and to have execution when reverſion falls in -ofſeffion 3 
ſo if this be a good plea, the fame muſt be done here. In Hern (5) 
there is a precedent of this matter. There is no miſchief to him 
in remainder, nor to the leſſee, for he will defend his poſſeſſion in 
yon by virtue of his leaſe. But we do not give any conclu- 
Ive opinion in this matter, 


*[43] 


><a 


SxconD PoINT. The dower to the wife is ill pleaded, for it is Ld. Ray. 438. 
not faid that the wife was endowed by metes and bounds, nor that 785. 1293. 1384. 


THE LORD CHANCELLOR did endow her, but that there was a 
decree in chancery, by virtue whereof ſhe was endowed ; and that 
is not to be underſtood; for THE CHANCELLOR has nothing to do 


in aligning of dower, but in caſe of lands holden of the king in 


chivalry, and the heir's being in wardſhip to the king; and in ſuch 
caſe, when ſhe came in as his wife, and prayed to be endowed, 
the king's title appearing on record, a record was neceſſary to 
find her title; and ſo an inquiſition was taken, and upon her being 
found thereby to be his wife, THE CHANCELLOR uſed to aſſign 
her dower, or to award a commiſſion for it (c). And this was the 
legal way for the wife to recover her dower of lands in the king's 
hands, by the reaſon of the wardſhip of the heir ; for as every 


(s) Bro. Abr. Aﬀets” 9. Year- (5) Hern's Pleader, 309. 
Bok 43- Edw. 3. pl. | (c) Fitz. N. B. 363. 


guardian 
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rdian might affign dower in pait, ſo the dower in chancery 
the king himſelf, in a judicial and proper manner : but fo 
— to deeree that the wife ſhould have ſuch a third pan, 
would not veſt a legal intereſt in her; the heir may do it in pur. 
ſuance to a decree; and when he does, the wite is in by virtue of 
the aſſignment of the heir, and not by virtue of any decree. The 
if the decree be not a title veſted, he has confeſſed aſſett, for he 
ſetforth only a reverſion depending upon * a freehold, and does not 
ſhew there was a freehold ; and if the afignment of dower wer: 
good, pro tanto, yet here is two thirds whereof ſhe was not en- 
wed, and that is only charged with an eſtate for years, and that 
is enough to charge him with a general judgment. / 
The cafe of Davis v. Powys (a) comes home very near to this 
caſe in every reſpect. In debt againſt an heir, if he plead any 
ea, that is not a ſufficient bar; if he ſuffer judgment to go again Wi fo 


him by bil dicit, or confeſſion, it ſhall be à general judgment; c. 


becauſe there is no way for the heir to defend himfelf, but ac 
fetting forth the truth, what aſſets he has, where they lie, and ar 
open the truth of the caſe to the plaintiff; and let him take wha W 
benefit he can of it; and if he do not do- this, there ought to be af 

vw 


⁊ general judgment againſt him, as well as upon demurrer. This 


"Wis oh 


_ authority was murmured at, but there is not a word of it but wha 


is good law (4). If the heir wilt confeſs that he has afſets by d. q| 


ſceni, in ſuch and ſuch places, beſides which he has no more, ani 


more aſſets be found, there ſhall be a general judgment (c). 


Caſe 60. 


A Arias is 
the proceſs of 
- $ie hundred- 
ecurt. 

S. C. ante. 1. 


judgment, if the plaintiff do not deſire it, for it would be ert. 


the iffue is that he has more, though he confeſs enough, yet if 


In this caſe, it is not in the power of the Court to give a ſpeci 


neous (d). If it be by conſent of the 2 they may give: 
ſpecial judgment; But how can we do fo here ? If it be upon the 
confeſton, we mult allow the plea good; that is, that it is a rever- 
on expectant upon an eſtate for life, when it appears that iti 
not fo. If he had pleaded that he had only a reverſion expettant 
upon an eftate for life, and the plaintiff had replied that the tenant 
was dead or had ſurrendered, and it is fo found by verdict, furey dy 
there muſt be a general judgment, becauſe he has pleaded a falk 
plea in bar of the plaintiff's execution; and it appearing to us, th 
that there never was ſuch an eſtate for life in being, it is of tis fa 


fame effect as if a verdict had fo found it. h. 
Let the plaintiff have a general judgment. Y 
(a) Plowden, 420. () 2. Leon. 11. 
( Sce S. C. Moor, 520. Cro. Eliz. (4) 2. Roll. Abr. 71. 

629. „ ; | ir 

ta 
Anonymous, r. 


RY Hor r, Chief Juftice. A writ of levari ſacias is not tht I 
proper procels of a hundred-court, but it is @ diſfringas; bu 
a l:vari may bz by cuſtom. . 


Anonymous 
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8 Anonymous. Caſe 61. 

ut, y HorT, Chief F»/tice. Upon bringing the bail-piece to Pot. 77. | 

ur. B Ma. CLARx, and giving him ſatisfaction that the principal £4. Raym. 156. 

of rendered himſelf before, or upon the return of the ſecond ſcire 3+ 353. 

f facian he will give you 2 diſcharge or ſuperſedeas of the ſcire 

e aciai. ; 

en *[45] 

- The Queen againff Ogden. Caſe 62. 
AN ORDER was affirmed at the quarter ſeſſions of the peace for Proceedingsup- 

Ns the county of Dor/et. on a writ of 44 

ny It was an order of two juſtices of the peace of the ſaid county, 3 

a founded upon a clauſe in the act of parliament, in the 8. Will. 3. cient highway. 


c. 15. for enlarging the common highways (a). There was an Go. 

ad — damnum ſued out, and an ad nullius damnum returned; rome nog 
and an order thereupon made for inclofing ſuch an ancient high- Yelv. 141. 
way, and ſetting out a place for another in ſuch a place; and an HA. Ray. 725. 
appeal from this order to THE SESSIONS, and there the incloſure 388.169.1770. 


was declared to be a great nuſance to the whole country. . 1004. 


Several exceptions were taken to tae order of the juſtices at the 2. Hawk. P. C. 


quarter ſeſſions. 153. 
r 1. Com. Dig. 
FixsT, That it did not appear to have been at the next quarter 400. 


ſeſions after the order made (5). 


SECONDLY, An exception was taken to the whole purport of 
the order ; that it did not appear by it, what the way to be in- 
cloſed was, or what the new way, without which there was no 
certainty what the ſubject matter of the appeal was; for this 
being a method that the ſtatute has ordained for the determination, 
and making a final end of the matter, ſurely thT thing whereof a 
final end is made, ought to appear very certain. 

It is fit to conſider the very ſtatute, what alterations are made 
by it, and what not. 


Fist, It is to be known that this clauſe does not alter at all 
the nature of the writ of ad quad damnum; but that writ is the 
fame as it was before, and to be proceeded on as if this ſtatute 
had not been made; there are not any words in the ſtatute that do 
alter the nature of the writ, nor the method of proceeding there- 
upon, though there be ſomething added. 


SECONDLY, This writ, after it is executed, is to be returned 

into the court of ehancery; and in that cafe the ſheriff having 

taken an inquiſition, makes a return thereof indilatè; fo are the 

words of the writ; ſo that now the writis returnable “ into chancery; # [ 46 ] 
and for this reaſon it is, that if the queen ſee thereby that there 

is no harm to incloſe, ſhe may grant leave to do it; and in 


— 
> 
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(a) See now the 13. Geo. 3. 6. 78. (5) See Ex parte Venner, 3. Atk. 
1. 29. 172. 2. Hawk. F. C. ch. 76. . 70. 
| order 
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Tax Quzzx order to that the inquiſition muſt find that it is ad damnum nulliny 


and there can be no foundation of incloſing without ſuch a retum. 


 TarixDLY, Without licence or to incloſe the old way 
though the inquiſition find that ſuch incloſure would redound tg 
the re 
incloſe, or if he did he would be guilty of a nuſance (a). For it 
is not the inquiſition and return that gave any authority to incloſe; 
but the licence of THE CROWN grounded thereupon ; and when 
there was ſuch an inquiſition, return, and licence, without an 
traverſe of the inquiſition, upon incloſure made, there was an 1 
teration made of the way ; and the old way ceaſed to be a way, 
and the new one ſet out became the common highway. 


It would be a ſtrange conſtruction upon that clauſe of the :- 
tute, that a man ſhould have a right to incloſe without a licence, 
to make fo great an alteration, as to make the finding of an in- 

ifition tantamount to a royal licence; for though the inquiſition 

e er perſon, yet it is in the election 
of the King or queen to let the old one ſtand or not. And there 
is nothing in this act to induce us to make ſo great a leap a 
that is. 


Suppoſe an inquiſition be taken, and returned into chancery, 
that would be — for a licence; for the words of a vrt 
are, what harm would it be to us, or to any of our ſubjects, that 
fuch a way, deſcribing it in certainty, ſhould be incloſed; and; 
new one, deſcribing in the fame manner, ſet out: but you will fy 
that the ad qued damnum is now under the conuſance of the juſtice 
of peace, and an appeal thereupon given to the ſeffions ; how cu 
it then go into chancery ? Very well, if the ſheriff, after inqui- 
fition taken, does get it enrolled as the ſtatute requires, returns it 
into chancery, as he is bound to do by the command of the writ: 
and all that the ſtatute requires is, that the inquiſition be enrolled 
at the next quarter ſeſſions; and if it be, and no appeal from it, or 
if there be an appeal, and a judgment thereupon for the inquiſ- 
tion, the traverſe is thereby taken away: and it is a good plea to 
a traverſe, that the inquiſition was enrolled, and no * appeal; at 
that an appeal was brought, aud the judgment for the inquiſition. 


It may be aſked, when the appeal is to be brought? The word 
of the te are expreſs, that it be at the next ſeſſions after the 
inquiſition found. But they ay farther, it is to be by the 
perſon grieved by the incloſure; ſo that you muſt take both the 
words together; that is, it muſt be at the next ſeſſions after the in- 
quifition taken, and the incloſure, for it cannot be ſooner ; for 
till incloſure there is no grievance, and it muſt be ſomebody az- 
grieved by the incluſure. Here is indeed an incloſure; but it u 
not an incloſure by virtue of the inquilition, according to the 44 
guad dumnum, for it is without licence, and not by the authority 


(#) See a. Hawk. P. C. ch. 76. f. 3. 
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of the act of parliament ; and therefore not ſuch as does oblige the 8 2 
ag 


party to | 
Per TOTAM CURIAM therefore the inquiſition was quaſhed. 


Oc. 


Anonymous. Caſe 63. 


BY Taz Cour and all THE CLERKs. It is irregular to ſign Judgment can- 
a judgment, without ſerving a rule to bring in a record. And not be figned 
a judgment was ſet aſide for want of it. - without a rule 
jqudg to bring in the 
record. —Tidd's Pract. 692. 
Anonymous. Caſe 64. 


Y Tus Couar. No man, though by conſent of parties, can 
B ke anorney on both ſides K | 


Anonymous. Caſe 65. 


THE COURT many times will fix the tranſitory action, Tranfitory ac- 

where the defendant has not had probability of an indiffe- on. 

rent trial. OS 
* 1. 

1253. 1418, 1. Vern. 267. 439. 1. Mod. Caſ. L. & E. 228. 316. Stra. 211. 358. 878. 1258. 1426. 


The Queen againft-Clerk. Caſe 66. 


PER CURIAM. An information tried at THE BAR is not An information 

within the late ſtatute, 5, & 6. Will. & Mary, c. 18. of giving wied at bar is 
colts againſt the proſecutor ; for that ſays, the party ſhall enter _— - amy 
into a recognizance of twenty pounds, and that the party ſhall have 5 13. 2 


a ſeire facias thereupon; but twenty pounds would be too ſmall 
colts in the caſe of a trial AT BAR. . 


Anonymous. SY Caſe 67. 
BY Hour, Chief Juſlice. If a Judge who trieda cauſe be afterwards A Judge re- 
put out, upon a motion made for a new trial, he may certify — re- 
to the Court what his opinion was when he tried the cauſe. 13 
; ia. —Ld. Ray. 1513. 
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MICHAELMAS 


. 
MICHAELMAS TERM, 


The Firſt of Queen Anne, 
IN | 


The Queen's Bench. 


Sr John Holt, Knt. Chief Juſtire. 

Sir John Powell, Kut. | 

Sir Lyttleton Powys, Kut. þ Juſtices. 
Sir Henry Gould, Kut. 

Edward Northey, Ey. Attorney General. 
Simon Harcourt, Ei. Solicitor General. * 


— — 
| 3 *(48] 
Elvis againff Mercato. eus cs. 

N A MOTION to put off a trial, the attorney made an offer An attachment 
| die Lung to bring money into court; and a rule was there- lies againſt an | 
upon made, that the other fide ſhould ſhew cauſe why the trial attorney who 


ſhould not be put off on thoſe terms. — 99 pap: 
At which day the other fide conſented. 4 2 


do the rule was drawn ex conjenſu, and the trial put off. ac 
And the money not having been brought into court, an 3 8 * 
attachment was againſt the attorney. „ 
MouxTacus objected, that though the attorney. had made . 42-36: 
ſuch a propoſal, yet he had not conſented che ſecond day. 2 
But ER Cun tau, He ſhall not aver againſt the rule, which „Ae 


ſays it was by conſent ; and we will not have our attornies trifle apo 


with us, and make a propoſal to-day and fly from it to-morrow. 423. 


vol, VII. 3 | ar NS v6 


| Michaclmas Term, 1. Queen Anne, In B. N. 


Ci (9. Read againſt Tregeagle. 
A bond and REAP gave a bond and judgment to Tregeagle, defeaſancel 
Judgment gi en upon payment of money on ſuch a day certain; and it wy 


for a juſt debt agreed by the ſame deed between the parties, that Tregeagle ſhoull 
— not be ſet —_ _ execution againſt Read before the ſixteenth. of Juh, 
entered up and On the fifteenth of June, Tregeagle ſued out a fieri facias, delivered 
executed con- it to the ſheriff before the ſixteenth of July, and got it executed 


trary to 25 on the ſixteenth of July, upon demand and non-payment. 


the parties. Baoperick moved to ſet it aſide; for that the plaintiff, by 
Poſt. 118. breaking his agreement, had * incapacitated the defendant to per. 

6: Mod. 184. form; for by the delivery of the writ to the ſheriff, the property 
131 of them was bound, fo that he could not fell any of them to rail 


no oath that any purchaſer was rred by reaſon of taki Out 
and delivering the writ z and here Read had a . 
action of covenant. N 2 


Sen $23. 1242. Hol r, Chief Fuftice, remembered the like caſe, where covenan 
was brought, and damages thereupon recovered. - 


And THEY ALL s Ab the rule was, that where a miſchicf wx 

den either fide, and a remedy on the one, and none on the other, 

they would ſuffer that to continue againſt which there wu: 
remedy. | 

HoL'T, Chief Fuftice, ſaid, that an audita querela would not bþ 

in this caſe, becauſe that would pull up all by the roots, and ard 

the whole judgment. ; $. * 


* 
* - * 
* 


Ciſe 70. 4 Anonymous. 
A K faces AFTER AWRIT OF ERROR ſued out, if a ſcire faciasbe brought 
againſt the plaintiff in error, to ſhew cauſe why there ſhoull 
: to compel not be execution on the judgment, the end of it is, to compel tie 
anaffignment of plaintiff to aſſign errors ; and execution ought not, in ſtriftnch, 
errors. to be taken out, until non prof. entered. r ages 
Le, Ray. 405. 12953. Fitag, x75. Com. 127. 221. and the caſe of Cox v. Molaley, Carth, 40. 


Caſe 71. | | Anonymous. 
The pu- A SSUMPSIT BY AN ADMINISTRATOR, for goods ſold an 
ord may be delivered by his inteſtate, and a promiſe likewiſe to hin. 
ber.. The deßendant pleaded « non afſump/it infra 2 anna to the pliin 
Poſt. 136. tiff. I be plaintiff replieda promiſe to ie inteſtate within fu 
421, 7101. * 
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And this being moved in arreſt of judgment, and appearing thus Anonymous 
upon the record of niſi privs, 5 
Px Co IAM. If the paper- boot or copy of the iſſue was rightz 

we would amend it; and made a queſtion Whether it be not within 

the ſtatute of Oxford ? | 


Anenymous. Cie 72. 


HCT. cu Fuftice. © Confeſſion is the worlt ſort ofevidence, u. 
that is, if there be no proof of a tranſaction or dealing, or, at 1. verm. 54. 
leaſt, a probability of dealing between them; as here there was, Su- 416. 1094. 

the one being a ſailor, and che other a captain of a ſhip; 
[301 


e Withers againf Harris. o 73 


HL. Gf ice. If one will take out execution within a ln che cment. if. 
year after judgment, he may continue it down after the 33 
vicecomts non miſit breve, without being put to a ſcire facias. — — — 
he ſaich he had known it adjudged on debate, that there was no en man b 
need of a ſcire facids to have execution in ejectment after the year revived by feire 
and a day ; buthe faid, he never could agree with that opinion, nor Mi before ex- 
ſee any reaſon for it ; for in all real actions, as upon fine ſur couceſſit, 2 ſhall u- 
there muſt be a ſcirt facids after the year. 0 8. C poſt. 6g. 


And ALL T Cour were of the ſame opinion. 8. 0 S. 258. 


But it was referred to THE MASTER to examine, Whether it on 3. Salle. 

was after the year or not, or whether there had been a wicecomes 319. 

non miſit breve of auy execution taken out within the year ? S. C. Hok, 77. 

And it appearingon examination to be after a year and a day, no * 2. LA. 
eſs taken out within the year, IT WAS HELD, that it could not Ray. 806. 

the proceſs in ejectment; for execution is an habere faciat poſ- 

ſeſſunem for the Term, and a fieri fatiss for damages; 


| Anonymous. Caſe 74. 


Y Tfttx CoutT. Yau cannot change your attorney without Ancracycanncr 
B leave of Court, to be obtained on motion, though he be ever ſo bdechangedwiths 
great a Cheat. | | a . out leave. 
—.— 460. 3. gon Ws. 104. 257. Stra. n 7. 621. 633-693, 1. BL Rep, 8, 


Wood againſt Sutton, Marſhal of the Court. Caſe 75. 


198 was given againſt him in debt for an eſcape; and Bail, 
he brought a writ of error, and put in ſham bail, and io on, 6. Mod. 57. 
tolies quoties, they were excepted againſt. 8 47 787 


Upon affidavit of this, a rule was made peremptorily for hs 377 


putting in good bail on ſuch a day, or elſe execution to go. 
| R 2 Anonymous, 


Michaelmas Term, 1. Queen Anne, In B. R. 


f Caſe 76. : Anonymous. 


If a defend- N The Court and THE CLERKs. When there is a ſpeciz 
ant sattorneydo AF iſſue tendered, and the other fide joins in it, the book is ſent back 
NON to the defendant's attorney, and he has four days given him, either 
t y- Pour hour af. to join in the iſſue, or to waive it and give the general one; and 
terifſue deliver- after the four days, he ought to ſend the paper back without 
ed, judgment demand of the attorney of the other fide z and if he fail in it, the 
may be ſigned, pe. may ſign judgment for want of joining in iſſue : but if the 
— attorney will take back the v2 after the four wp receives 
— : money for entering the iſſue or making up recard, he 
3 | * 
46 


3 | 

Caſe 77. Anonymous. 
11 a PLEA N ABATEMENT was over-ruled, and a rtl 
— bs 2 oufter awarded, and the general iſſue pleaded. 
over-ruled, 


reſpondeas Nr the didnt agate ſhould 
. deliver a copy of the illus; deckration, and the focotd the plea 
of the plea in in abatement, to the plaintiff's attorney, and pay for it? And the 
de dead and printed rule of the Court was read. 


paid for. Tur CovurT would conſider of it; though the conſtant prafiie 
1. Sn. 3. was agreed to be, that the defendant's attorney ſhould do it. 


Carth. 3 And ir WAS MADE A RULE, that it ſuffice for the future, after 
$- Mod. % plea in abatement over-ruled and general ifſue pleaded, for the 
_—_— a defendant's attorney to deliver a copy of the declaration and iſſue 
463- * without any copy of the plea in abatement. | | 
Nore, It is a conſtant practice for a plaintiff to ſign judgment 
by default, for want of a copy of the iſſue and paying for it, and ſo 
execute a writ of enquiry (a]. 


(e) See Combe wv. Pitt, 3. Barr. 168. to be immaterial, particularly as the de- 

where a plea in abatement and judgment fendant had accepted and paid for the 

of reſpendeas oufter were omitted in the iffue. Tidd's Practice, 464. 

plea roll, and the Court held the emiſſion ; AI 
Cafe 78. 


againſt Tempeſt. 
| Non of fait DEBT UPON A BOND. A ſpecial non «ft factum was pleaded, 
" cpecially plead- with a concluſion of et hoc paratus e verificare. I he 
1 alſo referred to a condition in the dond without any cer had of it; 
6. Med. 2 7. and there was a demurrer for both cauſes. | 


2 As to THE FIRST it was faid, that it was either way, viz. © 


1 aver or to conclude to the country. And Kb. 3. fol. 192. Hil 
con 303- 25. Car. 2. was quoted ; and the caſe of Day v. 5, in this 
court, in the year 2693. 14 20 1 


- 


- - — 


To 
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To which opinion Hor r, Chief Fuftice, inclined : as if in bar 


to 2 debt upon a bond one ſhould fay, that he delivered it as an r 
thing to be TxMPEST. 


i to be delivered over as his deed upon ſuch a 

4 S — I 

Er oft faftum, et hoc paratus e/t — — —— leave the pling to 

nd tender iſſue in the replication. | 

2 As to THE OTHER, it ſeemed a fatal exception. 

ne Wann had judgment. 

et | 

he 3 Caſe 79. 


CIRE FACIAS againſt bail who had rendered their princi Bail render the 
Þ befors a Joes, udge, but he immediately eſcaped. = 
EW” apa bas 7 7 
* „ deny lea fle the ball bg Sr t. 

ER URIAM. e cannot ve to * 58 
for without ĩt they may plead nul tiel record to the fſeire facias ; ma 5 wy 1 
RN e 8 upon the ſeire facias 3 bail- piece be — 


| *[ 524 
by e ” Caſe 80. 


Y Hor r, Chief Juſtice. ſine ie antatrig an dan b The 
B* judgment of 7 walk in Weftminfler-Hall, we —— The Count cup 


4 194 


» end our officer to take him up, i the plaint defire it, without a . | 
ie, writ of execution. þ 
ed. hee. of Dx $1; 5-7 4 4 
Anonymous. Cake Br... 


OLT, Chief »ftice. If one be arreſted aſter the return of 
—— Le OO eee 
bim (a7). 5 a bailf for ar- 


"Here complaint was made to the 98 arreſted in e 


Trinity Term, . of a writ re le in Eafter Term, and of the writ. 
e een, Mod. 36 
writ. & Mod. gb. - 
Pact bdnnainas There" is good: matter 26 plead: again an 1,2 — 
action upon the ſtatute of 23. Hen. 6. c. 10. And thoug| the 3.08 hs, 
ä ————ů— —— f 
a the true time. ee 


The fact was referred to u. MATTER dec ine to fe 
puniſh the officer for oppreſſion. 3 


(a) See Lidford e. Thomas, 6: Mod. "Rep: 29. and Planck v. Anderſon, 
9. A $- Term Rep. 37, | 


= 


: 
| 
„ 
= 
wy 
| 
i 
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Caſe 82. | | Fuller's Caſe. oh 


The marſhal cf FUELER being committed to the queen's bench for a fine to 
the quetn's the queen, and charged in execution at the ſuit of ſeveril 
— others, THE MARSHAL had a jealouſy of him, and put irons upon 
executicn for a him. > 2 

— 114 Upon which he wrote a letter to THz ATTORNEY-GENERAL, 
POR ay Py craving his help. = i Gl 7 | 
> 6h Tux Cour, on this being communicated to them, ordered the 
marſhal to keep him according to law, declaring, that if he died 
through cruel uſage, it would be murder in the K ; but owning 
alſo, that he might juſtify putting him in irons if he feared n 
eſcape, or if he were otherwiſe unruly, ** 


err 
" 


Caſe 83. The Queen againſt Buckbridge. b 


Aa indiment AN INDICTMENT was found againſt Buckbridge for that he wy 
22 2 * a common drunkard, and à common profane fwearer 2nd 
= ard” is you difturber of the peace, and a conſtant frequenter of thppling - houſes, 

general. And the indictment was quaſhed, for that the charge was too 
gs rt general and looſe. 7 

Ain. Ld. Ray. 1013, 1094. 1197. 1363. 3. Peer. Wrms. 493. 499. Fitag. 56. 182. 263. tra. ay 
$. 497. 699. $66. 993. 1246. And fee 4. Hawk. P. C. 7. edig. ch. 25. ſ. 59. and f. 74. \f 


Caſe 84. * Anonym 044562355 7 1 
EN FEME-SOLE having a warrant of attorney to enter judge 
png c\ . ment to her, married before it was entered. : 45 


revoked by her KING moved, that it i be entered, and that the j | 0 
marriage.” ſhould be to the huſhand and wife ; and he took à difference 


8. C. 1a. Med. between ſuch a warrant made by a feme-ſole, and one made to her; 


383. for a marriage in the firſt place would be a countermand of the 
S. C. 2. S. Farrant, as being to the diſadvan of the huſband. And for this 
* * he quoted à caſe in point, in Eafter Term, in the ninth year of 
nb: 248. © * William the Third (a), where leave was denied to enter a judg- 
IA. Ray: 1059: ment againſt huſband and wife, upon a warrant by the wife before 
—— oy | marriage 3 and compared it to the caſe of a grant of a teverſion by 

8 4 feme-faſe hg marries another before attornment, the grant is 
* countermanded; but if ſhe had granted it to A. and beſore atlurn- 

ment had married him, an attornment after were good (6). 
Tu Copær inclined to this opinion. Hu 


. - But upon the reading of the warrant, it appezred to be to enter 
judgment as of ſuch a Term, which was now. paſt. (c). 


(a) 1. Salk. 3 c) See 1. Mod. x. and Tidd's Pra 
reren ?. | 


Watt 


BEIT AFEERAE 


L_ ww, 


re 


Michaelmas Term, t. Queen Anne, In B. R. 
8 Watts againſt Roſewell. Ciaſe 85. 
HE csg being again moved (a), the caſe of Ward v. Concluſion of 
7 Forth (b) was quoted as an authority in point, that the con- the plea of np 
cluſion was bad; for that by the general concluſion he bad waived Hf faflun. 
the ſpecial matter of the plea : for it is a rule in pleading, that when 8. C. 2. 14. 
a man pleads ſpecial matter, and concludes generally, he thereby -C. . . 
waives the ſpecial matter. n r 
And it was agreed on both ſides, that here he might have pl 1 
general. | 2 13-4 2 98s * 479. 
On the other fide, the cafe of Manning u. Bucknal (c) was? _ 2 
quoted, which was this: Debt upon an obligation; the defendant 2. Sk. . 
pleads, it was delivered as an eſcrow, and fo gon eff fuctum, at Hoc eft 14. Ray. 337. 
paratus veriſicare; to which the plaintiff demurred ally, 817. 
becauſe it tended to the general iſſue: the Court ſaid, that tis 
is a plea which may conclude either wa, and is moſt uſual with 5 
this concluſion z though generally, when the negative plea dog 
waive all precedent, he {hall conclude to the coyntry 3 As on 07 
affumpſit infra ſex annoz, . 2 5 
But there heing no judgment in the caſe of Manning v. Bac i- 
na! (d), the plaintiff had judgment n:/f ; alſente HoLT, Chief” 
Juſtice, >. 3 4h 7.1 | et 434 9 a2 


(a) The former motiow in this cafe is (8) „ Vent. 210, S. C. 3 Nb 26. 
rot reported in this volume. — 1; was an (e) 3. Keb. 142. EE 

don of debt on bond; to which the (4) The judgment, ' as reported by 

defendant pleaded, that it was delivered Keble, was for the defendant , J Keb. 

a5 an gcroto to be his deed, upon the plan- 142+ but d judgment whatever is en- 

tiff's ſealing and delivering a general re- tered on the roll, 1. Salk. 274. . It is 

leaſe ; and that the ſaid releaſe was ne- ſaid, however, that the Court chanted the 

ver ſigned and delivered, and fo it was opinion they had given on the firſt mo« © . © «4 
ret bis deed 3 concluding with a woifica- tion, and that judgment was ultimately bs £4 
kn. The plaintiff demurred, and ſhewed given for. dhe platttfy 2, Ld, Ray, 

for cauſe, that the plea ought to have 803. wy” | 
concluded to the country. S. C. 1. Salle. 510 #9 MTILQU1 77 5 * 
2757 5er v. Tempeſt, ante, 1. n can oa 2 


Anonymous. de Bild besen gazed Cafe 86. 

PER CURIAM, If a Judge at a trial erroneouſly over -rüle 14 Ray. 62. 

a matter offered in evidence, the regular way is to tender 4 * 

«bill of erecptionã yet ify upon ſuch a matter, the party will ſuffer 166 „ 

the trial to go againſt him, it is good cauſe of a trial. Pod. 6 17 

— 4 2 OE I 

* Hyon again/t Ballard. Ca 87. 

PROCEEDINGS on $4tt-n'wD, for want of bail” above. La. Ray. 679” 

Upon a motion to ſtay proceedings, the defendant produced a : 
releaſe under the ſeal of the plaintiff; and thereupon the plaintif#.'s: 
E 4 In * . attorney,” 


— 


10 


\ 


* 
23 — 4 
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Hrow attorney, ſuſpecting it, conſented to deliver a declaration forthwith, 

* and that the — ſhould plead the releaſe, and ſo try it; 
arten. hich being done, the plaintiff was nonſuited at the trial; but 
1 afterwards, it being diſcovered to be a notorious us forgery, a motion 
— was made for a new trial. 


But Tux Covxr ſaid, they could make no rule in the caſe, the 
plaintiff being out of court upon the nonſuit. 


But fince the rule to ſtay 2 upon the bail -bond was not 
abſolute, but till the Court ſhould farther direct, that, ſaid Tur 
Cover, was ſtill before them; and therefore let the rule be, 
that they ſhew cauſe fs proceeding ä w_ 
NOA. 


Cafe 88. *. Queen Oy Abe Pariſh on Capie. in end 
8 AN ORDER r TWO DSTICES was made to remove a man 
and his two children out of the pariſh of Caple, where he 
85:2 might become chargeable, he” having not rented's tenement of un 
— pounds a-year. b 
7 


. ANDIT WAS HELD, that ſaying they © might become charge. 
$95.35: „ was noe well 3 but it hood be; that they were liked 
£ 


— 6H +, © ie become chargeable.” 


v. 
St. 393- 544+ But rr was HELD, that ſaying they had not rented a tenement 


47. 8. of ten pounds a- yeat did ſuffice. 
The order was held bad as to the children, for they are only 
removeable as perſons not. ſettled and likely to become 
on on e 
And 3 was quaſhed. as tothe children, 5 
*[55] | 
Caſe 689. The Queen againſt Sir John Bucknell. 


N 1nNDICTMENT was brought againſt Sir Bucknell for 
bat IEP 25 a certain beige, 12 3 bound to 


— rg repair e guid he was lord of the + Ls Mere. And it 
tendant oughtto being moved hither after conviction, 


repair it,hecauſe B 

& be row is, ang BRODERICK moved, that there were but three ways that a man 
rener could be liable to ſuch a charge: firſt, by his deed 3 ſecondly, by 
% p:ft war, preſcription; or, thirdly, ratione tenure ; & that this here could be 
4 ej; bone of them; and therefore the indictment was bad (a). Stile, 
infuftcjent, tor 400. Latch 106. N, 93. 
Ne een 
ratianc toxurar, or by ion. S. C. poſt. 1 4 71. C. 6. Mod. 150. 8. C. 
Hon, 8. 8. C. 2. Ld. 798· 804. Pot. 93. Stra. 180, goo. 2, Ld. Ray, 856. 1175, 1244 


gag . Spiller's Caſe, Stiles, See alſo the hare wh ron Tem, 


pymous, Lach, 206. "Fc er 93> . ”—_— a 


Horx, 


—_— XX 
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Hol r, Chief Fuftice, A man is not bound to repair a bridge Tux Oy 
becauſe hehas A e or is lord of a manor. But ie muft be og again oP 
that this is ſome charge upon the manor that can oblige the man to — F 
repair, and that only can be one of theſe two ways - Fine r, . " 125 437A 
That he held the manor by the ſervice of repairing the bridge, &c. 2 2 | 
that is, ratione tenure ; and this being a charge upon the poſſeſſion, pol. 72 . 
is like any other ſervice for which the tenant in poſſeſſion is 1. Salk. 358, 
chargeable. Every tenant in poſſeſſion, be he but tenant for years Fs 
or at will, is bound to repair; and immediately upon default of 

repair, he is inditable. The other way of charge is by preferip- Vide 6. Mod.4. 
tion, and then it muſt be the terretenant, and all thoſe whoſe eltate* 

de has did uſe and were 1 ; 8 

ſhew tenure or pre, 1 on. as to charge of repairing a 

bridge, it _— ay, that omnes nccupatares, Ac. But where 

one goes to charge the eſtate of another with anything for his own 

benefit, he muſt either ſay, that he and all thoſe whoſe eſtate, &c, 

or at leaſt omnes terry. tenentts (a). | Ar 


*T 


| And here, 7E CURIAM, the judgment was ſtayed. _ 
(] See the caſe of Rider v. Smith, 3. Term Rep. 766. "7 i247 Fe 


AY a b- * for diſcharꝑing an rentice upon — 
the ſtatute of 5. Eliz. c. 4. was q it being not ſignied an ap- 
þy them, as that ſtatute requires. dende muſt 


| a be ſigned, , 
Ld. Ray. 1198. 2410, Stra. 48. 69. 143-504-1013. 1110. 

And CHgs8HYRE ſaid, that one piece of wax could be the ſeveral Seal. 
ſcal of ſeveral people, putting their ſeals ſeverally to it. 


Denning againſt \ Cloſe. | | . Caſe 91. 


APLAINT was levied in an inferior court before the debt con- Inferior court. 
trated, and an arreſt upon a proceis upon the plaint. I Ray. 237. 
And pgs Cuatan adjudged ill. n 
Anonymous. * Cale 92. 2 
A WRT OF ENQUIRY, is ſet aſide daily for exceſſive da- Writ of enqui- 
Yeh 


mages. | 
2 Leon, $14. z. Lepn. 217. Ld. Ray. 1432. 3. Mod, Caf L. & F. 349, Stra. 425. $15. 1259. 


+ Burr. 1846. idd's Prad. 324- * 
CC 
»Lucy againſt The Biſhop of St. David's. Caſe 9g. 
HE was taken up by an excommunicats capiendo, and in the gaol Excom. cap. 
of NEwOATE; and the writ being not yet returnable, he Return. 
removed bimſelf up by habeas corpus. ©. S.C. poſt, x17, 


S. C. 1. Salk. 106, 294. S. C. 2. Id. Ray. 37. Ld. Ray. G19, 701. 2. Peer. Was. 435. 


And 


by Prer. Wms. 55 Stra. 43. 76. 265. 413. 945. 21067, 1289. 


— D + OOO — — — ——— — a. — 


Tar Brisnor 


2 
$7. Days. 


v4 
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And pra Curian, He has no day in court, until the writ of 
excommunicato capiendo be actually returned; for the command of 
the Writ was, to take and keep him; and to return the writ, how 
he had executed it ; but upon ſuch return likewiſe the party has ng 
day in court, but muſt bring himſelf in by habeas corpus. And 
before he can plead to the writ, it muſt be returned here on record, 
for the writ is to be adjudged good, or qualhed, as it is'good or bad 

ling of the writ on the record, at its 


1 plea; and the enrol! the wri 
EE PESOS 2 MVC ST Iheoury fo $0, 3ppetr Fo ahd 


oy C + ME Aalanadyt ts wi 6G iu WONT I 3 
And che Counſel of tho other ſide inſiſted on it, and obtained 
leave to examine the habeas clrpus, which recited the writ of 


excommuanicato ca piende with the writ. 
And here it was complained of, that a double writ of excommunj. 
cata cadiends was taken out with a double return, to the end if he 
were taken by one and diſcharged, he might be taken up again by 

Fn oh > Oat 09 UP oguin 
Tux Cour very much diſapproved of this practice; though it 
reed, there might be two, if there were two excommunica- 


* Was © 
tions for the ſame cauſe, 
So he was remanded, 80 


But being brought up again at the day on which the writ way 
returnable, and the writ being then returned; 
He offered a plea in parchment, which, reciting the ſeveral writs 


of exrommunicato capiendo, by which he had been taken up and de- 


tained, one upon.a fignificavit of excommunication for not payi 
coſts, upon a * him before the archbiſhop = 


his ordinary juriſdiction, / and the other upon a /ignificavit upon 


a ſentence on an appeal of the former ſentence before the dglc- 
gar”. 3 * 7 

His PLEA was, that he was made Biſpep of St. David's, and 
called to parliament by writ at ſuch à time; after that he fat in 
parliament as A PEER ; and fo concluded in abatement, becauſe a 
capias did not lie againſt a REE a. 


NorTs, He farther ſet forth in his plea, that he was brought 
up to this court by habeas corpus, and turned over to the cuſtody 


of THE MARSHAL, and then pleaded, . 


But the truth being otherwiſe, THE CourT made him ſtrike 
that part out of his plea; for the filing of an habeas corpus here did 
not make * him a priſoner to the marſhal; for the Court, notwith- 
ſtanding, may remand him to Newgate. 


AXOTHER MATTER in their plea was, it begun with a petit 
judicium de brevi pred. concluding with petit judicium, 
Ec. . | . ' | ; 


But 
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But THE CouRT held that well, the plea having begun right. 

NoTs, The queſtion intended was, If a peer ſhould be excom. Ve. 
municated, and continue fo forty days, what remedy ſhall there be Ld. Ray. 1713 
zoaioft him: 21560290 46 110 dthinattod 4 2442. 

, | re 3. Peer. Wras, 

pale of the ehurch, and the communion of the faithful. _ 

But PoWELL, Fuftice, ſaid, he knew no law but a cap. cam. 1 

But HoLT, Chief Juſtice, The queſtion is not before us, and 
therefore let us not meddle with it: and he ſaid, he did not believe 
they were in earneſt with their plea, e 

But it was excepted to the fignificavit as recited in their Sgrifcavit, 
and * the writ of excommunicato capiendo too, that 2 
condemned in colts, in guodam negotio Mcii fue rorrectian is. 

This was ſald to be ill for uncertainty ; ſor it was faid, the 5 


- = 


of excommunicato capiendo ought to recite the Segnificavrt ri ght, 
the Court might know what proceſs to award upon the ſtatute 
5. Eliz. c. 23 which, in all caſes of excommunication, orders the 
writ to de N this court, and entered on TE ROLL here, 
and then deliyered to theſheriff; and incaſe he be pot taken there- 
upon, to ĩſſue another captas z and this in all caſes except the nine 
mentioned in the ſtatute; but if it be for any of the nine mentioned 
in the ſtatute, then upon a non off inventus returned to iſſue a new 
port with proclamation and penalty. So that the Court cannot 
ere tell what procels to iſſue,” without the cauſe be certainly men- 
tioned in the /ignificavit recited in the excommuntcuts capiends, that 
is, whether it be one of the nine cauſes or not. And they cannot 
judge on the original gn1ficavet, for that is not here, but in chan- 
cery ; and chancery cannot relieve them thereupory, becauſe they 
are not to make the proceſs upon it ; but this court is. But be- 
fore the ſaid ſtatute, if the fgmificavrt bad not certzinly mentioned 
the cauſe, it was ſufficient, . .... | 


And Hour, Chief Juſtice, put the caſe of Fowler, a quaker, in 1. Salk. 253. 
this court: ſome before he was excommunicated pro ſub- 
ſtractione decimarum five alior. jurium eccleſiaſticor. which like- 
wite was Judged. uncertain ; and there, upon conſideration, * it # [ g ] 
was reſolved, that before that ſtatute of the fifth of the queen the © * 
cauſe need not be mentioned in the writ of excommunicats capiendo; 
tor there, if the fign/ficavit was not good, they applied to chancery, ; 
where the writ is returnable, and there it was quaſhed. But the 
ſtatute of 5. Elix. c. 23. has made great alterations; which ſtatute 
orders, that the writ be brought into this court, and enrolled here 
before it was delivered to the ſheriff ; ſo the power that was in 
chancery before the ſtatute is now taken from it, and given to this 
court; for if the writ be returned nen ef? inventus, the alias capias 
ſhall go out of this court. If it be one of the nine gauſcs, ſays the 
itatute, 


—— — 
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Sr. David's. 
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ſtatute, there, upon return of on eff inventus, there muſt be pro. 
ceſs, with proclamation and penalty; ſo there muſt be an — 
capiat, if it be not one of the nine cauſes ; and if it be, there muſt 
bean alias proceſs, with farther proclamation and : and this 
muſt now be the right way by neceſſary conſequence of law; for if 
the ſignificavit be in chancery, and bad, there can be no remedy 
there, for the writ is here, and the proceſs is to be made here ; 


and they cannot ſuperſede a writ returnable here, eſpecially after 


the Court here is poſſeſſed of it. Then if the writ be there, how 
can we give remedy according to the ſtatute, if we do not know 
what the cauſe of excommunication is ? And how can we know 
that otherwiſe but by the writ reciting the fignificauit ? for we 
cannot know by the writ in chancery, which we have not; and it 


 ought-to appear to us to be a cauſe of ecclefiaſtical cognizance, as 


It ought to be: and be quoted Trallep's Caſe (a). In the caſe of 
— 
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| (3), the writ was quaſhed, and he diſcharged ; but that 
cannot be done till the writ be returned, for it cannot be done on 
oe OT Ig ee ſuing of it out. And the 
caſe of King v. Hill (c) was, in quodam negetio concernen. eru- 
ditienem froe infiruttionem liberarum, and it was quaſhed for un- 
And whereas in this caſe, Pow ELL, Juftice, objected the caſe in 
Cre. Car. 196. 3 for there the writ only faid, for non - payment of 
colts, and held well enough; ; $ 250008 2H | 

_ HotT, Chief Fuftice, ſaid, that he bad, upon the debate 
conſideration of ag caſes, viewed many precedents ; ſome 
immediately after the ſtatute was made, and all of them mention- 
ing the cauſe in inty : and beſides, the reaſon: of the thing 
e for to what purpoſe ſhould the ſtatute 
enable us to illue proceſs, and to vary our proceſs according to the 
nature of the offence, *.if we have no means to know the offence? 
And he faid, the writ in THE REGISTER was quite altered by the 
ſtatute, and the writ is only pro contumacid. 


And he faid further, We are not to iſſue proceſs here as in- 
ſtruments or conduit-pipes, . but judicially as Judges: and it 
will not be an objection to, ſay, that we may a procels at 
all hazards, and let the party grieved come after and plead to it; 
for we ſhall never grant an ill writ, that the party may avoid it in 

And as to the plea of peerage, he ſaid it was a fooliſh one; and 


the writ and his fitting in parliament ſignified nothing ; for he 


was a peer by being created biſhop, and the writ and his fitting in 
the houſe added nothing to it. | 
And day being given to the queen's Counſel until Thurſdoy 
following to anſwer the pleas, and object; | | 
(=) 8. Co, 68. Cro. Jac. 212. (0) Trinity Term 12. Nl 3. 1. Salk 


2. Bulſt. 139. 5 12. Mod. 517. 
- (6) 2. Salk. 253. oo 


The 
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The Biſhop's Counſel moved to have him bailed, and quoted beer 
Latch, 174. 204: Me. 406. Cra. Car. 501. where one was , 
bailed after plea pleaded. * LS Tas Branos 

But THE Cour refuſed to bail him. dr. David's, 


PowELL, ice, faid, it would be of ill conſequence to bail 
him; or if theythould judge the writ good, then they would bail a 
man not bailable by law ; and he was remanded to gaol. 


Tux BrsHoP being brought up again, he inſiſted on his plea ; 
not waiving, however, his exception to the writ. 9s 

BRODERICK moved, that he ought not to be admitted to plead; Vide infra. 
by which, perhaps, the 9 be finally determined in his 
favour, without a ſcire facias to Mr. Lucy the promoter, who had 
been at the charge of the 8 and by confequence con- 
cerned in point of coſts, excommunication being for non- 
payment of them. 

To wHICK it was anſwered, that though the writ nor the ſta- 
tute of the queen did require the ſheriff to bring him into court 
upon the return of the writ, yet the writ was returnable; and he 
coming in upon 2 habeas corpus, and ing to the writ at the day 
of the return of it, the Court could not deny his plea ; and that he 
was not bound to bring a ſcrre facias. 

To which THE Court inclined ; but if he had come in after 
the return of the writ, and deſired to plead for his diſcharge, there, 
perhaps, a ſcire facias would be neceſſary. 

AND NOTE, Here he had oyer of the writ returned before he put 
in his plea, which was judged neceſſary. 

Norte LIKEW1sE, There were two other writs out, and the 
ſheriff returned upon the habeas corpus, that he had him in cuſtody 
upon both of them ; but the two — returnable, 
one of them being returnable the laſt day of the Term.  » 


And PER Cox IAM, His plea could not go to them, they AI 60 ] 
being not in court till they were returned; for the enrollment of . © 
them is only before they are delivered out, to inform the Court, H Cie. 
that there are ſuch writs out; upon which, if there be a 
return of non eff inventus, they may award a new proceſs, or if it be 
ill, when it comes back, to receive plea or exception to it, and ſo 
quaſh it, and ſet the party at liberty ; but ſtill they are not the 
writs of this court, ſo as this Court can ſuperſede them: and the 
chancery neither cannot ſuperſede them, which was obſerved to be 
very inconvenient ; for here would be a writ erroneouſly ĩſſued out, Noto. 
and it ſhould be out of the power of any court of England to 
ſuperſede it. | ö 
THE PLEA being received, and going rally to the writ, 
it was again queſtioned, whether at ſhould not 4 ſeire facias 25" 
to the promoter ? | | ob 
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ter And that there ſhould, was quoted r Codringten v. 
1 Roman (a). And be compared it to pleading a par: 
I 9 muſt be a /cire facias. 3 2 


oF 
Sr. Dave's. Hour, Chief Fuſtice, ſaid, that in caſe-of pardon by parliament, 
Ls: Ray. 709. though it — ha how's — yet the Court is not 
bound to take notice of it if it be not pleaded, if the very act does 
not expreſs}y command them to do it. Parr Ba 
Tux Cover faid, that the conſideration of a- promoter in this 
caſe, in regard to his coſts, would be different from a caſe where 
one ſues for tithes, or for defamation, or the like ; for there the 
whole ſuit is the plaintiff's : but here the ſuit was the queen's; and 
Lucy only promoter. | ) 

Per Cuxiam. One may have a day given him upon a habeas 
eorpus for the queen, becauſe ſhe is always * in court. And 
ifa man outlawed be taken upon a capias utlagatum, and brought in 
cuſtody into court upon the return of it, that is 4 ſufficient day for 
the defendant to plead againſt the king? and yet there he cannot 

| | plead to have pardon allowed without a ſcire facias againſt the party 
| to the original ſuit, which ſcire factas is to be taken out, and 
| grounded upon the letters patents of pardon ſuggeſted; but the 
preſent caſe is not like that, for here the promoter is not ſuch a 
| | perſon as ought to have a day in court, before the plea on the 
: excom. capiendo be determined. 


| And beczuſe they inſiſted upon the plea here, the king's Coun- 
fel had time ad reſpondend. to their plea. 


NoTe, It was not ad replacitandum. 


And here * again they prayed he might be bailed ; and for 
authorities were quoted, 1. Cre. 30). 352. 558. 1. Bul. 122. 
Latch, 174. | ws 

HozT, Chief Juſtice. It has been done, but it is matter dif- 
eretionary in the Court whether they will do it or not; and way 
ſhall they do it upon ſuch a plea as this, which is mere fact ? 


And though PowELt, Juſtice, ſaid, by the ſtatute of M eſtmin · 
Fi wan. magna 
Tet ir was AGREED, that act did not abſolutely bind the 
Ae that they had a diſcretionary power; and it was done 
not ago in the caſe en (b), who was excommunicated 
fot teaching idee l P | 
HoLT, Chief Fuſtice. If a man be taken in execution, and he 
bring an audita guerela, upon producing a deed of releaſe, and 
made thereof, we do bail him, though that be matter of fat: 
ut here it is notoriouſly known, that the Docter is deprived, and 
ſome of the Judges of this court have been of the Delegates when 
| the ſentence was confirmed; and though, judicially, we cannot 


| 0 Cro. Car, 138. S. C. 1. Jones, 227. (5) 1. Ld. Ray. 603. S 
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take notice of that - ſentence, it not judicially before Lee 
us, yet we can rake fuch notice of i s to gu our diſcretion by again 
it. 


And it was ſaid by THE Cour, that one had never been bailed ST. Davis's 
in this caſe but upon ſuch exception taken as the Court plainly aw _ 

was not maintainable ; but according to your plea, a biſhop cannot 

be excommunicated, fo as to be arch more puniſhable than in * 
the primitive times, beſore the Chu had: any help of the ax 


power. 
And he was commited again to NewGATE, there being.tws 
ether writs on which he was taken yet unreturned, 


Ma. ATTORNEY-GENERAL after this, and before the day of 
return of the other writs, came and informed the Court, that 
the Doctor had ſerved a rule on S SAMUEL * Clerk yl 


Crown, to reply to his plea by ſuch a day. 


And at the day, he took out a perem rule to plead, and 
ſerved it on Mx . 29 . 


And becauſe THE CourT was acquainted by Ma. 3 5 
that the queen was concerned in point of intereſt, there being an 
information of intruſion ee in r for the 
temporalities; 8 

And Tat Court Ga tha the firſt rule ought to be on 
. THE ATTORNEY-GENERAL ; and for that there never is a 
r rule in the firſt inſtance, the rule on Mz. Ar rox xxI 
was ict 


Ir 6 2 1＋ 6 ] 
riot, miſdemeanor, &c. the rule ought to be on S SAMUEL [ 62 
AsTRY : but here the queen being concerned in point of intereſt, Note. 


it ought to be on Ma. ATTORNEY-GENERAL (a). 


(a) The Court quaſhed the writ of of the plea, S. C. 2. Ld. Ray, 818 
grcommuricato capiendo, and diſcharged the S. C. poi. 117. 
ef fcadant, and refuſed to take any notice 


Fiſh againſt Horner. Caſe 94. 


TT WAS AGREED, thar if a plaintiff accept of an aſſignment of Pail to the me- 
the bail - bond, and the defendant put in the ſame bail that were i cannot be 
put in to the ſheriff at the return of the writ, the plaintiff cannot — own 2 
except againſt them; but it is CONS where he has not op, Poſt. oF 
ahg 1. Salk. g 
ö . 4 RON Tidd's P 135. 153 
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Caſe 95. e 3 Anonymous. 8. 
Rebe bes on NME RT was brought upon a judgment in the court of common 
judgment pend- . 4 pleas pending a writ of error, and the writ of error pleaded in 
| | 1 


Arte, 14. To maintain the plea, the caſe of Cremer v. Wickett (a) 

Poſt. 140%. in this court, was cited. + ay 
x. Mod. 79. But b PowBLL, Fuſtice, It has been often attempted, but 
yg 9 ene een 

Ray. 47. | JUDGES upon conſideration had : but he faid, the Court would 
405-1179. 1295. difcountenance ſuch proceedings; and therefore would not hold 


1186. | 
(e 1. 1d. Raym. 509. 12. Mod. 68. Sims v, Tims, 1. Show. 98. and 
35%.—And ſee Daſhwood's Cafe, 5, Mod. Dighton v. Glanvil, 4. Mod. | 


Caſe 96. | Anonymous. | ; 

Time to pleadin Ufo DEBATE about the time in which one might plead in 
abatement. abatement, Mx. CLA KR, the Secondary, ſaid, that it had been 
2. Salk. 517. ſettled here, TEES be — — laſt day of 2 
Comb. 19. 251. Term, the defendant ve four days in a ſubſequent Term 
3 to plead in abatement ; and if — de delivered the laſt 
1 a Term as of a precedent Term, the party ſhall have 

four days after the actual delivery of the declaration to plead in 


But PowerLr, Fuftice, ſaid, that one could not plead as of a 
precedent Term without imparlance (a). 
- Mx. CAREER anſwered, that he might enter it upon Tae 
 POST-ROEL without any impariance, and then the plea is of that 
Term of which the declaration is. | . 
AxD xorr, The declaration muft be as of that Term in 
which bail is filed; and the defendant in another Term is not 
bound to accept a declaration as of a Ferm precedent. 


And Ms. Care faid, that though by conſent the defendant 
does accept a declaration the laſt day of Trinity Term as of Hilary 
Tar, paete ell hae eee Oe Term to plead in 

nt. | 


*[ 64] mM | (e Se Tidd's rde, 240, 243. 


Caſe 97. 2 Anonymous. 

A fein- TYRADFORD, a quaker- woman, being charged, on oath, with 

dicted for a miſ- boring publiſhed a book called THE DuTca CArEcHIsM, 

— — was bound to appear at THE 88 and obliged to give 
ith her ball. four perſons bail in two hundred pounds each; but being 4 feme 

— 10, covert, the was not bound herſelf, / 


Stra. 1120. 1122. 


Memorandum. 


"be MF < 


» ©  o& &Z 


Z0OD ta 
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| Memorandum. | Caſe 98. 
T is a ſtanding rule of court, that in a country cauſe after an Stayproceedings 
aſſize, or in a town cauſe after two Terms, 11 Court never -bonds. 
ſtop proceedings upon a bail- bond upon filing common bail (a). 
(a) In what caſes the Court will ſtay proceedings on bail bonds, fre Tidd's 
Pract. 156. : 


The Queen againſt Lilly. Caſe 99. 
PNDICTMENT FOR ASSAULT AND BATTERY, and taking un indiQment 
out of the cuſtody of A. and B. ſeveral goods mentioned in the — na, ; 
indictment, guæ quidem bona one J. G. ſerjeant at mace to A. and ſherifre officer 
B. then ſheriffs of London, virtute ejuſdem tuarranti, to them duly muftlay the pro- 


made in that behalf, then had taken in debitd juris forms, by reaſon P<fty in ſome 


whereof they had the goods in cuſtody, _ —— 
THE FIRST EXCEPTION was, Becauſe it is not laid that the pro- and execution 
perty of the goods was in agybody. — 
Tux SECOND EXCEPTION Was, Becauſe it is not ſaid that there $. Mod. 165. 
was any judgment or execution thereupon, 448. 
And for theſe exceptions it was quaſhed. 5 3 1032. 


Lord Wharton againſt Sir John Robinſon, Kat. Caſe 100. 


ATRIAL AT BAR concerning boundaries of lands. The par- The parſoncan- 
ſon of the one pariſh, the land lying in two pariſhes, was not give evi. 
refuſed, becauſe he might enlarge his own pariſh, and by conſe- dance ona queſ- 
quence the tithes. : | Rn - 
But one who about ſeven years before had taken the profits bis pariſh. 
under the title of one of the parties, was received 'a witneſs, Ld. Ray. 1008. 
becauſe now he might plead the ſtatute of Limitation. 1166. 1353. 


I. Vern. 20. 159. 230. 254- 369. 2. Vern. 317. 375 472 637. 699. Prec. Chan. 234 Fire. 80. 


Anonymous. | Caſe 101. 


PER Hor r, Chief Juſtice. If 4. be bound in @ bond to B. On .. 
as Pw 1 pounds when B. puts in his anſwer in tional promiſe, 
chancery, there B. to bring action, ought to give A. notice of his nouee of per- 
having put in his — 3g 1 | b formance muſt 


| ;  Id.-Ray. 750. 1157. 

; , ; * [ 6 8 , 

* Thomkins againſt Hill. Caſe 102, 
JT was AGREED by the Curt, that if any Judge of miſt prixs if evidence be 
allow or over-rule evidence which he ought not to do, upon proper ad- 
application to the Court they will grant a new trial; for all writs 2. de Cut 
2 are under the controul of the court out of. which they l grant a new 

ue. . | wink 


: 3. C. Holt, 704. Ante, 53. Poſt. 137, 6. Mod. 242. Tidd's Prack 606. 
Vor. VII. EE F a Withers . 
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Caſe 103. Withers againff Harris. 


If judgment be FUDGMENT was given in ejedZment upon terms, that there 
recovered in ©- ſhould not be execution until ſuch a time, which was a year and 
Lament. and à half after. 


7 The ſole queſtion was, Whether this judgment could be exe- 
wards, = fire cuted without a ſcire facias ? 
3 Mouxr aug. It cannot; for in all cafes both of real and 
ment before the Perſonal actions, if the plaintiff take not execution within the year 
"  bhubere facies ge,. and day, the plaintiff is put to have his ſcire facias. A year anda 
Hees can be day is the time limited by law for many purpoſes for proſecuting 
iſſued. his nght z as to bring an appeal, to make claim on à fine by com- 
. mon law; and at common law, in a real action after judgment, if 
S. C. r. Silk. the party did not ſue execution within a year, he was put to a ſcire 
| — + Sa. Jacias. In a perſonal action, he was put to a new action upon the 
N 8 judgment until the ſtatute of I eſtminſter the Serond gave a ſcire 
S. C. 3. Salk. facias. And the reaſon was, becauſe in that time ſeveral things 
319. might happen which would be a bar of execution, if the 
S. C. Halt, 77. defendant had opportunity to plead them, which opportunity is 
m_ now allowed by the ſcire facras, but nothing is pleadable to a writ 
Ray. 806. Of execution (a). The reaſon why a fcire facias lay at common 
S C. 3. Dans. law was, for that in a real action one could have no other advan- 
Abr. 33”. tage of his judgment; but in a perfonal action, where an action 
Ante, 5-7-29- would lie on the judgment, no ſcire facias lay in that caſe : and he 
3 or. aid, that no reaſonable diverſity could be made between the caſe 
Comb. 250. Of habere r and this proceſs in this reſpect; for if a 
Skin 427. defendant in ejectment had any matter pleadable in bar of execu- 
6. Mod. 14- tion in one Caſe, why ſhould it not be ſo in the other ? And befaid, 
T4#s Prag. there was but one caſe that he could find that afforded the leaſt. 
| ee. by ſuch diſtinction; and — is, the gn of 2 
8 icars (b) : it was a judgment in ejectment in the common p 
65] and record brou 2 within the year * and day, 
fays the Book ; but the Court took it to be after the year; the 
plaintiff in error died, and the plaintiff in ejectment took out exe- 
cution without a ſcire facias, and a ſuperſedeas was prayed ; and the 
Court ſaid, that though after the year there ought to be a | is 
factas to have execution of the camage, yet thereneeds none to have 
poſſeſſion of the land; and the Book takes notice, that it was ſaid 
at the bar, that the like judgment had been before given in another 
cauſe; but this was a cauſe where the defendant himfelf had drought 
a writ of error, and after, within a year, he died; ſo that it was not 
the fault of the plaintiff that execution was not ſued ſooner. And 
upon writ of error brought, if the plaintiff in error diſcontinue his 
writ, or it abates, or judgment be affirmed, though in the mean time 
above a year paſs, yet the plaintiff in ejectment ſhall not there be 
put to a ſcire facias; but where the plaintiff himſelf delays for a 


As) Co. Lit. 91. a. 290. b. (5) 3+ Sid. 35. 2. Keb. 370. | 
eu, 
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tear. he ſhall be put to a ſcire facias (a). In Gernon's Caſe, Wirnzae 
4 debt upon an 2— in — fo plaintiff declared on a jade? 2 
ment had by him againſt A. in the month of Fun- before, and that 
he had proceeded againſt him until he had outlawed him, the de- 
fendant brought a writ of error, and the judgment was affirmed in 
the king's bench, and within the year the defendant A. was taken 
by a capias utlagatum, and the ſheriff ſuffered him to eſcape ; and 
judged that the action did lie, and that he was in execution at the 
ſuit of the plaintiff immediately upon his being taken upon the 
capias utlagatum without any prayer, becauſe there were no laches 
in him ; but if there had been laches in the plaintiff, there he had 
not been in execution without a particular prayer made by him to 
have him fo in execution, as in caſe of ju'+nent in debt: where 
there is a fine likewiſe for the king, ifthe detendant be taken upon 
a capiax pro fine after the year, he ſhall not be in execution for the 
plaintiff without a prayer for that purpoſe, becauſe he had paſſed his 
time of a year and a day without taking out execution; but if he 
had been ſo taken within the year, he would be in execution at his 
ſuit preſently: and the reaſon of theſe caſes governs the caſe before 
quoted out of Siderfin ; for the writ of error being by the defend- 
ant, which ſuſpended the execution until after the year and day, 
the plaintiff (hall not thereby be put to his ſcire facias, there being 
no laches in him; and he quoted Cre, El. 416. 1. Ro. Ab. 899. 


Cre. Jac. 364. 15. Hen. 7. 5. [0667] 
* PEERE WILLIAMS contra. Arg iment for 


Finsr, He agreed, that if the plaintiff would recoremhis l- 
mages, he ought to bring a ſcire facias before execution of the da- 
mage after the year; for the day, he faid, was not material, for the : 
damages are merely perſonal; and therefore, no execution can be 
of them in this caſe without a ſcire facias, as well as in judgment in 
debt. i; 


SECONDLY, He held, that the plaintiff might go by way of ſcire 
facias if he pleaſe 3 but contended, that it was not nec to do 

ſo. He faid, the queſtion in the caſe in Siderſin, before quoted, 
was, Whether a ſcire facias did lie? but it was allowed to be well 
without it (5). And he faid, an habere facias poſſeſſionem lay at 
common law after the year without a ſcire faczas ; for in all caſes 
where a man's writ was determined by a jud t, though he had 
rw a year and a day before execution, yet he had ſome benefit of 

$ 
vp 


ment ; and therefore, if it were in debt, he had his action 
judgment, being matter of higher nature than his firſt 
rauſe of action; if the action were real, he had a — 1-69 But 
in this caſe of ejectment, if after the year he could not have an 
babere facias poſſeſſionem, he was without remedy ; for it being a 5 
perſonal action, a ſcire facias did not lie before the ſtatute, and he 
could not have a new action upon his judgment; ſo he had no man- 
ner of adyantage of his judgment if he bad paſled the year and day; 
* I p 
Se. Eliz, 706. 5. Co. 88. _ (4) Ses Cole's Caſe, 2. Keb. 
* * * F 2 * which a 


Wirurz: 


1 
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in the court above under the et alia would becontrarF to that rule. 
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which was very abſurd. And the reaſon of a ſeire facias in a real 
action at the common law was, for that the party might have a 
releaſe or other matter to plead ; and it was thought hard in ſuch 
caſe to ſuffer execution to be without an opportunity of pleading, 
becauſe thereby the freehold is not only diveſted, but the party put 
to an action of an higher nature, which ſometimes the nature of his 
caſe does not allow of, But that reaſon holds not in ejectment, 
for the worſt that can be is, to bring a new ejectment, which is 
determined within the 0 at moſt. He ſaid, it was a com- 
mon courſe of mortgages, for the more ſpeedy getting poſſeſſion, 
to give judgment in ejectment; yet if, after the year, he ſhould 
be put to his ſcire factas upon ſuch judgment, it could be of no 
great uſe to him. Ad he ſaid, that after judgment one might 
enter and execute his own judgment; and that the aſſiſtance of 
the ſheriff was only to keep the peace. 2. Sid. 156. 1. Ro. Rep, 
313. Ney, 71. Palm. 363. 

* HoLT, Chief Juſtice. As to the taking of judgment in eject- 
ment by a mortgagee, it is a thing not to be much eacouraged, 
and I never knew anybody uſe yy one; and what difference 
can there be between this and a real action? for guoad the term 
and poſſeſſion, it is real. At common law, if one had a term of 
twenty years to come, and were turned out, his remedy was ejec- 
ment. As affize or writ of right was for a diſſeiſin of the fee · ſimple 
or freehold, ſo ge&ment was his remedy when ouſted of his term, 
and a recovery in ejectment bound the term and right of it; for if 
there were a recovery by A. againſt B. it bound him, and he could 
not fallify it, but the recovery made him a good title; and fo in 
ejectment, a recovery made a good title; and neither the 
againſt whom it was had, nor his heirs, could falſify it. Now if 
the recovery were in a real action, you cannot ſue execution until 
after the year without a ſcire facias. And why not fo in an eject- 
ment? For if you have a judgment, and you let it lie ſtill a year 
and a day, and it be not hindered by a writ of error (for in ſucn 
caſe, if the plaintiff be nonſuitcd, or the writ abate, or judgment 
be affirmed, he may have execution without a ſcire facias), you 
ſhall not execute it after the year without a ſcire facias. Andas 
to the ſtatute of /Yeſtminſter the Second, he ſaid, he was not ſatisfied 
with Cote's inference from it, that no ſcire facias did lie upon a 
judgment in a perſonal action; for that dozs not ſeem tohave been 
ſo; for the ſtatute begins with its enumerations where it gives a 
fſeire facias, Firſt, Of records before ſuch as had power to take 
fuch records as recognizances, and then fines executory, five 
contrattus, five conventiones, five obligationes, five ſervitia aut 
confuetudines recognita, five alia guæcungue irrotulata, &c. Vide 
1. & 2. Co. and many other books. By Cotes own rule, where 
one begins a graduate enumeration of particulars, and concludes 
with theſe general words, et alia, the general words ſhall-compre- 
hend nothing but what is of an inferior natur do the firſt, degree or 
particular of his enumeration ; and here to bethg in a judgment had 


But 


Michaelmas Term, 1. Queen Anne, In B. R. 


t without doubt it lay at common law in real actions ; and why Warnrag 
ould the law differ in the caſe of ejectment from any other caſe ? * i 
I can find no reaſon for it. The party has delayed himſelf by not . 
ſuing execution in time; and the right of a term is as much bound | 
by a judgment in ejectment as the right of land is in a judgment in 
a real action concerning the freehold or inheritance, and none 68 ] 
can falſify ſuch recovery, or recovery in a real action, but the iſſue in 
tail by the ſtatute De Denis; and that only indirectly, as by ſaying 
that it was by default, if the truth be ſo; but he cannot directly 
falſify it in the point tried ; as that there was a faint titie and no 
evidence; but a ſtranger to a recovery in a real action may falſify, 
and ſo he may in ejectment : and I ſee no inconvenience to put 
them to a ſcire facias, and I do believe it is not uſual ; for either 
the party takes execution preſently within the year, or he is delayed 
dy writ of error; if the latter, he may have execution after the year, Ante, 3. 
or he has ſued execution within the year, and continued it by a 
vicecemes non miſit breve. If there be two plaintiffs in a perſonal Ante, 39. 
action, and one of them dies, that ſhall ___ the other to a ſcire 222 9 
facias, or if one of the defendants die ; therefore likewiſe a ſcire 766. $49. 55 
facias is not neceſſary, becauſe the ſame party ſtill remains on | 
record; and this has been lately adjudged upon ſolemn debate % 
here (a). I doubt whether, if there be a real action, and judgment | 
thereupon, and the tenant dies within the year, whether there can be 
execution there without a ſcire facies, thaugh it be within the 
year : and I do not know any authority in point of it : in perſonal 
action he ſhall not, becauſe execution is had againſt the party de- 
fendant, and you ſay in the writ fieri facias de banis et catallis of the 
defendant, which cannot be after his death; or capias his body, 
which cannot alſo be after his death. An clegit is de terris tene- = 
mentis bonis et catallis of the defendant : but in real action you ſay 
nothing but habere facias ſeiſinam; therefore it ſeems to me, that 
execution may be there had within the year, though tenant die, 
without a ſcire facias ; and therefore you ſee Shelly's Caſe, where the 
tenant died in the morning the common recovery was had'; but that 
caſe does not come up to my purpoſe, becauſe there the writ of 
execution might be te/ted of that day. If in perſonal action exe- 
cution be ſued out, the death of the defendant ſhall not bar the 
execution of it; but if it were not out, there muſt be a ſcire 
facias. But if demandant die within the year and day, there muſt 
be a borne they are other parties who ſue the execu- 
tion ; whether in ejectment after death of defendant within a 
R you can ſue execution without a ſcire facias? is the queſtion. 
ut it ſeems you may; becauſe in the writ of habere facias poſſeſ 
fionem you do not ſay againſt whom the execution is to be had, but 
it is only to & have the poſſeſſion; but after a year and day there , 60 
ought to be a ſcire facias, not only againſt the —— but alſo [ 69] 
againſt the terre-tenants. | | a7 


(«) See Moor, 367. Carth. 112. 193. 330. 1. Show. 402. and Tidd's Practice, 


1 Ld, Ray. 244. 1. Salk, 319. f. Mod. 723. 
8 Power, N 
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ne PowELL, Fuſlice, agreed, that there ought to be a ſcire faciay, 
and that there was no difference between this and other caſes ; - 
Hann. but as to Cotes opinion upon the ſtatute of Is the Second, 
that before the ſtatute it did not lie in perſonal actions, he faid, the 
law had been ſo taken ever fince : and he ſaid, the judgment in 
ejectment is not of the poſſeſſion, but of the term; and it was the 
higheſt writ a leſſee for years could have; and in a writ of annuity 
there muſt be a ſcire ſucias after the year at common law; but he 
that if a writ of error be brought and ſuperſeded, or the 
aintiff be nonſuited, or it abate and judgment be affirmed, there, 
after the year, a plaintiff ſhall not be put to a fire facias to have 
execution. And he ſaid, that in the common pleas they never 
took poſſeſſion upon a judgment in ejectment without a ſcire faciar 
after the year: and he ſaid, where one took judgment in ejectment 
for ſecurity of his mortgage, he may ſecure his execution after 
the year, by taking execution out within the year, and entering 
vicecomes non mijit breve : and this he (aid was my Lady Allibon's 
Caſe (a). * i 

Of this opinion were the other two Judges. 

Nute, f. 7. 30. Horr, Chief Fuſtice, declared, that he ſubmitted to Cal's 
opinion, though he ſaw no reaſon for it. And he faid, that a writ 
of error did not ſuperſede the poſſeſſion, or hinder the party of his 
entry, if it were lawful before ; it does indeed lie upon the hands of 
the Court, that they cannot award execution; but the may 
enter if he will; and that has been lately reſolved in the caſe of 


Badger v. Llyd(b). 
The execution was ſet aſide as irregular, and reſtitution 
: granted (c. # : 
(«) (). Sec S. C. poſt. 177. 


(5) Holt, 199. — And ſee Taylor . 
Cole, 3. Term Rep. 293 


Caſe 104. Newſon againſi Bawldry. 


The Court will DECLARATION IN PROHIRTTIo for libelling in the ſpiri- 
direft 2 plea to tual court for the payment of a pariſh-rate, made at an 
2 declaration in aſſembly of twenty pariſhioners, fifteen whereof were againſt the 
— rate, and five only for it; and that the money was expended in 
— repairing THE CHANCEL and railing it, and raiſing the floor ſome 
tion to be tried ſteps higher. | 


2 1 It was pleaded, that THE COMMUNION-TABLE was, 40 

70 ] entique, placed in THE CHAKXCEL, and that there were ancient 

& Tails about it which were out of repair ; that at a meeting of 2 

Rem. 259. majority of the pariſhioners the rate was made to replace THE 

8 COMMUNION-TABLE in THE * CHANCEL, and to repair the ſaid 

3 2 rails: ehe plea alſo contained ſome other things which were thought 
2. Pr Wms. 125. decent to be done at that aſſembly. 1 
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But the matter being ill pleaded, they were directed to amend Neweow 
their plea, in order to bring the following points in judgment ; — 2 
Fixsr, Whether if the communion-table were not in the The majority of 
chance before, or if there were no ſteps up to it, and the pa- pariſhioners at a 
riſhioners on a meeting do not find that ſo decent, the majority o 
them can make a rate to oblige all for altering the place of the in moving the 
communion- table, or carrying it into the chancel, or for raiſing it communion-eoble, 


higher ? | x. Salk. 164. 
And Taz Cour inclined they could; for as to the degrees of i As 
order and decency there is no rule, but as the pariſhi ers agree (O. 2.), 


among themſelves ; and though they are compellable to put things 
in decent order, yet there is no rule for the degrees of decency but 
the judgment of the majority, 
SECONDLY, Whether a majority of pariſhioners may make a Quere, Whether 
rate to bind the reſt for repairing or adorning THE CHANCEL ? — v 
ir and 
chancel 


can 
For that is the ſpecial freehold of the parſon. —_ 
CHESSHYRE here quoted the caſe of Reſe u. Hawkins in this e of 
439, 
16s, 


court Ca), where a libel was for a pariſh-rate to repair a church 

and chancel, and a prohibition granted for two reaſons ; one, be- * Inſt. 
cauſe the chancel ought to be repaired by the parſon 3 the other, zie 
for that it was ſuggeſted the rate was not made by a majority; yet Hob. 66. 
becauſe they had not gone to try that point below, THE CoURT z. Mod. 264. 
ſaid it was no cauſe. 3. Burr, 268g, 


u.; 


Fenwick again Gravenor. Caſe 105. 


9 23 T 
ejectments to the tenants, denying the marriage, defendant 
prayed to be made defendant. — 


pretend 
It was oppoſed by the plaintiff's Counſel, for that if ſhe ſhould 2d buſbqnd is 
have judgment he would loſe his coſts, fince be could have none e adn 
inſt his wife. b ” _ | 
Hour, Chief Juſtice. It is due of right to the tenant in pf 156. 
fon and landlord to be made — . —— — 
in poſſeſſion might combine with the of t nti 2 
the — en rent (a) ; and to deny ed Tru thatright would be 6% © 
upon the preſuinption of her marriage, which would be directly to 8. c. Holt, 26 
determine the point in queſtion; and there is no inconvenience of Poſt. 121. 1 * 
the other ſide; for the plaintiff, if he * has judgment, may have k. 6. 
colts againſt the tenants in poſſeſſiun. *[ 71] 


(a) And ſee 11. Geo. a. c. 19. . 12. 3. Burr. 1301. and Runnington's EjeQments, 


ed ed. 268, 
F 4 Shortridge 
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Caſe 106. Shortridge againſt Lamplough. 
Entered in C. B Michaelmas Term, 10. Will. 3. Rell 659. | 5 
In B. R. Trinity Term, 12. Will. 3. Roll 454. 


If a reverſioner ENRon OF A JUDGMENT in the common pleas, in an aQticn 


bargain and fell of covenant upon a deed of the leſſer, brought by the aſſignet 
the lands leaſed, ↄf the 


pre or abenrwe reverſion. | | 
his intereſt in The covenant was to build ſeveral houſes on the premiſes. 


the ; | 

fuch releaſe ſhall The caſe was this: Thomas Hſtliy, ſeiſed of the reverſion of the 
de intended 10 lands leaſed, did bargain and fell the ſame to Jobn Griffiths for x 
8 ang Fear, in conſideration of five ſhillings in hand paid ; and afterward 
his beirs, al-. Teleaſed all his right, title, and intereſt in the reverſion to Joby 
though no con- Greffith and his +500 but did not ſhew that there was any con- 


fideration is ex- ſideration for the releaſe, or that there was any expreſs uſes thereon 
pans for Be ted." g | 


| releaſe, nor any ; 


expreſs- uſes i- IT was URGED by the defendant, that the releaſe muſt have 

mited thereon. enured to the uſe of the releaſor, and by conſequence the plaintif 

8. C. 2. Salk. has no title to the reverſion, and by conſequence not to this ac 

2 3. Salk. tion. iy. 

7 8 And for this cauſe, there _ a wr the declaration, 
Honda. and a judgment for the plaintiff, and a writ of enquiry executed, 

RS: final judgment in the coutmas pleas. | 


— = And A WRIT OF ERROR being brought, 
— RavymoNnD, for the plaintiff in error—After uſes came to be 


t iſed in the time of Edward the Fourth and Henry the Sixth, 

a e — the quarrels of the families of York and Lancafler, and all 
141. 415. along until the time of Henry the Eighth, the ſtate of the land 
Le. Rey. 255. and theuſe were two ſeveral things, and one might diveſt himſelf of 
80 82 8-4 de eſtate and keep the uſe, or vice verſa, or give the eſtate to one, 
and the uſe to another; and If he had made a conveyance of his 
9. Mod 176. lands without a conſideration, or any expreſs uſe limited, the con- 
Stra. 934. veyance was to his own uſe; and this was the law until 27. Hen. g. 
2. Fenbi. EA C. 10. as appears both by practice and the authority of books. The 
a ucition then will be, What alteration the ſtatute of H.nry the 
ghth has made? Ihe intent of that ſtatute was to deſtroy uſes, 

by drawing the poſſeſſion to them and not them to the poſſeſſion 
ſo that f1:ice chat ſtatute the uſe draws the legal eſtate to it (a). If 
a man at this day make a feoffment in fee to another and his heirs 
generally, without declaration of uſe or conſideration; it ſhall be 
to the uſe of the feoftor; ſo of fine or recovery, and all other 
conveyances. Vide Dyer, 136 in point, in the caſe of a feoff- 
* [ 72 ] ment; for he ſays, if there be no conſideration * appearing, or uſe 
expreſſed upon a feoftment, it ſhall be intended to be to the uſe of 

the feoffor (5). When one makes a feoffment to particular uſes, 


( See . Ce. 125. 2. Bl. Com. 333. 20. Caftle v. Dodd, Co. 58. Latch 
Saunders on Uſes, 125. 127. 82. in Recovery, Palm. 462. Co. 
(5) See 2. Roll. Abr. 78 1. Cro. Jac, Lit. 23. 0 


ſo much of the uſe as he does not diſpoſe of remains in him as his Snenraiet 
old uſe: an he ſaid that there was no difference when there were 1 
icular uſes limited and no uſe at all ; for what draus the uſe ut 

of feoffor ? It is either the conſideration, or the expreſſing it to be 

tothe uſe of another ; and that reaſon holds in both caſes, whether of 

a general feoffment or a feoffment with particular uſes. In the caſe 

of Godbald v. Free/tone (a), held that there was no difference be- 
tween, where one ſeiſed in right of his mother makes a feoffment in 
fee to the uſe of himſelf his heirs, and where he makes it ge- 
nerally without limiting any uſe, for that in both caſes he ſhall 
be in of an eſtate deſcendible to the heir of -part of the mother, 
for in bot caſes the old uſe remains ſtill in him; and the fame 
rule will hold in this caſe of a releaſe, without any conſideration or 
expreſs uſe ; the old uſe will till remain and be in the releaſor, 
becauſe the uſe and eſtate are diſtin, and though the eſtate paſs, 
the uſe does not, without a conſideration or expreſs limitation of 
it; and they are as much diſtinct things in a releaſe, as in any 
other conveyance: and the precedents are, that when a releaſe is 
pleaded, there always mention is made of a conſideration or ex- 
prels os (4). There are indeed many caſes, where they were not 
ſo pleaded; but they paſſed ſub falentio, and therefore not to be 
regarded ſpecially, being againſt the reaſon of the law. In the caſe 
of Edwards v. «/ (c covenant was brought by an affignee 
of a reverſion, to which grant the tenant attorned for non-pay- 
ment of rent; and the book ſays, that judgment was ſtayed for an 
apparent fault inthe declaration, becauſe it was not faid to whoſe uſe 
the reverſion was, or any conſideration of the grant mentioned; 


and this he relied on, as an authority in point. "MR 


Bur NOTE, The caſe in the book mentions the grant to have 
been upon conſideration mentioned in another deed, which deed 
not appearing was conſidered as if there had been no conſideration 
at all; and then it appears to be the intent of the party, that there 
ſhould be a conſideration ; which not being, it cannot be thought 
that his intent was to paſs it without any conſideration. 


t is objected, that a releaſe enures by way of enlargement of 
eſtate, and - leaſe and releaſe make but one — in law; Al 
bo that there being a conſideration, that ſhall run through, and be lg. 
communicated to the eſtate enlarged. But in anſwer; Surel 
are diſtinct conveyances; the one operates by the ſtatute of Uſes, the 
other by the common law; they are i ſo far one cony 
that the * eſtate paſſes qt rg both, and the eſtate for 
is mer the r coming upon it, being to the 
— op but indeed if the releaſe — to the — 
or returned back to the releaſor, the eſtate for years would not 
be merged, becauſe of the ſaving in the ſtatute of 27. Hen. g. 


c. 10. ſaving rights of other perſons. 
(a) 3. Lev. 406. | | le) 3. Lev. 233. 


(5) 2. Saund. 21. 277, 2. Vent. 120. 
Co. Ent. 264. 220. 424. | , wk 
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WELLS contre. He agreed, that in all forts of conveyance 
if there be not a conſideration or uſe expreſſed, or neceſſarily in. 
— uſe ſhall remain in the conveyancer, and ſhall dray 
| the eſtate to it (a). The intent of the parties is moſt to be 
—]]— . — — 
p i him to w conve is made, it will raif 
Enn without any — ave fo much for the con. 
Gderation, as that the payment of the penny ſhews the intent of the 
Parties to be, that he who gives the penny ſhall have the uſe (5) ; for 
there can be no reaſon why a man ſhould give even the ſum of 

to another, to make a conve of his eſtate, to have it 
back to himſelf again. So if a feo t be with intent to make 
one a tenant to the precipe, to have a recovery ſuffered again 
him, the tenant to the præcipe ſhall ® have the eſtate to his own 
uſe, otherwiſe he could not be right tenant to the præcipe, to have 
a recovery ſuffered againſt him; and the defign of ſuffering the 
recovery, was the intent of the party at the time of the feoffment, 
Nothing paſſes by @ releaſe to the leſſee in poſſeſſion, but by way 
of enlargement of the eſtate of the leſſee; for it does not operate to 
give a new eſtate of the reverſion, but to encreaſe the eſtate in 
poſſeſſion according to the words of it. So it does not work by 

of the firſt inteteſt, but by enlarging of it: but it is true, 
that after the releaſe, the leaſe not exiſt diſtin from the 
eſtate by the releaſe; for though it do not continue as a term, 

t it is part of the intereſt that he now has in him by ; 
fot ie Bl not ike x grnnt 60's particular tenant by him in rever- 
fron, which drowns the particular eſtate. So that if the re. 


; 
; 
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contrary, it were very odd to limit the uſe of a releaſe to any but 
him who has the leaſe. It is for that we find the clauſe in 
on which the party intends to build a releaſe, that the intent of 
the leaſe was to paſs an eſtate by releaſe upon it, for the benefit or 
uſe of a third perſon. It would be abſurd to ſay, that my con- 
veyance ſhould have no other operation, but to extinguiſh or 
merge the eſtate that the grantee has already, to have it brought 
back tome; and what need could there be of ſuch a way ? Ifthe 
had any ſuch intent, it might be ſoon done by ſurrender, If 
it had been expreſſed in this deed, that he had already made him a 
Jeaſe for years, and that for the enlargement of that eftate he made 
this releaſe, there had been no doubt but that the releaſe was to 
his uſe; and there is no difference between the caſes, ſince this 
releaſe in its own nature enures by way of enlargement. Beſides, 
here is alſo a valuable conſideration ; for the leaſe and releaſe being 
but one conveyance, the five ſhillings that are the conſideration of 
the leaſe ſhall be participated to the releaſe ; and alſo the accept- 
ance of the releaſe is in its own nature a releaſe, for it implies an 


(s) See Lord . Bar, E. R. (i) See Salk. 676. Holt Rep. 736 
784. ; 188 : 737+ Moor, 248. Dyer, 166. 
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Iteration of the eſtate of the leſſee, which to conſent® to ĩs a con- Sent 
ſderation moving from leſſee ; and the only motive of the leilee's fu 
parting with the old eftate was to get a new one, He who takes 
2 releaſe by way of enlargement of eſtate muſt not only have the 

intereſt, but alſo a privity of eſtate between him and the releaſor, 

If A make a leaſe to B. and he make an under-leaſe over, and A. 
releaſes all his right to the under-leflee and his heirs, it is void, as 

to enlarge the eſtate for want of privity (a); ſo chat it is a privi- 

lege inſeparably incident to him who has a privity in eftate to be 

capable of a releaſe of enlargement ; and that is fo for the benefit 

of releaſee. ar | 


Raymond faid, the firſt leaſe could not be ſaid now to have 
continuance; for after the leaſe, if the leflor before the leaſe had 
ſuffered judgment and releaſed, the judgment would have attached 
betore the releaſe. ry 
Hor r, Chief Fuftice. The LV is, Whether the ſtatute Qeſtion and 
of 27. Hen. g. e. 10. has altered the ancient 1232 OI... 
For this manner of pleading was good before the utes without — 
doubt; and it appears by many precedents ſince the ſtatute, that vs. 
this way was uſed, even in the caſe of a feoffment and it was 
thought ſufficient to alledge the eſtate in the teoffee, without any 
more. A feoffment in fee was pleaded, virtute cujus he was ſeiſed 
without any more ado (b); and ſo there are many other caſes 
ſince the ſtatute in Coke's Entries, though there be no conſider- 
ation or uſe Expreſſed ; yet it does not follow that it is to the uſe of 
the feoffor, for that is matter of fact extrinſecal to the deed, If 
fince the ſtatute of quia ores terrarum, a feoffment were 
made by * deed, without ration or uſe declared in the deed; [76] 
yet the uſe might be declared by parol, until the ftatute of h 
29. Car. 2. c. 3. of Frauds and Perjuries; and even fince that 
ſtatute, it may be declared by writing only without ſeal. Now 
for us to rue a deed to be to the uſe of feoffor, when it might 
be to the uſe of feoffee, for 1 appears, would be very 
odd, therefore we ſhall intend it to be to the uſe of the feoffee, if 
no more appear; and if it were not ſo, it ought to come on the 
lide of the feoffor or grantor, by averment that there was no uſe 
limited to the feoffee, that is to confeſs the feoffment when it is 
pleaded ; but to avoid the effect of it by averment, and eſpecially 
in caſe of a feoffment or releaſe to a feoffee or a releſſee and his 
heirs, without limiting any particular uſe ; for if it be not taken 
to be to the uſe of feoffee or releflee, the conveyance cannot be of 
any uſe at all; for it cannot be thought, that one would be at the 
trouble and charge of any of theſe conveyances, to be ſeiſed juſt 
in he fame manner 20 be was before, and e 
for if he had a warranty to the firſt eſtate, he ſhall have advantage 
of it, if he ſhould be impleaded for the — eitate : it he were 
leiſed as heir of the part of the mother before, he would be ſo after; 
but before the ſtatute of Henry the Eighth ſuch conveyance might 


(s) Cy. Lit. 273. & (5) Plowden, 478. 


Michaclmas Term, 1. Queen Anne, In B. R. 


$nox7a1rer be of ſome uſe, though no uſe were declared upon them, videlice, 
to cheat the lord and hinder tenants to precipe”'s from being known, 
LAMrLOUGH- c. But now it cannot be intended to have been to any other 
| but to paſs the uſe and eſtate, where there is no alteration 
made, and therefore it ſhall be intended to the uſe of the feoffee, 
&c. if the contrary be not ſhewn on the other ſide by avermen;. 
and the authority in Coke upon Littleton does not contradict this; 
for it ſays, where there is a feoffment in fee made, and ſome 
particular uſe limited, ſo much of the old uſe as is not limited 
« over remains in him, as his old uſe ;” for there it appears by 
| limiting the particular uſe, that the feoffment was made to another 
perſon, than to grant an eſtate to the feotfee, q Ir, to raiſe the 
icular uſe ; but where there is no reaſon appearing, it ſhall be 
intended to the uſe of the feoffee, if the contrary be not made out 

on che other ſide. % 


PowELL, Juſtice, ad idem. And he faid, that he was not fa. 
tisfied that the nature of the conveyance would admit of a refult. 
ing uſe; for though it be a conveyance much uſed now, to rife 

727 ] uſes upon to a third perſon by expreſs words, yet in ſtrictneſs * it 
is common-law conveyance. And if a leaſe be made for forty 
years, and a releaſe thereupon without conſideration or limiting of 
any uſes, ſurely it cannot be intended to be to the uſe of the leſſot; 
for the very extinguiſhing the eſtate of the leflee is a good con- 
fideration ; and ſuppoſe it wero a confirmation, ſurely it would be 

the ſame. | 


But Tre Crier JUSTICE and HE ſaid, that if there were a pu- 
ticular uſe limited on the releaſe, the reſt would reſult back. 


GovLD, Fuftice, faid, that he himſelf had taken the like excey. 
tion in the common pleas, in the caſe of Reginald and Biſpop 
London v. Pratt (a), but was over-ruled by the whole Court; 
and he quoted Lit. fo. 267. Faughan, 44. Lit. 3. 459. 


The judgment was affirmed, 


A writ of er- RAYMOND farther took exception to the writ of enquiry ; for 

Guiry may recite he faid there was @ variance on which the judgment was, and that 

1 recited on the writ of enquiry ; and therefore it cannot be a right of 
enquiry, nor a writ of enquiry for their judgment. The writ of 
enquiry does not ſet it out in hæc verba, but by way of recital; 
and then it recites all in the preſent tenſe, inſtead of the preterperfeR, 
as it ought; and they give damages to the tee cf the writ of en- 
quiry, when there ought to be enquiry to the time of the action 
brought: and he compared it to the cafe of Saund. 169. where the 
verdict gave damages for loſs of ſervice after declaration brought, 
and for this the judgment was reverſed (6). 


(a) 7. Will. 3. Ro 430. 9. Wil. 3. 2. Show. 42. $2. Ld. Ry 

(4) See Heb. 189. aud the caſe of 1382. ua i 
Pirie 2. Meken, in Tanity Term, | 
ö Hort; 


nee Kere HF 


an co tt. -- =” 


* 
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Hour, Chief Fuflite. You would have the writ of enquiry bad, StoxTapet 
becauſe you ſay it gives damages to the teſte thereof, when it ſhould 7 
only be to the time of declaration or bill. The writ directs LAMPLOGE®: 
the ſheriff to take inquiſition what damages the plaintiff had by L. Ray. 4. 471. 
virtue of the breach of covenant, and not fot the houſes being out 330.1125. 
of repair at the time of the action brought. Suppoſe the houſes 804 — — 
were out of repair at the time of the action brought, and beeome Gitb. Eq. Rep. 
more out of repair before judgment, and writ of enquiry, the jury 195. 
that enquires ought to give the party, not ſuch damages as would 

them in repair at the time of the action brought, but ſuch as 

would be enough to put them in repair at the time of the enquiry. 
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Goodwin againſt Hilton. Caf 107, 


THE ATTORNEY-GENERAL alledged, and it was not denied Bail may render 


by THE Cour, that before the two ſcire facias's returned, — 


the bail may diſcharge themſelves by render of their principal. fire facia. 


c. Ez. 618, 1. Ld. Ray. 257. 6. Mod. 238. $. Mod. 340. 1. WII 270. . Stra. 199. 
4 Burr. 2144. 5. Term Rep. 334. Tidd's Pract. 144 


Per Hor, Chief Fuftice. The reddidit ſe cannot be entered R:ddilir þ can. 
upon the bail · piece; for the ſcire faciag is grounded upon that, #* be entered 
and the reddidit ſe would deſtroy it z but the remedy of a bail js eee 
upon an audita guerela to be grounded on the reddidit ſe. S. C. poſt. 5 
Ame, 51. 6. Mod. 132. 231. 238. 30g. Comb. 4. 2. Show. 79. 147. 398. 443. 2. Salk. 35. 58. 
Ld. Ray. 156. 721. 109%. 1177. 1452. 1467. 8. Mod. 194. 240, 280. 303. Stra. 41g. 443. 781 
$72. 1270. , 

And PER CuRiam, If the render appear to be fraudulent, A fraudulent 
though it has the outward ſhow of a real one, that will not diſcharge {«rrerder will 


Bar. 70. 
G - Sellen's Prat. 182. 
And it was offered at THE BAR, wb quo ac _ in = caſe es ts reds 
of Lee v. Knipe (a), that the principal ought to be two days in de en- 
cuſtody, before an entry ſhould be made of a reddidit ſe. ET 
155. 


And here it was agreed PER CURIAM and THE ATTORNEY-="Bail may render 
GENERAL, that the bail may render their principal pending a pending error. 
writ of error, though during that time the plaiutiff cannot charge Tidd's Pract. 


him in execution. | 144- 
But ſee the caſe of N iciſtead v. Bradſhaw (b), which was 

quoted contra. BET 

6 | (5) Hob. 126, 


% au 


— © 


: Nichachnas Term, r. Queen Aue, ta B R 


Caſe 168. The Queen againft Smith. _ 
In's convition CYONVICTION on the ſtatute of Deetr-ſtealing in the ki 
for * * C foreſt of Rockingham. . king 

_ The killing was in the time of Xing William the Third, and 
neceſaryrahew conviction in the time of Jncen Hune. - e 
inwhat caP"Y „ BRODERICK objected, that it was neceſſary to ſnew in wh; 
peo” 6 capacity the king was ſeiſed of the foreſt; for by the 2 
xeſt, for he is third part of the penalty is given to THE KING, And therefore 
preſumed to if the king was ſeiſed in his natural capacity, it ought to go to his 
| — = = ber executor; if in his politic capacity, it ought to go to THE Queen, 
the Crown. Hort, Chief 2 The king can have nothing in his na- 

78 ] tural capacity, if it be not in right of his Dutchy (a), or an eſtate. 

tail by the ſtatute of Donzs (5); for if the king purchaſe lands to 

S.C. x. Salk. bim and his heirs, he ſhall have it in his politic capacity. And 
Poſt. 129. wherever the king is ſaid generally to be ſeiſed, it be intended 
x. Salk. 147. A ſeiſim jure corona, and Dutchy-lands now be in the queen, 
182. if they were not kept ſeparate by act of parliament (c). And if 
8. Mod. = 3 the queen ſhould create a Duke of Lancaſter at this day, he would 

IA. Ray. 5 not of conſequence have the Dutchy-lands: and further, it is not 
material upon the conviCtion or judgment who ſhall have them. 
In an inſorma- ANOTHER EXCEPTION was, that the conviction laid the kill; 
tion for hunting to be in the foreſt of Rockingham, where deer were uſnally kept, 
Fame ue and without the leave or conſent of any intruſted with the keeping 
a eee of the ſaid foreſt or the ſaid deer; and a foreſt has many walks a 
thatirwas with- Officers, and it ought to exclude the leave and conſent of any of 
out the conient them. 

| ef the keeper. Hor, Chief Juſtice. It has been indeed held, that Judges at 
- T4. Ray. 584 not bound to take notice of the law of the foreſt ex officio z but 

know no reaſon for that. But if you had leave of any particular 
keeper of any particular part of the foreſt, you could not be found 
guilty ; for leave of a deputy is leave of a principal. 

And the conviction was affirmed. 


(«) Dyer, 209. pl. 22. Plowd. 212. Fourth, made by authority of parliament 

3. 1. Keb. 643. T. Raym. go. Plond. 

(6) See CB. Lit. 15, 16. 214. Lutw. 1235. Ses alſo the ſtatutes 
(c) The hands and poſſeſſions of the. 27. Hen. 8. c. 11. 27. Hen. 8. c. 16. 

Dutchy of Lancafter are ſeparated from 2. & 3. PH & Mary, c. 20. 

the Crown by 'a charter of Herry the 


Caſe 109. Rigaut againſt Galliſard. 
Trinity Term, 1. Anne, Roll 121. 


The ſpiritual JDECLARATION UPON A PROHIBIT10N, that at the ſeſſions 
court cannot of the peace held at Weſtminſter ſuch a day and year of King 
87 William the Third, the plaintiff was indicted for making an aflault 
chaſtity, if the offence was accompanied with ſuch force as will maintain an action of affault and 
battery at common law.—S. C Holt, 597. S. C. 2. Salk. 552. S. C. . Ld. Ray. Sog. 2. Inſt. 457. 
Id Ray. 103. 110 1. 8 Mod. 114. Stra. 187. 471. 545- 576. 323. 1100. 

upen 
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upon one Louiſe Rigaut, the defendant's wife, with intent to have Rrcavy. 

1 carnal knowledge of her; and it was laid to be againſt the peace —_ 
of the late king, &c. and that likewiſe the now defendant brought — 

an action of aut and battery againſt him in Trinity Term, in 

the twelfth year of the late king, which was likewiſe laid to be 

contra pacem, which ſuit is {till depending; and yet the ſaid defen- 

dant has ordered him to be ſued in the Biſbap of London's court, 

for ſolicitation of the ſaid Louiſe Rigaut's chaſtity to commit 
adultery with him. | 


+ The defendant pleads for e conſultation, that he is not charged 79 1 
below for any of the crimes charged in the indictment or action. | 

And to this plea there is a demurrer. ; 

MounTAGUE for' a conſultation. This is a matter whereof 
they have proper conuſance; for by THE LI1BEL it appears to be 
crimen incontinentie in the particular of ſoliciting a married woman 
to commit adultery with him. The words of the ſtatute of Gr 
2 Agatis are, non puniendo eos ii placitum tenuerint, &c. 
« de bis que ſunt mer? ſpiritualia, viz. de correftionibus quas 
6 prelati faciunt pro mor tali peccato, VIZ. pro fornicatione, adul- 
« terio et hujuſmodi (a). And it appears by the word « byjuf- 
« modi,” that they have conuſance of things of leſs nature than 
farnication, as — of chaſtity ; and of higher, as inceff. And 
the reaſon is, the common law takes no notice but of facts com- 
mitted, whereas the civil canon law puniſhes intentions if wicked ; - 
and they go upon THE RULE, that © a man muſt not look after a 
« woman to luſt after her; for if they will carry that deſire fur- 
ther, as to endeavour, though by fair means, to put their defire in 


SECONDLY, The queſtion is, Whether the indictment and con- 
viſion for the aſſault and battery, and the action depending, will 
alter the cafe ? They are ſeveral proſecutions in their nature and 
deſign : The indictment is to entitle the king to a fine for the breach 
of his peace, and ill example to his ſubjects in the aſſault ; and the 
end of the action by the huſband and wife, is to recover damages 
for the particular injury done to them X and he 38 of theſe, the 
puniſhment is corporal or pecuniary : But the ſuit below is for re- 
f his ſoul; and if he be 
convicted below, he is only to do penance, which by commuta- 
tion may be changed irito money, as the ſtatute of Circumſpett? 
atis allows; an action may be brought in this court for the 
ſum commuted for (b). So the one law puniſhes the wickedneſs 
of the mind ; the other, wicked acts; as in caſe of laying violent 
hands upon a clerk (c). And the maxim of & nemo debet bis 42 
© pro endem delicto, does not hold in this caſe ; for that is to be un- 


ts a | a ace ads. 
(5) Ga ARTE Chet, e.6. « ently.” + hk tar. * ; 


„d udn cauſa dent rationibus (“] See the Caſe of Ulury, 2. Inſt. 442. * 
| . derſtood, 
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derſtood, that a man * ſhall not be twice puniſhed in the ſame man. 
ner as gives damages twice, or be twiee fined upon an indictment. 
As if a man bring treſpaſt for maibem, and recover damages, he 
ſhall not after have an appeal; for the firſt recovery may be pleaded 


in bar toĩt; and the reaſon is, becauſe both tend to have damage (a), 


IF A. ſteal the goods of B. and he bring treſpaſs for them, and is 
batred, — may bring his appeal of felony for thoſe goods. 
By the ſtatute of 7. Fac. 1. c. 4. every lewd woman that has a baſ. 
tard chargeable upon the pariſh, is to be put to the houſe of cor. 
rection and puniſhed for a year, yet ſhe may notwithſtanding be py. 
niſhed in the ſpiritual court: So if a man find another man in bed 
with his wife, he may have an affault and battery againſt him and 
recover damages; and he ſhall be likewiſe puniſhed in the ſpiritual 
court for adultery (5). 


'Eyres contra. One is not puniſhable in the ſpiritual court for 
a ſolicitation of chaſtity, where there is force uſed to gain that, 
though he be in caſe of a ſolicitation only; for the force gives ſuch 
a temporal mixture to the offence as ouſts them of juriſdiction (c). 
A matter merely ſpiritual is where there is no mixture of the tem- 
poralty (d). Fornication, when by conſent of parties, is within their 
conuſance, and ſo is ſolicitation ; but if one will go farther and uſe 
farce, which, if perfected, would amount to à rape, and by conſe- 
quence felony, they have no pretence ; for the ſulicitation and force 
being at the ſame time, make an entire offence puniſhable at the 
common law. EM | 

Now, as to have one crime pi*:iſhed here and there, the laying 


of violent hands upon a clerk is within the expreſs words of the 
ſtatute of Circum/pce?t Agatis, puniſhable there, after it is puniſh- 


ed here, but net before, Fitzberbert ſays (e), that if they proceed 


1877 


ſooner, a prohibition will lie. A fuit was inſtituted in the ſpiritual 
court for theſe words, «© You are a bawd, there were two couple 
* abed in your houſe (J); and a prohibition was granted upuna 
ſuggeſtion of an action depending for the ſame words at law. 


HerT, Chief Fuf/ice. The prohibition ought to ſtand ; for it 
was but one intire act, and they below cannot divide it: for the 
plaintiff in the prchibition bas averred the fact for which they are 
indicted, and that for which the ſuit is below, to be the ſame; 
and to give them juriſdiftion below, you ſhould have come and 
rejoined, and traverſed its being the ſame fact; but that it was 
for other cauſe than is in the indictment, and that perhaps would 


dave divided it. And he put this caſe, which he faid had been 
2 adjudged in my Loxpd HyDpe's time: The libel below was for ſay- 
ing the proſecutur had a baflard; the defendant comes and ſug- 


geſts for a prohibition, that be accuſed the plaintiff below, before 


4) 4 Co. 43- : (4) 
*(65) Sir Philip Coot v. Bertie. Duke (e) Fitz. N. B. 430. 
of Norfolk . Sir John ; (7 Palm. 379. 


G Inſt. 447 OO 
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juſtice of peace, of getting a baſtard-child, and that the juſtice Riu 
agel 1 be . A 72 of it; and that he ſpoke £ 225 = 
iv» words before the juſtice ; and it was replied, that they were 
ſpoke at large, and no otherwiſe than before the juſtice of peace; 
and to this it was pleaded by way of e/toppel, that fince he had been 
adjudged before the juſtices to have been the father, he could not 
ſue below for defamation; and of that opinion was the Court. 
Here you ſhould fay, that it was for another offence than the ſo- 
ſicitation in the indictment; or that it was at another time and 
place than is laid in the indictment; and their laying, in THE 
LIBEL, another time and place than is in the indictment, is not 
enough; for below they lay at what time and place they pleaſe. 
Tf a man ſolicit a woman, and go gently to work with her at firſt; 
and when he finds that will not de, he proceeds to force, it is all 
one continued act, beginning with — and ending with 
force: And in the eat of the Duke of Norfolk v. Germaine (a); 
it was not pretended to be force; and an indictment will not lie 
for a plain adultery, but a libel below. will; though the law in- 
dulges the huſband with an action of aſſault and battery for the in- 
jury done to him, though it' be with conſent of his wife, becauſe 
the law will not allow her a conſent in ſuch cafe to the prejudice 
bf her huſband, becauſe of the intereſt he has in her: And he . 
compared it to the caſe of calling a woman & a whore and thief ;” 
there ſhe ſhall not ſplit the words and punith him below for calling 
her a whore,” and at law for calling her «a thief,” Heagreed, 
that if adultery be committed with another man's wife, without 
my force, but by her own conſent, though the huſband may have 
al and battery, and lay it vi et armis, yet they ſhall in that 
* caſe puniſh below for that very offence ; for an indictment will # [ 82 ] 
not lie for ſuch an aſſault and battery, neither ſhall the huſband and 
wife join in the action at common law; and therefore they pro- — ym 
ceed below either civilly, that is, to divorce them; or criminally, 1.9. Ray. 1031. 
becauſe they were not criminally proſecuted above; and the true 1:03. a 
{tion for the huſband in ſuch cafe, is a ſpecial action, guia the Si. 61. 977. 
defendant his wife rapuit; and not to lay it per quod conſortium 
Tus Cour acc. for that the offence is not merely ſpirituaL 


(a) 8. State Trials, 27. (3) See Raſtat's Entries « Treſpaſs.” | 


The Queen againſt Cantuell, alias Sangway, . Caſe 110. 


THE DEFENDANT was excommunicated below, pro jactita- If in wx. com. a 
" tione maritagii, and taken up upon a-fifth proceſs of excom- ia witha pe- 
municato capiendo, in which there was a proclamation with a penalty. _ 2 
And being brought up by habeas corpus, and the writ of excem- ” be K — 
municato capiends being returned, that is, the writ on which ſhe orly, the Court 
was taken; | will diſcharge . 
rot abate the writ, — 8. C. 1. Salk, 294. Ante, 56. N — 23 


Yor. VII. | 983 CnessHyRE, 
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TaxQuerx OCHESSHYRE took exception: 


. FixsT, That this being none of the nine cafes ſpecified in the 
atzas ſtatute 5, Elia. c. 23. it ought to have been a ſimple capias, and 
baxowar- not à capias With a penalty. 


PER Curtau. All we can do is to diſcharge the ye. 
nalty. 
SeconDLy, That there was no addition, as the ſtatute requires, 


Ae is not PER Cunram. This being not one of the nine caſes men- 
22 in 2 tioned by the ſtatute, there needs no addition. 

- wTti x. cr. | 

exeept it be for one of the cauſes in 5. Ein. C 23.—1. Show. 16. Jones, 226. Cro. Car, 197, 1j 
1. Vern. 24- | 

Want of addi- And if it had required an addition, 2 at firſt, whe- 
tion in an ex. can. ther could relieve her upon motion ? but that it ought to be 
a — But upon conſideration, they inclined to think that 
Theo. Dig. bk. might relieve her upon motion, the fault appearing on the record 


„ Abatement” (E. 32.). Stra abs. 3. Mod. 44. 
An excommu- It was faid at THE BAR, that if a plea were neceſſary here, it 
nication is a cri- yould be a miſchicvous caſe z for here ſhe was excommunicated 
minal matter, the ſuit of her huſband, and he e with 
8 
to t. f 
HoLT, Chief Fuftice, anſwered, that a feme=covert plead 
2. Rel Abr.556. alone in a — * as this is; as if ſhe — |" 
— 5 of felony, ſhe might plead a pardon: but he agreed, that when 
= 965 wb 5 huſband or wife are taken upon a capias utlegatum, the wife hal 
977. , 
The reaſon of And he faid, that the reaſon of the additions being requiſite by 
additions: being the ſtatute in the nine caſes, and none other, was in order to 
required by 5. proclamation and penalty, * but that to an impriſonment by virtue 


Ela. 6. 23- t of an excommunicato capiendo, there was no occaſion for it. 
an ex. com. 


» [ 83] GovLD, Juſlice. Until the caſe of Hughes v. Bender (a), the 
3 3 Jaw was held, that if one were taken upon a proceſs of outlawr 
with a penalty, he ſhould be diſcharged ; but in that caſe, and ſince 
it has been held, that ſhe ought to be diſcharged of the penalty 
only (6). 


The” sp And it was ſaid, that they. were willing to abſolve her below, 
court need not but that they mult have her in perſon to give caution de parend 
* quire perſonal mandatis eccleſia. N | 


exe. cem. — Tux Court anſwered, that that need not be, for they might 


© take bond tor it. take a bond with a penalty reaſonable. from other perſons, with 
F. X. B. 63, Condition that ſne ſhuuld ſubmit herſelf; though it is true, the molt 
; uſual way is to take juratory caution. 


W. Jones, 226. (4) Cro. Car. 196, 197. 


S— — — — 
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And Tus Cover declared could not diſcharge her by law, TA Quzzx 
and ſo ſhe was remanded. W7 N | Vs i 
Hor r, Chief Fuftice, bere would not determine, whether the g, 1c., ,..w. 
writ being with proclamation and penalty, when it ought not ſo to with p- lan- 
de, made the whole naught, or only guoad the proclamation tier and penalty is 
and penalty. * | totally void. 


Greenway againſt Freeman. | - Caf: 111. 


1*¹ STATUTE 8, & g. Vill. 3. c. 18. of two thirds in number Bankrupts. 

and value was pleaded in bar, and the defendant, to bring him- S. C. 2. Ld. Ray. 
ſelf within the benefit of the ſtatute, ſhews, that he abſconded at 910. 

the time mentioned by the ſtatute, but did not ſhew for what he Ante, 10. 16, 


abſconded ; and for this the plaintiff had judgment on demurrer. as * 


The Queen againſt Twitty. Caſe 112. 


Manus to ſwear in churchwardens. It was returned, Net choſen” is 
that they were not ahoſen. ö — return — 


And 1T WAS HELD a good return; for if both were not choſen, ſwear church- 
the writ does not command him to ſwear one of them, ſo the re. dens. 
turn is an anſwer to the command of the writ. .. 5. Mod: 11, 
| | Fig. 198. 

Id. Ray. 1495. Salk. 434. Dougl. 79, $0. 


that if the writ of mandamus S. C. 2. Salk. 
were to ſwear them that were choſen generally, they might return 433: | 
ly that they were not choſen; but the writ, ſetting forth S. C. Holt, 442. 


Ante, 37. 


ally that they were choſen debito modo, they may ſpecially re- poſt. 118. 
turn that they were not choſen debito modo; but ſuch a return to 6. Med. 89. 
2 general writ would be ill (a). * | Cos 105. & 
NJ. 1 
559, 1008. 1379. 1405. 8. Mod. 325. Stra. 145. 60g. 686. 894. 1246. ; 


{a) See the caſe of Baſſett v. Chicheſ. no good return to the writ, they will not 
ter, 1. Sid. 286. that if the Court do not grant a peremptory mandamus.—NoT E ts 
ſee cauſe of reſtitution, though there be former edition. 


*[84] 
* Hall againft Hill and Others. Caſe 113. 


THE DEFENDANTS were Judges of a Court at Briffel, in which An attachment 
the plaintiff had obtained a verdict and damages for twenty- lies againſt the 
ig rude l — 
The plaintiff, the fame day, went to the town-clerk, and got Santag a new 
his coſts taxed, he being the proper officer, and took cut a capias . Mer judg- 
gainſt the principal, and, upon return thereof, a ſcire facias againſt 2 —.— 
the bail, who after the return of a ſecond ſeire facias ſurrendered ea, ad > year 
eupfed.—8. C. 1. Salk. 201. 8. C. 2. Salk. 650. 8. C. 3. Salk. 363. 8. C. Holt, 184. . Salk, 
143, 356. Ld. Ray. 468. 556. 766. 8. Gs 95. 189. 20. 5 
s 2 8 
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ft the principal; after which, and a year's time elapſed from the 
verdict and taxing of coſts, the Court granted @ new trial; which 
1 «nz. being complained of to the Court in Trinity Term, a rule wx 
| made for AN ATTACHMENT, . 


And now THE ATTORNEY-GENERAL came to ſhew 
and alledged, that the Judges below were in no fault, for there 
never was any judgment entered below; and until judgment en. 
tered, the hands of the Court are not tied from granting a ney 
trial at any time before judgment, if they Tee cauſe ; and if they 
miſtake that for a cauſe which is none, that only is an error of their 
judgment, for which they are not puniſhable (a); and though here 
a new trial was granted after a writ of error allowed, that will na 
alter the caſe; for it is frequent to have a writ of error allows 
before judgment; and the proceeding againſt the bail was ground. | 
leſs, there being no judgment entered, and ſuch proceedings di 
not hinder the Court's being at large to grant @ new trial, And 
he quoted the caſe of Tiny v. Roberts (b), where, the plaintif | 
having omitted entering judgment as ſoon as he might have done | 
it, the Court granted a new trial. And he ſaid, here the Court were 
not bound to enter judgment without prayer of plaintiff, though a 
inferior court (c). 8 


BroDERICK and THE SOLICITOR-GENERAL anſwered, that 
the coſts were taxed here by the proper officer, and that he there- 
upon had made out a proceſs againſt the defendant ; and that is 
warrant enough for execution, though there be not a final enty 

*[ 8; ] of the judgment upon THE * ROLL, which is never done in that 
courts until writ of error brought : where they are forced to make 
up the records, indeed, they ſometimes enter in the margin, «judg- 
ment for the Plaintiff,” | th 

HoLT, Chief Fuftice. The writ of error ought not to be il. 
lowed until judgment given, and it is a good return to it, thy 
judgment is not yet given. 

Tux ATTORNEY-GENERAL confeſſed this as to the point d 

dhe return, but affirmed that they frequently do allow them before 
judgment. 5 

Hor r, Chief Juſbice, likewiſe that a Judge is not p- 

niſhable for an error in judgment; but he faid, it is rare for the 

. fame Judges to grant a nerv trial before themſelves, as here, after 

a TRIAL AT BAR; though that he ſaid had been done, thoug 


never with his conſent ; but it is uſual to grant a new trial after: | 
trial at ni prius, but that is ever after freſh purſuit, that is, the 


Lc Oo aac cod coo io Mt _P VF 


(a) See Rex v. Youre, 1. Burr. 856. (5) 
Rer wv. Cox, 1. Burr. 785. Rex v. (c) 2. Vent. 189 
Palmer, 2. Burr. 1162. Mex . Jock» 
ſon, 1. Term Kep. 653. 
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yery next Term (a) but here it was granted after a year, colts Hart 
axed, and as much entry of a judgment as is in any caſe there, % y 
and execution taken out; and it is no excuſe for them to ſay, they .. ſh > 
re not lawyers, for they ought to take advice of lawyers; and if 
are ſo preſumptuous as to take upon themſelves the knowledge 
ys law, it ought not to be ſuffered, though there be no corrup- 
tion in them. And he remembered the caſe of the Steward of 
Windfor Court (b), who ated both as Counſel and Judge, after 
bail to the writ of error brought upon his own judgment; but 
complaint the judgment was ſet aſide, and reſtitution awarded. 
But he faid, they would not grant an attachment for an error in 
judgment, where it is a matter within their judgment; but where 
it is not a matter within their judgment, as here it was not; they 
having already given their judgment, Why ſhould not we grant 
jt? | 
And here the rule was, that the rule for a new trial be ſet aſide, 
and the rule for an attachment diſcharged upon payment of expences 


of the complainant, and judgment entered below as of the due 


4 K 


: 


8. C. 2. Salk, 650, the ment, though not irregular, in order to 
a ; ler the party into a trial of the merits, 

s - _ Cavil«. Burnaſord, x. Burr. 571. butit 
v. Ewers, 1. Stra. 113. S. P. ſeen 8 agreed that he cannot grant a new 
v. Boorne, 1. Stra. 392. But it trial upon the merits. Blacquiere v. Haw. 

is determined that the Judge of an in- Kins, Doug]. 379. Rex b. Day, Sayer's 
fegior court may ſet aſide a yerdidt for ir- Rep. 202. Rex v. Ucling, Fort. 198. 
regularity or ſurprize, Jewel v. Hill, (5) Ante, 2, | 


E AR MKE ALSA A-8553 


Anonymous. . | Caſe 114, 


NOTE, Here it was agreed to be the courſe of the Court, that Aﬀdavits may 
where, upon an affidavit made, a day is given to hear Counſel > _ 1 
on both ſides, the may read as many affidavits as he pleaſe 1 


in corroboration of the firſt, and concerning the ſame matter, but 14 a. 


Ne 


ed none concerning new matter (a). 8 1 
1. Will. 335. Stra. 1157. Doug. 467. 299 2 | 
| {) See Rex e. Sharpneſs, 2. Term Rep. 248. a | . 
8 r 
| T was AGREED, that the principal cannot be rendered by bail Bail render he 
ae eee, 
| : 6. Mod. 232. 


231. 238. Comb. 4. Poſt. go. 98. Ante, 51. 77. 2 Show. 79. 147. 


(6) See. Tidd's Prag. 144, 145. 
„ OP The 
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Caſe 116. * The Queen againſt Parker. 


Six days allowed INDICTMENT : To which the defendant demurred ; and 

to plead to an ® upon motion, 2 had fax days to plead peremptorily, ot 

ind ment. join in demurrer; within the fix days their clerk in cour 
: died. 


And now, after three Terms, they applied to the Court ; which 
told them, if they had ceme in any reaſonable time they would 
relieve them. 


No prof on in- And here, PER CUx lau, Non prof. ought not to be entered 
diftment mult upon an indictment but upon motion in court, aad leave thereby 


be by motion. 
2. Salk. 456. 


Caſe 117. Eaft againſt Effington. 


A declaration on ANacrion by the _indorſee of a bill of exchange againſt the 
a bill of ex- drawer, declaring upon the cuſtom of merchants, and that 4, 
py _— to whom the bill was made, _— ſuper . pred. Fara, 
« 6-4 bill, Z bills pred. to him the plaintiff ſolvend, 


ene ez rere that « indorſement” 


a x dong pa, is a term known in law, and ſignifies a writing on the back of x 


fa: ing that the paper or parchment containing another writing. 

98388 To this declaration two exceptions were taken in arreſt of 
« lam illim con- judgment: | 2 | | 

40 i 

« RE 2 FixsT, That the words of the indorſement were not ſignifica - 
« verdz”* tothe tive enough to paſs the property of the bill to the plaintiff, accord - 
bh ny Spud ing to the cuſtom of merchants, 

though it do THE SECOND EXCEPTION was, That it appears there were 
not ſtate thatthe three bills for the ſame ſum, and that whereon the action is 


ſecond and un brought was the firſt, and ſays, © my ſecond or third not pad, 


— pay this my firſt,” 

S. C. . Salk, But PER CuR1an, Rowe that matter would have been on 
239 demurrer, it will be well after verdict; for if the ſecond or third 
S. C. 2. L Ray. ere paid, there had been no promiſe at all, for the promiſe is 
Pot. 155. * to pay this, if the ſecond: or third be not paid; there - 
Comb. 4. 9 32. fore if the ſecond or third were paid, the jury could not find for 
152. 227. 35-4 the plaintiff (a), 


6. M 
$0. " And as to the firſt exception THEY HELD, that that ry be 
IA. Ray. _ likewiſe good after verdict ; for without finding an indorſcmedt; 


181. 281. 


442. 744. oy 774. 8. Mod. 43. 265. 30) 362. 37% oP $7. 75: 311. Stra. $29. 648. 4h 
555. 1031. 1211. $- Com, Dig. ** Pleader”” (C. 60.). 


(a) See Slarke v. Cheeſeman, Carth. An See 
50g. and Weggeritotfe v. Keene, Stra. fo Hotham v. Eaſt India Compan)', 
223. where it is held, that this allegation 1. Term. Rep. 640. Collins v. Gabby, 
is unneceiſary after judgment by detault, 2. Burr. 899. they 


—»— Oc nn now co ntmcumgtmc; c ( 3c oO nm Tm Ot 
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they could not find for the plaintiff (a). And it is not true to ſay, E457 
that at this rate, and for this reaſon, it may be ſaid, if there were no _ 42% 
manner of indorſement, that deſect would be cured. by verdi&t ; 579% 
for here there is a kind of an indorſement ſet forth, and the jury 
could not find for the plaintiff without finding this to be a good | 
indorſement, and ſuch as amounts to an agreement to have the * 87 ] 

paid to the plaintiff. A bill of exchange may be accepted 

but not transferred otherwiſe than by writing upan the 

of it; and that transfers the property, by the cuſtom of mer- 
chants. And they put thg-caſe of debt for rent, by the grantee of 
reverſion, without ihewing attornment, and helped by verdict ; 
and ſo in caſe of bargain and ſale, pleaded without inrolment, good 


after verdict. 


Hol r, Chief Juſtice. If a man write on the back of a bill of 
exchange, © This is 1 be paid to J. S.“ or, ® The contents of this 
« hill to be paid to J. S.“ and ſet his hand to it, it will be a good 
. l { nt. | ? 


* 


Quere pro me. Why not a declaration of truſt ? But if there be 
po indorſement at all {zt forth, the yerdict cannot help. 


And judgment was given for the plaintiff. 
(©) Spe Pinkney v. Hall, 1. Ld. Ray. 175. 


Grips again Ingledew. Caſe 118. 
| Hilary Term, 13. Will. 3. Roll 433. 

pur UPON A DEED OF 2 2 the defendant On a deere. 
had agreed to pay the plaintiff thirty-five pounds for every n in debe on 
hundred ſtacks of wood lying in ſuch a wood; and ſo for as many e hd 2. 
more as ſhould be felled until Michacimas following, And the greed to fell the 

plaintiff declared for ſo much money as eight hundred ftacks would defendant fo 
give at that rate; and alſo for as much as ſome odd tacks more many n of 
would give, in proportion to the rate of thirty-five pounds for the 9 
hundred. + penalty of roo), 
To this declaration there was @ demurrer, becauſe he declared had idm g. 
for more than the articles entitled him to; there being no agree- ſtacks and ſome 
ment for anything under a hundred ſtacks; fo he demanded more odd tacks more, 
than his due, upon his own ſhewing. &e. the plaintiff 


can only recover 
ATCHERLY for the plaintiff took this difference : Where a man for the 800 
is not to recover upon his deed or evidence, but upon a matter of cha, and muſt 
fact ariſing out of it, and inquirable by the jury, which is to be the ane wg 
meaſure of damages, then one need not expreſsly keep up to the 
very tenor of his TA, but he may enter a non prof. for what he * oa 

too much, and have judgment for what is juſtly demanded. 658. 2 
S. C. 3. Ld. Ray. 814. Poſt. 143. 148. 1. Saund. 206. 282. Hob. 178. 2. Salk, 653, Velv. 66. 
1. Sid. 417. 5. Mod. 213; Ld; Ray. 152. 536. 697. 715. 735. Burr. 2228. 


G 4 And 


bo; 


Gz1yrs 


a7 ' 
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And hefaid, that upon this rule there had been declarations for le 
and more than was due, and the plaintiff had judgment. In the case 
of Pemberton v. Shelton (a), an action of debt was brought upon 
the ſtatute of -2. Edw, 6. c. 13. for not ſetting forth tithes ; and 
the declaration demanded thirty-three pounds as treble damage, 
the ſingle value being eleven pounds and eightpence, as he had 
averred ; and it was moved in arreſt of judgment, that three times 
eleven pounds and eightpence did not make thirty-three pounds, 
but thirty-three pounds two ſhillings ; fo he declared for leſs than 
his demand ; that he ought not to do, without ing ® how 
the reſt was paid : but the Court held it well upon this di 

that where the ſum is certain upon the very bond or contract, 
without any matter debors to help it, there one ought not to 
from his bond or writing without ſhewing bow the reſt came to be 
ſatisficd; but when the eertainty of the demand cannot appeat, 
but from matter of fact dehors of the deed or contract, which the 
deed or contract refers to, there, if you demand more or leſs 

is due, it ſhall not vitiate. He quoted the caſe of Salmen v. 
Smith (V), the caſe of Thwaite v. A/bfield (c), the caſe of Barker 
v. Pameroy ſd); and he produced THE ROLL (e) of the caſe of 


Barber v. Pomeroy into court; and the j ent . de 
entered for the plaintiff; and he quoted 2 of 5 as Vf), and 
the caſe of Andrews uv. Delabay (g), which was debt for one hun- 


dred pounds on three ſeveral bonds; and it appeared on the decla- 


tion, that one of the bonds was not due; and a verdict was given 
or the plaintiff, and entire damages and coſts aſſeſſed; and the 
Court held, that although he could not have judgment in form as 
it is found, yet that upon the releaſing damages and calts, judg- 
ment was given for the two bonds that were due, | 


ON THE OTHER SIDE, a difference was taken between an entire 
demand and ſeveral demands joined in one; for in the latter, if the 


. fail in one of them, and is right in the other, he may nave 


udgment for what is well, r what is ill 750. But where 
the demand is entire, and the plaintiff, in making it out, ſhews he 
has right but to part of it, there the judgment muſt be againſt hin 
in the whole, becauſe he is wrong in his demand (i). There ae 
ſome Books which make a difference where an action is grounded 
upon @ wrong, and where upon à contract; but the true reaſon of 
that difference, as was faid, is, becauſe contracts generally are 
entire; for let it be for wrong or on contract, it is the fame upon 
the difference of the entire and divided demand; and for this the 
caſe of Andrews u. Delabay (4) was relied on, for they are * ſevg- 


(s) cm Jac. 498, (+) It is entered as of Hilgry Tem 

(5) 1. Saund, 2cS. 234. Car. 1. Roll 951. 

(c) Hilary Term, 7. Will. 3. Ren (f) Phacita Latina Rediviva, page 41. 
489. reported Comb 365. S. C. 12. (r) Hob. 178. S. C. 1. Brownl. 6, 
Mod. 93. S. C. 5. Mod. 212. (5) 11. Mod. 196. N 
(4, Stiles, 175, S. C. 1. Roll. Abr. (3) Cro. Jac. 538. 
5 | G Hob: x76, 
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ral cauſes put in one action. If an action be brought upon a 
ſingle bill, payable at ſeveral days, and one of the days is not yet 
come, the plaintiff ſhall not have judgment for that part that is 
due ; but according to the notion on the other fide he ſhould; 
and the reaſon why it cannot be done is, becauſe it is an entire 
demand; and it was ſaid, that the difference taken in Godfrey's 


1 


—2 


Caſe (a) would not affect this caſe; that is, a man brings an 2. Rell. Rep. y. 
action for two things, and of his own ſhewing it appears, that he Hob. 133. 154 
cannot have an action for one of them, or a better writ, there the 178. 


of Pemberton v. Shelton (b) is not like this, for there the defendant 
ſevered it by his plea ; for the jury might apportion it, or the 
defendant could do it by his plea, . but he himſelf cannot do it, 
y ſhewing he has no right to part of what he demands ; and the 


| judgment” ere will not be final; but he may have a new action 


for what is due. The reaſon cf this will hold in a real action; 
for if an aſſiſe be brought of a manor, the defendant cannot abridge 
this by — or ſhewing title to leſs than a manor ; for hi 
muſt recoyer the whole manor or nothing (c); but if it be for ſo 
many acres, there he may abridge and recover part, becauſe then 
the demand is ſeveral of ſeyeral acres ; but where he demands an 
entire thing, he cannot abridge his demand ; but if he join ſeveral 
cauſes of action in one, there, though he fail in making title to 
part, he ſhall recover the reſt; and in the caſe of Barber v. 
Pomeroy (d), GzRMIN, Juſtice, was ſtrongly againſt Roy, 
Chief Fuſilce. | " 
HoLT, Chief Fuſtice. This is no entire demand any more than 
every action of debt is, let it conſiſt of ever ſo many differin 
particulars, as the caſe of the three bonds before put. Suppoſe 
each bond were for twenty pounds, the precipe is of ſixty pounds, 
and that is all one præcipe; and yet when he comes to dechre, 
he declares upon three bonds, each of twenty pounds, that makes 
up the ſum in the præcipe; notwithſtanding, if it appear that one 
of the bonds is not yet due, then the Court, ex officio, ſhall abate 
the ſuit as to that bond, and give judgment for the reſt ; ſo in this 
action the demand is entire, but it is not fo in the original founda- 
tion of it, for that is ſeveral ; and this is the difference, if there 
be a certain ſtated ſum ſpecified in the deed itſelf, that ſhall not 
be abridged by any remittitur or releaſe of the plaintiff, if he 
declare upon that deed ; as if a mar! bring an action of debt 
upon a bond of thirty pounds, and declare upon a bond of twenty 
pounds, this will be bad, “ becauſe he has brought his action for 
more than is dye ; and this reſts upon the deed only, and the ſum 
in it does not amount to his demand; but if an action be brought 
upon a deed which refers to à matter of fact that makes the duty 
more or leſs, if the fact which is referred to will entitle him 
jo a leſs ſum only, and he demands more than the fact which the 


(a) 11. Co. 45. (c) 1. Viner Abr. 199. 
% Cro. Jac. 498, (4%) Stiles, 175. 8. C. nn wo 


writ ſhall be well for that part for which it is good: and the cafe . . 


*{g0] 
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deed refers to upon computation will entitle him to, there let him 
remit ſo much of his demand as the fact does not make out, and it 


InezzD2*. will be well, and be ſhall have judgment for the reſt ; for that fact 


. Roll. Abr. 
785 | 
Sues, 175. 


| Found. 365. 


which is not made out is not contradicted by the deed. And he 
faid, that the caſe of Barber v. Pomeroy was an authority inpoint: 
It was debt for rent, and upon computation it appeared, that he 
demanded more than by the matter of fact out of the deed 
to be due to him, and there he releaſed what was demanded too 
much, and took judgment for the reft. And no diverſity between 
@ demurrer ahd @ verdict, for that cafe was upon a verdict, and 
this upon demurrer. _— he —_ Jae! Thwaite v. 4b. 
(a), before quoted, had been ad) upon the authority of 
— Barber v. Pomeroy. | | 


© PowELL, Fuſtice, acc. The plaintiff muſt make his demand 
entire, though he make his title of ſeveral particulars, as ſome by 
one bond, ſome another; yet being in the nature of ſeveral de, 
mands, and made up of feveral particulars, he may recover on the 
one and not on the other ; and the-caſe of Barber v. Pomery 
is exactly this caſe in its reaſon, He faid, this was not a demand 
of one entire ſum mentioned in the ſpecialty, but of that which 
might be more or leſs by matter of fact out of it; as an indenture 
of leaſe refers to days of payment, and one demands more rent than 
there were days of payment paſt ; fo here he demanded more mo- 
ney than there were hundreds of ſtacks ; and the one caſe being 
on verdi2 and the other upon demurrer makes no difference, 
Gadfrey's Caſe (b) was upon demurrer, and the queſtion there 
was, Whether the writ ſhould err 
fail in all? And the ſame queſtion is of the count here. 


_ Pow1s, Jaſtice, was of the ſame opinion. And he quoted the 


of Howell v. Samback (c) ; and as to the objection which 


was made, that thus the ndant might be enſnared into 2 


demurrer, when he might have a good plea to bar the plaintiff, he 


faid, that if he had ſuch a plea he ought to plead it. 

. 

[91] and a verdict in this caſe ; and faid, that if an aſſiſe were for four 

pounds rent, one could not abridge that demand; and ſo he ſaid it 

was in real and perſonal actions. If an action of debt be 

23 pam or vray. LN writ abates in 
(4). 


Gould, Fuſtice, conceived a difference between @ demurrer 


HozT, Chief Juſtice. As to the caſe of aſſiſe for four pound 
and ſhewing RC of three pounds, that is ron another 
thing; for then he brings an -fi/e of a rent, of which he was not 
at all diſſeiſed. And he faid, this was a debt indeed ariſing by deed, 
but not a ſtated debt in the deed itſelf, And he faid, the caſe was 


- fo) 5. Mod. 212. | {d) Year-Book 10. Hen. 6. pl. 5. 


%) 22. Co. 45. Dyer, 61. b. Yelv. 66.—But ſ:e now 
7 Hob. 133. 4 Geo. 2. c. 28. | 
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is more than à man's avowing for a quarter's rent more than is Oz? 
due, and a demurrer thereu He ſhould have a return irreple- 

"able for what is due. So of rent; and nomine pane,/and title , 
only for rent. 


And by THREE JuDGEs, judgment was given for the plaintiff, | 
he arr th the overplus. | Tips 


' Norte, Here it was agreed by the Court, that ſo much a hun- 
dred, and ſo much a hundred by retail, are the ſame thing, and that 
here either party may tell them out; and that if he that had told 
them had not told them right, then the other might ſhew thar, and 
join iſſue upon it. And it was agreed here, that the property of 

hundred that was cut at the time of the agreement did veſt 
in the plaintiff; and ſo of the reſt, as they were cut down. If the 
ale had been of five hundred ſtacks out of ſeven hundred, then 
the buyer might chuſe ; but if it were five hundred to be ſet out 
by ſeller, the ſetting-out would be a condition precedent, | 


Yoxon againſt Bennet. \ Caſe 19. 


RROR or A JUDGMENT affirmed in the court of Cheſter, upon judgment in an 
2 writ of error of a judgment given in the corporation-court inferior court is 
of the city, in an action upon the caſe for a libel. | good, although 
| was 
The declaration ſet forth, that the plaintiff was AN ALDERMAN direQted to the 
of the city of Cheſter, a juſtice of peace, and a grocer by his trade; C at mac, 
indthat the defendant did maliciouſly, &c. publiſh a libel of him in ous 
theſe words, which he cauſed to be fixed up in ſeveral places of juq tothe fri 
the town: „ Theſe are to adviſe all pt to ſhew me of the counry. 


here I may ſee Alderman Toren, to receive my money of Ante, 23. 


4 him,” 2. Salk. 417.42% 
A demurrer to this declaration, and j for the plaintiff in 2 v. acc 
the mayor q court, affirmed in the Chief Fuſtice's court. 1. Mod. 35. 


And here it was affigned for error, that upon the plaint levied 1254 = 
below, the proceſs to bring the defendant into court was directed Ld. Ray. 592. 
to, and executed by, THE SERJEANT AT MACE;” and after an 772. 1163. 1369. 
—— in the demurrer, they directed a precept to 3 
* the ſheriff of the county” to call a Jury, and enquire of da- . Term Rep. 
mages. | 133. 7 

And IT was URGED, that they could not that officer ; 
but that the ſame officer who executed the meſne proceſs ſhould 
execute the judicial one; and they, ſaid, no preſcription could be 
to juſtify theſe proceedings, becauſe they had no ſheriff until the 
time of Henry the Seventh; for until the twenty-firſt year of that 
king, the city was part of the county at large, and they had no 
ſheriff but that of the county ; and therefore this ſheriff could nog 
Fe an officer to the mayor's court, which is by preſcription. 


A 5Econn 


*[g2] 


Yoxon 


rait 
Paxppr, | 


and to make enquiry in court; for it never was 
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Ascom ERRQE. Was, that upon an interlocutory judgment 
in an inferior court the way to enquire for damages is, for the 
SERJEANTS AT MACE to ſummons an jnqueſt to ”m—_ in court, 

ſuffered in an in- 
ferior court, that the Judge of it ſhould ſend his precept to another 
officer to enquire of damages ; for that is the particular preroga- 
tive of the courts of WEsTMINSTER-HALL to ſend to the ſherif 
to enquire of es; and is more than even the courts of Lond 
have ever attempted to do. | 
A THIRD ERROR was, that the originalwas AN ATTACHMEyy 
8 corpus, which is only a proceſs in treſpaſs ui et armis, and not 
caſe; for in treſpaſs on the caſe, the original proceſs is ay 


-. ATTACHMENT per bona, but not to arreſt a man's body preſently, 


LEY 


PE - FOURTH _ was, that the joinder in demurrer is peri 
cium mnis occaſione tranſgreſſionis pred. inſtead 
— foper caſum. 9 n 
CHrEsSHYRE contre. It is faid before to be, tranſgr, ſuper caſun 
and then tranſgr. prædict. muſt be ſuper caſum. Or 
As to THE FIRST EXCEPTION he faid, the city of Cheſter vs 
an ancient county long before Henry the Seventh's time; and it 


| had ſheriffs time out of mind, and proceſs directed to them, and 


abundance of ſuch precedents ; and the act of 11. Hen. 9, c. 15, 
was only a confirmation. And he faid, all their precedents yere 
thus, that THE SERJEANT AT MACE did execute the 
proceſs and the ſheriffs proceſs after judgment ; and that 2 

ing might be good by grant ; and what may be by grant might 
have been by preſcription ; and he faid, that, by law, the fame 
perſon may be judge and miniſter (a). By the fame reaſon, ſeve- 
ral may diſcharge the office of one (3). The courſe of a court is 


the law thereof, and need not be ſhewed ſpecially in pleading; 


but the courts above are to be ſatisfied of it by precedents and 
certificates of the Judge of the court (c). And there is a difference 
in the manner of taking bail in this court and the common pleas; 


and fo formerly of return of ſcire ſacias; this court did alway 


require two ſcire facias, and returns to them both, but one ſufficed 
in the court of common pleas. 


* HoLT, Chief Fuſtice. Suppoſe the firſt proceſs to ESR 
JEANT AT MACE were wrong, yet appearance and pleading wil 
cure it ; for where a man has a day on THE ROLL, he may appear 
if he will at that day, though there be no return of the writ ; and 
precedents are ſhewn as ancient as 5. Elix. of this manner of pro- 
ceeding. : 6 | 

PowELL, Juſtice, ſaid, they could not take judicial knowledge 
whether the city of Cheſter bad a ſheriff only by act of parliamentin 

(s) . re. 238. Jones, 193. Ver- (5) Mod. 598. Noy, 64. 
Book 12. Her. 7. pl. 3. (e) Wincor's Caſe, 2. CO. 


n 
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zme of Henry the Seventh ; for that ſtatute only ſays, then it was Foren 
— 2 and the ſtatute of 43. Eliz. c. 2 — — 
the officer of an inferior court ſhall not ſwear a jury to enquire of 
damages before him z but the method is for them to ſummon a 
jury to enquire of „ and to fwear them in court before 
the Reward or Judge of the court: and precedents were ſhewn 
here of writs anciently directed to the ſheriff of Cheſter, and that 
there is a court by preſcription holden there, called the Seri: 
court. 

And by PowELL, Juſtice, An officer called “ fberiff”* might 
have been without a county, and ſo known time out of mind; and 
2 ſubſequent act of parliament making it a county alters not the 
preſcription : but he faid, this could not be good but by 
preſcription 3 for the ſame officer that executes one proceſs ought 
to execute all; and therefore if, upon exception to the Heri 

be directed to the coroner, though the exception beafterwards 
removed, it ſhall never after go to the ſheriff; and though there be 
no precedents of theſe proceedings but ſince the time of Henry the 
Seventh, yet if the current of precedents has been ſo ever ſince, 
we ought rather to run with the tide than to reverſe all the judg- 
ments that have been given ſince ; for in ſome caſes, Communis 
error facit jun. 

And, PER TOTAM CURIan, judgment was affirmed, without 
regard to the inqueſts being taken before the ſheriff, 


DNN E= 


. 


Oades againſt Woodward. Caſe 120. 


Uro ARETORT by MR. Cranke, the Secondary, the caſe 1 either party 


was thus : One had given a warrant of attorney to enter dic in Vacation, 
judgment againſt him as of Michaelmas Term, or any other ſubſe- within a year 
quent Term, and before judgment entered he died; and after the aſter giving a 


warrant of at- 


3 up judgment as of a Term when the party was tarney, judg- 
ve. | 


The debate was upon the ® regularity of the entry, for that the ag ew 
attorney's warrant was determined by the party's death (a). time a Boe 
| that Vacation. 


Hol r, Chief Faſtich declared himſelf defirous to know how the g. C. ante. 2. 
late practice had gone, for he had known various geports of it for-. + «r 4 1 
merly ; at one time it had been reported, that if the plaintiff had 8. C. 7 akk. 5. 
entered judgment before the continuance-day after the defendant's s. C. 3. Salk. 116, 
death, it would hold good, but not after; at other times it had S. C. Holt, 401. 
been reported, that he might enter it at any time before the eſſoin- 5. C. 2-Ld.Ray. 
day of the next Term as of the precedent Term when the party —— 


was alive; fo, he faid, it had gone both ways. Fitzg. 191. 
Tux ATToRNEY-GENERAL faid, If the do not enter — 0 0 
his judgment within the year and day, he cannot do it afterwards Com. Rep. 177. 
Tidd's Prat. 


(a) Sce 2. Stra 718. 1081. Barnes, 270, Viner's Abr. & Judgment” 107. 299. 694. 7 
without 


* 


ki — r 


g 


| Woomwans- if within the year it may be after death of the party? 


* 
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without the leave of the Court (a, which cannot be had without 
an affidavit that the parties are living; and, Why is that required, 


Hor, Chief Fuſtice. The reaſon is, that if he enter it after 
the year, he muff enter jt as of that Term on which he has leave; 
but within the year he may enter of a precedent Term. | 


And Shelley's Caſe (b) was quoted at THE BAR, where j 
ment was 6 et age party was actually dead, becauſe 1255 
alive in the morning the firſt day of Term. = 

HoLT, Chief Juſtice. If one die in the Vacation after polen 
ſettled, judgment is frequently entered afterwards ; fo if the rule 
be for entering of judgment in 'Term-time, and the defendant die 
3 it _— OR __ if the defendant die 
after verdi im in judgment ſhall be 

nl En. | 


entered 


IT was OBJECTED to be a very inequitable thing ; for by this 
means, one creditor would run away with all and leave the ref 
nothing; and this was faid to be againſt both conſcience and law, 


for it was a rule in law, whenever a thing is doubtful at law to 


Ant „. 


1 


go by equity ; that this was a kind of a fraud; that a letter 
attorney was in its own nature revocable ; that death was 
an actual revocation ; and therefore the attorney had no authority 
to confeſs the judgment ; .and that the ſtatute of 29. Car. 2. c. 
of Frauds and Perjuries, had made a difference in the caſe; 8. 
before that ſtatute, a judgment referred to the firſt day of the Term 
of which it was entered, but ſince that ſtatute, it refers only to 
the time of the actual ſigning of it, which time is to be marked on 
the fide of THE ROLL : but that cannot be done in this cafe, 
® becauſe the attorney has no authority at the time the jud 
was actually entered, though he had one at the time it is ſaid to be 
entered; and a warrant of attorney is revocable, though the party 


. covenant not to revoke it. 


Ante, 2. 


On THE oTHER $1DE, Shelley's Caſe (b), and Sir Georg: 
ReynePs Caſe (e), in Palmer, were ſtrongly inſiſted on. 


Wann of u. Hol r, Chief Fuftice. If this be fraud, it is a pia fraus to get 1 
torney revoked. juſt debt by due courſe of law; and he agreed, that a warrant of 


8. Mad. 77. 


Ante, g3- 


attorney was Rvocable in its nature; but if there be a warrant of 
attorney to confeſs 2 judgment, and after the defendant come and 
revoke it before it is entered, yet the attorney ſhall enter it not- 
withſtanding the revocation; and the courſe of the Court has been 
ſo time out of mind; and the courſe of a Court is the law of it. If 


judgment be entered in Vacation, and a writ taken out againſt the 


party's goods as of the Term before, yet the writ ſhall 9 AF 
money of his. goods in the hands of his executors. If a fine be 


(a) See 6. Mod. 212, 2, Will. 36. (5) 2. Roll. Abr. 396. 2. Co. 93. 
and Tidd's Prat. 302. or, 136. 

| ([) Pam. 508. 

; acknowledged 
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acknowledged before commiſſioners in the long Vacation, and no Ons 
writ of covenant taken out, then the party — they , 
hall after enter the king's filver, and take out à turit ciuenant 
xx of the Term before, and nobody evet ſtopped upon it; nor was it 
ever moved in the common pleas, « Do not receive this fine, for the 

died before the 2writ of covenant ſued out.” And the ſtatute of 
Fade and Perjuries does not extend to this caſe; for if judgment 
de given again him, and execution taken out in the teſtator s life- 
time, it binds the goods in the hands of the executors (a); and the 
ſtatute of Frauds and Perjuries is purely for the of pure EY 
chaſers, and in regard to lands, but makes no alteration as to 
— 195 binds them only from the delivery of a writ to the 


AnoTHER EXCEPTION was, that upon ſearch it was found 
that no bail had been filed. | 


But HoLT, Chief Juſtice, inclined to compel the attorney to 5 
fle bail now 3 for if it were an adverſary action they would do fo, Dol Od apy 
and why not ſo here? And he ſaid, he was very well ſatisfied as to 14. 37-348 
the other point. | | 

But upon the laſt exception, it was ſuffered to go over till next 
Term (I). | 
(s) 2. 1d. Ray. 850. Tidd's Prat. Cova v refuſed to permit the roll to be 

filed, fince purchaſers or others might 

(5) It is faid S. C 2. Ld. Ray. $50. be prejudiced by it. But by 8. C. 1. 
that it appeared upon enquiry, that the Salk. 87. it appears, that one of the rea- 
roll, upon which the judgment was en ſons for refuſing to permit the roll to be 
tered, was not brought into the office filed was, becauſe the judgment was not 
until aſter the effoin-day of the ſubſe - dacbetad purſuant tol the 29. Car. 2. c. 3. 
quent Term, and for that reaſon 11 ScealſoS.C, 3. Sa k. 116. 


„ Anonymous. Caſe 121. 
Hr, Chief Juſlice. There cannot be two ſcire facias taken Sire facie: te- 
out together, but the firſt muſt at leaſt be ſeven or eight days turned. 
out before the return of it, and then the ſecond to be purchaſed (a). — 3 


Ld.. Ray. 3177. 1467. 
(a) Vide ante, page gj. 


Nicholls againſt Tirrett. Caſe 122. 


WHEN one pleads the ſtatute 8. & 9. Vill. 3. c. 18. of Two- Pankrupes, 

Thirds, if he would tak advantage of the clauſe of being in Two-thirds ſta- 
cuſtody, he muſt ſhew it to have been on the ſeventeenth of bute private. 
November ; if of the clauſe of abſconding, he muſt ſhew he ab- S. C. 2. Ld.Ray. 
ſconded for debt at the time of the ſtatute made. ut. 


Ante, 6. 
And HouT, Chief Fuftice, ſaid, he took the ſtatute to be a - 10. 1 
private law ; for though it concerned a great many, yet it con- 


cerned a particular fort of people. 
| And 


3 ar Amun: 2 „„ —ůä — K —˙—»—— 29 ens _ _— PRs = 
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— immer, or 


. C. a. Ld. Ray. 
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Krenotis And here the plaintiff had judgment, becauſe the defendant di 
net ſhew in hig plea, that he had abſconded at the time of the 28 
Tianzv7: mide, but only faid it was on the feventeenth of November. 
Caſe 123. Thomkihs againſt Pincent. V9 | 
Epon a leaſe for FYEBT For RENT. The plaintiff declared on a demiſe, bearing 


twenty 


S. c. 1. Salk. 
141 


Pex CUx Au. This exception, viz. that the rent was payable 
on the twenty-firſt of December, and then the year ended as to the 
tent; and then the rent had been payable and demandable if there 
bad not been twenty days more; the declaration is bad, for it v 

*[ 97 ] fot other rent than was ® demandable and payable by the leaſe, 
And the caſe of Parker v. Harris was quoted (a) : A rent ws 
reſerved half-yearly from Michaelmas ; an action brought for hall- 
a-year's rent 3 twenty- fifth day of March, which was not 
balf-a-year from Michaclmas; and the rent being reſerved halſ- 
yearly, without mentioning any day there, there muſt be a full half. 
ore it is due: but otherwiſe where it is made . payable at 
ſuch and ſuch Feaſts, quarterly or 2 yeur'y z there, though the 
quarters or half-year in reality be not expired, yet 28 to the 
reſervation and payment it is. » | | 

And here THE Courr ſaid, that in this caſe an action could not 
be brought for the rent until twenty days were paſſed ; but it v 
due immediately after the Feaſt, and payable. 


And here, foraſmuch as the rent declared on, and the rent re- 
ſerved by the deed, were quite different, THE Cour told the 
plaintiff that he could not diſcontinue, for this judgment could be 
no bar againſt the right rent (5). * 


(a) 4. Mod. 76. Salk. 262. cording to the redderdum, and not accord- 
(5) And by Hor T,Chief Fuftice, Power, ing to the havendum. But where the refer- 
and Gov. », Juſlices, againſt the opinion vation is general, as half yearly or quz- 
of Pow rn, Fuftice, judgment was given for terly, and no ſpecial days are mentioned, 
whe de ſendant; for where there are ſpe - there the half-year or quarter muſt de 
cal days of payment limited upon the red- computed according to the Labendur— 

der du, the rent ought ic be computcd ac- $. C, 2, Ld; Ray. 319. 
Anonymous. 
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Anonymous. Cuſe 124+ 
* AND Re of the City of ey wens bed by w S on 
R and no proſe- — of pro- 
cution 2 es them, pes eee 
IT was MOVED to diſcharge their recognizance, or 2 not diſcharge, a 
with their appearance, 2 
But THE CouRT faid, they could not do it; and all they could 
do was to reſpite their recognizance. 


Ode againft Norcliftl. Cue 125. 
Eafter Term, 1. Anne, Roll 380. Se 


N AN ACTION on a bill of exchange it was pleaded in abate- A nates 
| ment, that the defendant was one of the clerks of the court of —＋ a clerk of 
common pleas, and ought not to be ſued out of that court with- © A. contented 


out his conſent. The plaintiff replied, that the defendant con- 2. K mcf l 
ſented, but laid no venue where. 3. 2. mal hy . 
And PER CURI1am, It is therefore bad. $.C. 1. Salk. 4; 


S. c. 3. Salk. 283. S. C. a. Ld. Ray. 869. Poſt, 106. Stra. 837. 864. Ld. Ray. 135. 337. 70. 
$69. 173. 1208, 1556. 


Anonymous. | Caſe 126, 


Ari ft ud iſſued to remove orders made concerning A certiorari to 


2 ſalt, and the orders returned were concerning ſalt in 7 —— 
falt will not re 
move one re- 

— IT WAS HELD they were not well removed; for a | — ge. 


certiorari cannot remove general orders, though a g 


tiorari will remove * ones. 4. Hawk. P. C. 
164. 
Goodwin againſt Hilton. Caſe 127. 


2. A WRIT OF ERROR, the bail rendered their prin- Bail render the 
the twentieth of December before; and in the Pabrdiery 8 

*. 5 the defendant meeting the plaintiff at la * told him, © ante, 77. 

that he had ® rendered himſelf in diſcharge of his [98 J 


The plaintiff 's attorney having no notice of the 3 took 
out a capias againſt the principal, and a ſcire facias againſt the bail, 
who pleaded nul tiel pe _ as the principal in rerum naturd ; and 
upon examination of regularity of the render this matter g, Nod. 129. 


appeared, 1. Peer Wins. 
It was agreed by the Court, 2 go 


Fix5T, That bail might well render during a writ of error (a), 3337+ 


(a) See Tidd's Pract. 144, 145. 
Vol. VII. H SECONDLY, 
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SECONDLY, That by courſe of the Court, there ought to be an 
entry made by — — with all convenient ſpeed, 
may 


in a book to be kept for that 
bench, to the income che plaint 


in the office of aſh wars 
know how to proceed; 2 


is, to charge the party in execution, or to take a fieri facias or 


other writ. 


Tumprv, That by the late rule of Court, beſides this entry 
there muſt be two days notice to the plaintiff's navy 5 before 4 


cummittitur can be entered, or a diſcharge upon the 


FourTHLy, It was alſo 


piece. 
, that the courſe of render is 


Ante, 85.77-51- upon the reddidit ſe, ſigned by the Judge, to get a certificate from 


6. Mod. 309. the clerk of the paper to the 
2. Sw: gh 
2. Show, 3 


1: Ray. 256. 


* 353» 


"Caſe 128. 


Poſt. — 
6. Mod. 91. 


Caſe 129. 


If the lord of a 
raanor hold by 
the ſervice of re- 
pairing à bridge, all the aliences of the demeſnes of the manor-are 


warrant to enter a diſcharge 


maſter of the office, which is his 
upon the bail- piece; but ſuch certi- 


hicate does not make the reddidit ſe better or worſe. 


And here was an entry made inthe book k ept in the office not only 
before the ſecond feire facias was returned, but likewiſe long 


after the reddidit ſe; and it would have been well as to that, but 
that it appeared e defendant had eſcaped long before. 
Anonymous. 


Þ CURIAM.—An executor ſhall pay coſts for not going on 


to trial (a). 


14. Ray. 437. $65. 1413. 8. Med. 108. 
2- Peer. Wms. 285. 3. Peer. Was. 347. 


(a) By 14. Geo. 2. c. 17. „ If a plain- 
« tiff, aſter iſſue joined, neglect to bring 
« on the iſſue to be tried according to 
** the courſe and practice of the Court, 
4 judgment may be given for the defen- 
& dant as in caſes of nonſuit, c. But 
it is decided, that an executor and an admi- 
niſtrator ſhall not pay coſts on judgment 
as in caſe of a nonſait under this ſtatute, 


not proceed to trial purſuant to his notice, 
he ſhall pay cofts, Elwis v. Mocatto, 2.Ld. 
Ray. 865. S. C. x. Salk. 314. Rex v. 
Powell, 1. Stra. 33. for by the conſtant 
courſe of the Court a deſendant is in- 


Comy. 162. 1. Peer. Wan. 482. 593; 


Stra. 682. 871. 1106. 


titled to coſts, if the plaintiff give no- 
tice of trial and neither go to trial nor 
countermand it in time, Rex v. Heydon, 
3. Burr. 1305. So an executor or ad- 


miniftrator is liable to coſts upon a judg- 


ment of non proſ. Hawes v. Sanders, 
3. Burr. 1584. So alſo upon a den- 
nuance, Where he has knowingly Þrought 
a wrong action, or otherwiſe been guilty 


30. of a default, Harris v. Jones, 3. Burr. 


1451. But if the not going on to trial 
was not owing to the lache of the 


not liable to coſts, Barnes, 316. Hu- 
lock on Coſts, 189. 


The Queen againſt Sir John Bucknal, Kat. 


GIR JOHN BUCKNAL was lord of the manor of Le Maorein 


ordſbire, which manor was held by the ſervice of repair- 


8 792. $04. 3. Salk. 77. 381. 


liable to the whole charge 


of repairs.—S. C. ante, 54. 8 C. 1. Salk, 358. S. C. Holt, 128. 3. C. 6. Mod. 150. 8. C. 
ing 
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e public bridge; and though all the demeſnes of the manor, i 


395 4 Sta Joun 
Yet THE CouRT held, that all the alienees were chargeable in Bocknaty | 
proportion, yet the 2 might charge any of them with the Kur. 
whole, and re 2 — inſt the others: And 
though the lor ing but the copyhold, yet foraſmuch # 
u oe freehold thereof was in him, n and the '[ 99] | 
Court would direct the information to be againſt all the parties 
able; but let him that is charged have his remedy againſt the 
teſt. 
Anonymous. Cale 130. 
Hour, Chief Fuftice, declared, that if complaint were made A manormutt | 
to him, that a juſtice of the peace had iſſued a warrant be grounded on 
to take away goods out of a man's poſſeſſion to which he pre- E informa». 
tended a right, he would ſend for the juſtice and bind him over; | 
for people muſt take the legal remedy, nenn 


7 


oa Je. 643. Ses, 138. E. Ran Rep. 247, Ld. Ray. 556. 767, 358. 878... S . 710.2008 


Wortley Montague againſ Lord Sandwich. Caſe 131. 


[JPON MOTION for @ new trial, the caſe appeared to be What ſhall be 
thus: pg : evidence of con · 
An executor ſeveral years before had left ſome houſhold-ſtuff in Ante, 5. 12. 

the houſe by the conſent of the heir, who uſed them afterwards ; and 2. Salk. 422. 

within fix years of the action brought, the executor demanded the 321. 

goods, the heir refuſed to let him have them; whereupon — 233. 

trover was brought, and the ſtatute of Limitation pleaded. I — =" 


And by THE Cour, The uſer before the demand was no con- 5 
rerſion nor evidence of it; for it was with the conſent of the ex- „36. 
etutor till then. And the demand being within fix years, the Stra. 556. 736. 
refuſal which enſued it, and is the only evidence of a conyer- 907. 
fon in the Caſe, was within the ſix years; and if a trover be | 
before ſix years, and a converſion after, the ſtatute cannot be 


pleaded, 


The Queen againſt Sturney. Caſe 132. 
TURNEY was convicted in a ſummary manner on the ſtatute if a ttatute | 
of the 13. & 14. Car. 2. for, a fraud in a cuſtom; and the ente an of, 
conviction being removed here was quaſhed on motion, — SEES 
For ER CurIAamM, The ftatute directs no particular of Hall be tried, it 
trial, but only that the offender ſhall be fined at the ſeſfions 3 and n fied by 


"Comb, 8, 24. 3. Salk. 329. 337. Ld. Ray. 347. 732. 991. Stra. $20. 943- 952, 
H 3 Whenever 


i 
4 
4 
| 
f 
{ 
5 
| 
| 
| 
| 


Jurys may, after 
Judgment 


rn | makes i 
2 whenever an act of parliament NN ſilent on 


the manner of trying it, it ſhall be i a.trial per pai 
3 according to — CAR TA. * 


Caſe 133. * The Queen againſt Darby. 
A perſon con- T? being convicted of ſubernation of perjury, and 
victed of ſubor- judgment, qued capiatur 1 in upon the 


1 Her capias, offered to move in arreſt of judgment, 


ed Tur Cour and Bar faid, they never had known a motion 
_— in arreſt of judgment, after a judgment quod capiatur pro fine, 
tuch judgment. IT was INSISTED ON for the that the judgment was 
— — — e: but the certainty of the fine could not be known until 
d court the party be brought into court, and that in the mean time theje 
SC. x. S 58 is 4 ſhort entry made of the judgment, quod capiatur : But after 
1 the fine is ſet, then there is an entry made at large, and that 
1. Lev. 118. is called the fine - roll; and if judgment ſhould be arreſted now upon 
6. Mod. 2u2. the motion, the entry muſt be quad capiat inde fine die, which 
would be contrary to the judgment before, upon which the capias 
-o fine iſſued ; and the judgment is as, final as it can be, when it 
is quod capiatur pro fine, though THE ROLL be not made up until 
he be brought in upon the capias. And the firſt caſe in Palmer 
was quoted, where it was ſaid, that a writ of error would lie of 
this judgment before the fine ſet. | 


Bur xOTE, There it was a judgment that he ſhould be ouſted 
of his franchiſe, and likewiſe taken pro fine; and they ſaid this 
was ſtronger than the caſe of ejectment; for there judgment is 
not com until damages be found, and yet a writ of error lies of 
the judgment before any damages found ; and the reaſon is, be- 
canſ by the judgment that is given, the poſſeſſion is touched im- 
— > Lg where a judgment is final for any part, writ of 
error e. 


And here they would have the capias pro fine to be in nature of 


an execution. a | 
Jud HoLT _—_ becauſe it is not certain; and he faid, 
that upon an interlocutory judgment in caſe or treſpaſs, a capia 
pro fine ſhall go, yet after they may move in arreſt of 3 
and theſe are likeſt of any to the caſe in queſtion. And it is not 
like a judgment guod computet ; for after ſuch judgment you cannot 
x move in arreſt of judgment; for then there is no more to do, but 
- to ſee what is behind. 


And upon the doubt, time was given until the next day. 

wg poles AGREED, that if ſo be it could not be moved in 
arreſt of j it might very well be urged in mitigation of 
the fine; fas that ces exceptions wary hoard, 2 


FirsT, 
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chancery between A. and B. and that a commiſlion iſſued out of Mn of ber 
that court to examine witneſſes in the cauſe, and that J. S. was ry, © — 
frorn a witneſs before the faid commiſſioners (without ſaying in pear that the 
that cauſe, or what he had ſworn), that the defendant ſolicited him party ſuborned 
to forſwear what he had ſworn before; and it not appearing that committed the 
the oath was in any cauſe pending, or that it was in any material P 

point, were two exceptions ; for that ought to be ſet forth, that Cro. Car. 337. 
the Court might judge whether it was a point material or not; for 3 Mod: 122. | 
it could not be perjury if it were not, and then ſolicitation could 3, - 
not be a ſubornation. 4 Hawk. P. C. 


SECONDLY, That F. N. was to have been a witneſs in the fame <4 921. 1230, 
cauſe, and that the defendant went and deſired him to ſwear ſuch 
a particular thing, without averring that it was falſe, or that he 
knew nothing of it. 

Theſe objections ſeemed of weight to THE Coun, 


HoLT, Chief Juſtice. How ſhall we judge of the nature of . Show. 12. 
his offence, and, by conſequence, what to ſet, if we do not 2. Salk. 514. 
know it from the record of his conviction? If a man be indicted 1. Salk. 374. 
of perjury, and it do not appear what he ſwears, and that it was * 
in a cauſe depending, and material to the point in iſſue, the in- 8. Mod. 187. 
dictment will be bad; and the Court is to judge what is material, 
ind that they cannot do, if it be not ſet forth: and by the ſame 
reaſon, ſubornation muſt be of ſuch a thing as would be perjury if 
ſworn, and ſo muſt be ſhewn certainly. 


But as to the other point, it ſeemed to be a common-law of- 
— "ag offer money to ſwear to a particular thing whether 
(rue or | | 


(«) 2. Bum. 1189. 
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MICHAELMAS TERM, 


* a 
The Firſt Year of Queen Anne, 
Ar | 
The Sittings 


AT 
Weſtminſter, 


BEFORE 
Sz John Holt, Kut. Chief Juſtice 
OF 
The Caurt of Queen's Bench. 


The Queen againff Swanſon, Baynton, Hartley, and ©. 24 


Spurr. 
HE DEFENDANTS were all indicted upon the ſtatute of The ſubfequent 
| 3. Hen. 7. c. 2. againſt ſtealing of women, &c. 4 — 


Man ſoroibly 
The indictment ſet forth the woman's age; that ſhe was an married will not 
heireſs to J. S.; was worth in goods and chattels ſo much, and fo <*tinguith the 
much in land of inheritance z and that ſhe was a virgin. 6 
8. C. ' 
Upon evidence, the caſe appeared to be thus ; . C 4818. 
Baynton, perſonating a countiy , though in truth a woman 253 
of the town, took a Birks in — houſe where Mrs. Plaiſant — 49% 
Rawlins * lodged (for that was her name), and after ſome time in- 2. Vent. 243- 
troduced the ſaid Swanſon into the houſe, as her brother, where he 1. Hawk. P. C. 
frequently had the conyerſation of the ſaid Rawlins. In the mean 1 fl p. c. 
time, Mrs. Baynton uſed to magnify her pretended brother's merit 7. Oe 
and goodneſs, inſomuch that the ſaid Rawlins bad likewiſe declared 
her liking of him, and wiſhed he would marry her. But to get her [ 102 ] 
abroad without any of n Baynton deluded her aunt — 
4 
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Tux Qa her to go with her to church; and againſt the time, got bailiffs to 
Se, take out a writ for Rawlins and her aunt, and fo they way-layed 
Ba — e and arreſted them, and conveyed them from Neſtminſter, where 
. they lived firſt, to the Garter Tavern in Drury-lane, and there 
axp Sruxz. ſeparated the aunt and her, and carried her to Holborn to the 
2 Tavern, where Swanſon came as her bail, and there married 
her, continuing under the arreſt ; Baynton telling her, that if ſhe 

did not marry him ſhe muſt go to Newgate, | 


Stvanſen and Baynton were found guilty : 


For THE Cour delivered it to the jury for law, that though 
the faid Rawlins had a for the man, yet becauſe ſhe was not 
rivy to the contrivance of coming out to him, and knew not 
ore-hand, or conſented ſo to come to.him, and being married 
whilſt ſhe continued under that reftraint and violence, though per. 
haps ſhe conſented to the marriage, yet the ſaid fact was a crime 
within the ſtatute ; for here was a forcible _— away, and her 
ſubſequent conſent, while under the reſtraint, could not be looked 
| but an effect of the continuing force; and that though 
Swanſon had known nothing of the firſt force, yet he knowing her 
to be under it, and marrying while he knew her to be under it, 
made him approve of the firſt force, and fo partake of it, fo as tg 
be guilty, 
Norte, Upon this ſtatute all aiders and aſſiſters are principals, 
- And NoTE, The man was hanged, 


 Hartly and Spurr the bailiffs were acquitted, 


MICHAELMAS TERM, 
The Firſt of Queen Anne, 
I N 


The Queen's Bench. 


Sir John Holt, Kut. Chief Juſtice, 

Sir Lyttleton Powys, Kr. 

Sir Henry Gould, Nut. Juſtices. 
Sir John Powell, Kut. 

Edward Northey, Ey y. Attorney General, 
Simon Harcourt, Ei. Salicitor General. 


Le Noyer's Caſe, | Caſe 138. 


N AN INFERIOR CQURT the record was made, in the ace 
part of iſſuin the proceſs, præceptum fuit,” inſtead of inferior court 
cannot 4— 
ꝑpræceptum ę . 3 mended by the 
And becauſe the draft of the Counſel given to the to Counſel, 
enter up by, was right, it was moved ee 
it. b 3 


fault of the clerk. 


Hor r, Chief Fuftice, faid, he would gladly have an action 
brought again rnb _ dcn a fault in entry, 
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Lz Novzn's contrary to the advice of Counſel ; for they ſometimes do it Out of 
Casz. malice, and ſometimes out of preſumption ; beſides no diminyyn 
lies of a record of an inferior court (a). 


(%) But tee Comb, 370. that no diminution lies to an inferior court, 


Caſe 136. Reignol againſt Taylor. 

It need not be ERROR or A JUDGMENT IN TRESPASS at the Stara) 
New in fe'ting E Court. a 
forth the ſtlc of h 


an inferorcomt;, TE FIRST EXCEPTION that in the record ſent up 
Phat it was held do pot, ſetting forth the ſtile of the court, ſay, that it was hel 
ande. within the juriſdiction of the court. 

S. C. Holt, 185, HoLT, Chief Fuftice, and Tux Cour. Where you declare 
x. Co. 51. in the inferior court, you ought to lay the fact, or cauſe of alia, 
Co. Lit. 58. to have ariſen within their juriſdiction; or if you declare, that u 
. Roll. Ar. a court held, ſuppoſe at ig lane, ſuch a thing was done, there 


21 5e. 69. you mult ſay, that the court was held within apt — of 


96. 105. 137. the court ; but when you on]y ſet forth the ſtile ; à Court, you 
e 289. need not ſhew it (a). 

0 2 5 
2 Mod. 8 Mod. 141. 3. Salk. 216. 2. Show. 130. Ld. Ray. 211. 216. 240. 346. 796, 


$37. 1040. 1310. 1555. 8. Mod. 4. 77. 175. 374 9. Mod. gs. 1. Peer Wms. 476, u. 26, 
630. 786. 794. $27. 841. 


A declaring in ANOTHER ERROR Was, that it was not alledged that the plaintif 
the Stamm yCourt was à tinner ;, and by ſeveral acts of parliament goncernipg their 


mult cr de juriſdiction, they ought to ſhew it, 
ber. And for this the judgment was reverſed niſ. 
4 Inſt. 229. 2. Rall. Rep. 379 1. Bac. Abr. 653. 
(a, See Row!and v. Veale, Cowp. 18. Trevor v. Wall, 2. Term Rep. 13. 


Caſe 137. Cole againſt Henry. 
che Courts will N RROR or A JUDGMENT IN EJECTMENT in Freland, in the 
take potice 4 > court of queen's bench. 
— THE FIRST ERROR affigned was, that no juror's name w 
| entered on the record, 


*[ 104] HoLT, Chief Fuftice. When there is a full jury, there ® never 


- C. 2.14.Ray. is an entry of their names in a ſuperior court. 
11. 


6. Mod. 142. THE SECOND ERROR aſſigned was, That the Judge who tie 


1. Salk. 266. the cauſe, calls himſelf the Queen's Judge; and it nowhere 2p- 
Ld. Ray. 151. pears that the king was then dead. 


Shed . „ . Hour, Chief Fuftice. We are to take judicial knowledge h 


27. 134. reigns over us, and whom we owe allegiance to; and though it be 
vue 973- —— take notice of the derpiſe-of the king, yet it is pot 
neceflity. 


Ang the judgment was affirmed, 


Harwood 
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Harwood againſt Parrot. Ciſe 138. 


N ACTION ON THE CASE 8 by huſband and wife, An 20100 wi 
A ber malicioully ind ing the wife a riot. | — 


The declaration contained two counts: FIRST, ſhewing the another ' for @ 
plaintiff's wife was of good reputation, and that the defendant, g. 
to leſſen it, indicted her of a riot, of which ſhe was acquitted ; *** 395- 
the $ECOND count was the ſame, and that the huſpand was put . 


jo great charge, 2. Show. 255. 
Ir was HELD, as to the firft count, to be no ſcandal to be Comb. gra. 
guilty of treſpaſs. | 2 


And THE CounrT, as to the ſecond count, inelined, that 1208, 
huſband alone ought to have brought the action, for he alone 


be put to the charges. 
But they delivered no politive opinion, 
Wood againſt Branford. Caſe 139, 
EMOR OF A JUDGMENT IN DOWER in the court of common On error in 
pleas, and in nullo eft erratum pleaded. dn neon 


It was affigned for error, that it was againſt an infant, who ap- form the Court 
peared by attorney, when he ſhould hare appeared by Sanne — 
Pa Curiam. Though it be after in nullo eff erratum aeg or guar. 
pleaded, yet we may grant a certiorari ad informandas conſcientias, 3 2 


and a dowager is a kind of a purchaſer, 6, Mod. 124 
| 206, 3. Lev. 9. 3. Jones, 19g. 2. Sid. 39. © 
Shield again Cliff. Caſe 140. 
(CLIFF being ſued upon a bond, by the name of Peter, pleaded Miſnomer. 
in abatement, that he was baptized by the name of Paul, and Ante, 33. 
pot by that of Peter; and concluded to the country. Comb. 40. 287. 
And yer Curian, A reſpondeas ouſter was awarded. « — 


y Salk. 238. 2. Show. 50g. Id. Ray. 178. eg. $. Mod. 213. 239, Comy. 41. 371. Scha. 
q56. 1218. ; 


Haywood againſt Davis and Another, __ Caſe 141. 


Mipptesex, BE it remembered, that on Friday next after three Pleadings in'an 
to wit, weeks from the day of St. Michael in this ſame n of wet. 

Term, before the lady the queen at Meſiminſſer, comes Rebecca Nl 

Haywood by William Smyth her attorney, brings into the court Salk, 4. S. C. 

of the ſaid lady the queen, now here, her certain bill againſt Mar- 

faret Davis, otherwiſe Daviſon, and Mary Bonner in cuſtody of 


* 
ke marſhal, &c. of à plea of. treſpaſs, and there are pledges of 


nr proſecuting, namely 7 
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abn Doe and Richard Roe, which fd tg 


Dans ano ſolloweth in theſe words, that is to ſay, Middleſex, to wit, Rebercs 
anos. complains of Margaret 15, Otherwiſe FRY i and 
Treſpaſs for Mary Bonner in the cuſtody of the marſhal of the marſhalſea of ow 
breaking ans lady the queen, before the queen herſelf being, for that they te 
entering of the fame Margaret and Mary, on the firſt day of October, in the firg 
paimiff's cloſe year of the reign of our Lady Anne, now Queen of England, is, 
— y_ wi force and arms, &c. the cloſe and court-yard of the fut 
pol fon. Reberra in the pariſh of Stebunheath, otherwiſe Stepney, in the 
| county of Middleſex aforeſaid, broke and entered, and her the faid 
Rebecca in the quiet uſe and occupation of the faid cloſe and court. 
yard did then and there difturb and hinder ; and alſo for that they 
the ſame Margaret and Mary afterwards, to wit, the day and year 
aforefaid, with force and arms, &c. another cloſe and court. 5a 
3 of the ſame Rebecca, in the pariſh and county aforeſaid, did bret 
and enter, and five hundred pails of water and other water of the 
fame Rebecca, to the value of twenty ſhillings, from and out of ; 
certain fountain of her the fame Rebecca, in the pari and county 
aforeſaid being, without the licence of her the faid Rebecca and 
again her will, foot axScut rr 
there did take and carry away; and alſo, for that they the {age 
Margaret and Mary afterwards, to wit, the ſame day and year hf 
aboveſaid, with force and arms, a Ln quantity of 4 
and water, in and upon the land and another court-yard of the 
ſane Rebecca in the pariſh and county aforeſaid, did then and there 
ut, place, pour out, and caſt forth, and other enormities to the 
e inſt the peace of our 
faid lady the queen that now is, and to damage of her the 
* thirty and nine ſhillings: And therefore ſhe bring 
I ſuit, . 


may be 

becauſe they ſay that the cloſe and court-yard, 1 the places 
in which the ſaid treſpaſſes are ſuppoſed to be done, are, and at the 
fame time in which, &c. were one acre of land, and that the fad 
Rebecca at the ſame time in which, &c. had nothing in the fame 
acre of land, unlefs together and undividedly with the ſaid Mary 
Bonner, who is in full life at the pariſh of Stepney in the county 
of Middleſex : And this they are ready to verify, Wherefore 
„ ei may be 
quaſhed, | 


Replication, And the faid Rebecca faith, that the aforeſaid bill of her the {ad 


Rebecca for the reaſon before alledged ought not to be quaſhed, 
becauſe the ſaith that the, at the ſeveral times the ſeveral treſpaſſes 
aforeſaid are ſuppoſed to be committed, was ſole ſeiſed of the faid 
cloſe and court-yard in the declaration of her the faid Rebecca firk 
mentioned, and alſo of the faid cloſe and court- yard in the decla- 


ation aforeſaid of her the faid Rebecca ſecondly mentioned, 
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aforeſaid fountain in that declaration in like manner men- Harwoon 

2 and alſo of the third court - yard in the faid declaration of 1 
de faid Rebecca thirdly mentioned, and that the aforeſaid Mar- au... 
urn and at the ſaid feveral times when, &c. did commit 
{ ſeveral aforeſaid, as the ſaid Rebecca by her ſaid de- 
caration above complains againſt them; without that the Traverſe of the 
aid Mary Bonner at the reſpective times aforeſaid, or _—_ them; OY Den- 

any thing ere And ſhe prayeth 
this may be inq by the country « 


had 
that 


in manner and form above by their ſaid replication pleaded, and the 
matter in the ſame contained, are not ſufficient in law to compel * 


EE RESIN ſaid Rebecca in this be- 
the ſaid garet and Mary as before pray judgment 
1 ee bl of her the ſaid Rebecca, and that the fame bill may be 
And for cauſes of demurrer in law in this behalf accord- - 

ing to the form of the ſtatute in ſuch cafe lately made and pro- 
1 the ſaid Margaret and Mary here ſhew to the Court theſe 
cauſes following : For that the ſaid plea of her the faid Rebecca is 
double, uncertain, and wants ſorm, and concludes to the country. 

And the ſaĩd Rebecca Hlaywond faith, that the plea aforeſaid, by Joinder in de · 
her the ſaid Rebecca er ed Sek acres tn er rept ne: 
above pleaded, and the matter in the fame, confaige are good 
and ſufficient in law to compel them the ſaid Margaret Davis and 
Mary Bonner to anſwer the bill aforeſaid of her the ſaid Rebecca; 
which ſaid plea, and the matter in the fame contained, the ſame 
Rebecca is prepared ta verify and prove as the Court, &c. And 
becauſe the faid Mur guret and Mary have not anſwered that plea, 
nor have hitherto in any wife contradicted it, the fame Rebecca 
prays judgment; and that the ſaid Margaret and Mary may fur- 
ther anſwer the faid bill of her the ſaid Rebecca, &c. But becauſe 
the Court of our faid lady the queen now here are not yet adviſed 
of giving their judgment of and concerning the premiſes, a day 
therefore is given to the ſaid parties before = the queen at 
Vatminſter, until Tueſday next after eight days from the day of 
St. Martin, for hearing their judgment of and concerning the 
premiſes, . for that the our ſaid lady the queen now here 
i not yet thereof, &c. 


Haywood againſt Davis and Another. Caſe 142. 

RESPASS againſt two, for taking a pail of water out of the Ia treſpaſs a... 
ut plead a tenaney in comment between the plaintiff and other defendant ; bur if he doy 4 replication © 
1 jo [af wayerfing the tenancy in common, may — the apawye=ds C. 1. — 


The 
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Havwoen The defendant pleaded is abatehent that the other defendant 


AxoTuzz. be plaintiff replied; 
he was tenant in common with any, and concluded country. 
[05 ] _Bropericx. Where an ABSQUE HOC takes in the whole 
matter of the plea, there he who takes a traverſe, may conclude to 
Ante, 53. the country; but where an ABSQUE HOC is upon a particular fa, 
Comb. 86. 311. which does not comprehend the whole plea, there he ſhall not con- 
14 Ray. 202. clude to the country, but aver. 


337- * | 

And ir WAS AGREED BY ALL, that in the caſe of alſſus tal 
cauſd, one may conclude to the country. - 

HoLT, Chief Juſtice. In treſpaſs, it is no plea in abatement for 

a defendant to ſay, he was tenant in common with the plaintiff, be- 

cauſe he give it in evidence upon net guilty; but here the 

defendant was a pleads tenancy in common in the 


ndnd plaintiff were tenants in common of the 
Davis An . i, mY 
that he was ſole ſeiſed; ABSQUE Hoc, that 
and ꝛ0 the 


plaintiff with the other and that he may well do. 
Ame, 39. And where one pleads tenancy in common, or jointenancy in abate- 


2. Lev. 261. ment of the writ, and the plaintiff pleads in of his writ, 
. he ſhall conclude to the — 65 ary: it is there an 
br ABSQUE HOC upon a ſpecial to maintain his writ, and 
ABSQUE HOC there is merely put in for form; and is no more, 
on ome ep eng magna pun mgm menos we 

im, has nothing there. Where traverſe a ſpecial point, 
* — ——ů— — hes Bis 


is not a traverſe of a ſpecial point. 
And rx CuRIAan, Reſponſ. ultra. + 
Cale r43 | Wittingham ageinf Broderick. 
. Je i IE e ns 
n ing awa I was 
— 8 Ar — the wife ought — 1 | 
cnly.—Ante, 104. 2. Show. 255. Comb. 135, $. Mod. 26. 200. 341, Ld. Ray. 224. 44% 
2031. 1208, Sane 999, 786, 977; 2036+ | 
Caſe 144. Crogate againſt Martin. | 
Mal conclyfe PER CURIAM. Not concluding to the country upon iſſue 
— 5 P completely joined, is good cauſe of ſpecial demurrer. 
[106 1 | E 
8222 Cliſſton agaigſ Swezeland. 


The nn DEFENDANT pleaded privilege of the common pleas in 


nt privi- 


n abatement, without concluding to the record. 


torney.—S. C. Holt, 59. 1. Ld, Ray. 316. 2. Salk. 545. 2. Ld. Ray. 173. 1. Stra. 76. 55% 
| Hort, 
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oLT, Chief Juſtice. He need not do it, but he may leave the CtiryTox 
— at Iver to reply; and deny his being a perſon privileged 8 r 
there, which the plaintiff cannot do if the defendant conclude tog 
the record: And his not ſaying prout patet is no good cauſe of a 
demurrer ; and upon the prout —— recordum, there 
a certiorari to certify the record; and if they produce one 


1d ſhew they have ocivilege, the plaintiff is eftopped (e). 


(4) See the caſe of Phipps v. Jackſon, 6. Mod. 305. Tidd's Prat. $1. 


Clerk again Yewdall. Caſe 146, 


UANTUM MERUIT.— laintiff declared, that at the A declaration in 
(requeſt of the defendant, he done ſuch and ſuch ſervices - that the 
for dim, and ſets them forth; and that in conſideration thereof the 2 duch would 
defendant promiſed to pay him quantum mereretur : There was © ths plaintiff 
yerdict for the plaintiff, — bas 

Ir was MOVED in arref} of judgment, that the conſideration — 

ing paſt, it ſhould have been guantum merebatur or meritus fuiſſet. 4 C 14 Ray 
In aſſumpit for mariners wages (a), where it was laid, that in con- 835. a 
ſdderation that B. deſerviret i of deſervivit, the judgment was 8. C. 2.Salk.649. 
anefted upon that exception. 2 

. 11 

Hob r, 9 In all our judgments the entry is © quad Stra. 306. * 
« recuperet,” which is a ſubjunct; and yet it is a preſent act, and Cro. Elz. 249. 
not a future one, for it would be ill to make it future; and it IS 
muſt be tranſlated, “ that he do recover,” in the preſent-tenſe. Ray. g. = FR 
do if preſent of potential or conjunctive be the fame with preſent Salk. 557. 
of indicative, why ſhall not preter-imperfeA-tenſe of both moods 1 Com. Dig. 
be the ſame? And if this had been merebatur, you had allowed it , Afumpiir? 
good. And the merit is not paſt when the work is done, but con- 3? 
tinues until ſatisfaction. 


And the plaintiff had judgment (5). 
(a) Stiles, 444. 
J See the caſe of Meverley v. Lee, 2. Ld. Ray. 1223. 8. C. Salk. 558. | 
* [107] 
- * How againſt Prin. Caſe 147. 


N AN ACTION ON THE CASE, the plaintiff declared, that he To ay of a de- 
Was A JUSTICE OF PEACE of the county of Glouceſter ; and Pty Feutenant, 
alo DEPUTY LIEUTENANT of the ſame county; and he did peace ” -_ 
intend to ſtand candidate for A KNIGHT OF THE SHIRE of that tended candi 
county, to ſerve in the parliament to be held at Weſtminſter the date for a ſeat in 
thirteenth day of November the ſame year ; that defendant, Parlament, Do 
knowing the premiſes, and intending to hinder him to be choſen ©; ber wee for 
* @ Jacobite, who intends to bring in the Pretender and N 
LORE popery to deſtroy our nation, is aRtionable,—. 
3 1293. ho C. N. Lutw. 410. S. C. a. Salk. 694. $. C. Holt, 652. S. C. 2. Ld. Ray. 
C. 1. Brown's Caſes in Parl. 97. 1. Vin. Abr. 497. Ld. Ray. 236. $. Mod. 270. 283. 

Nx. 439. Ara. 420. 617. 3157. 1168. 2. Show. 250. 3. Mod. 26. * Rep. 7 30. | 

ight 
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knight of the ſhire as aforeſaid, and alſo to diſcredit him in tie 
amongſt his neighbours, ſpoke theſe words: .Do not vote 
& for How, for he is 4 Facobite, and for bringing in THE PRmer 
„ of WALES,” innuende the pretended Prince of Wales, « a4 
<« popery,” innuendo. the popiſh religian, © to our 
< nation, innuends the nation of England. —And 2 
another time, viz. on ſuch a day in May laſt, be, the plaintif, 
being A JUSTICE OF PEACE and DEPUTY LIEUTENANT of the 
ſaid county, and alſo A PRIVY COUNSELLOR to her preſent 
majeſty, the defendant did ſpeak theſe words of him: «© I,” innueng 
the defendant, © was arreſted at the ſuit of the Right Hour. 
- & able J. How, Eg, innuendo the plaintiff, *and it has cab 
4 me,” innuendo the defendant, & five pounds for my breakfaf, 
and if you,” innuendo the perſon to whom the words were ſpoke, 
whoſe name was ſet forth, & do not vote for him,” innuends the 
- plaintiff, © he will ſerve you ſo too. T know why he did it: it 
-*& becauſe I would not give my conſent to bring in popery and the 
« Prince of Wales, to deſtroy the nation.” 1 


Verdict, and four hundred pounds damages, for the plaintif: 
and after many hearings in arreſt of judgment, | 
Hor, Chief Juſlice, delivered the opinion of TRE Court. 
I and my — have conſidered of 1 and ad. 
though we never ſpoke of it together until now, yet we all 
een toe unanimouly of opinion Bout git by 
tionable. As to the firſt words, it may he fit to explain the mean- 
ing of them. We take it that the true ſenſe of them, as they 
were ſpoken, was, That by them Mr. How was charged to be « 
1 had a deſign, and a formed ution, to 
| in the pretended Prince of Wales and popery, to the de- 
Rrudtion of this * A En. vin It is objected, that this is 
no direct charge; rin in popery is uncertain; 
for it is not ſaid where it is to be broughe i But theſe words 
being ſpoke with reſpect to an ENGLISHMAN, it muſt neceſſarily 
be underſtood, that he was for bringing of it into England, the 
words being ſpoke here by one Exglitmen of another. And it 
muſt be underſtood, that they are both Engli/hmen, for 
every man in England, prima facie, is to be underſtood to be d 
Engliſb birth, until the cantrary appear. And for authorities here 
he quoted Caudrey's Caſe (a), upon the ſtatute bf 1. Eliz. c. 1, 
entitling her to iflue commiſſions to her natural- born ſubjects to 
| have eccleſiaſtigal conuſance; and the objection was there taken 
to the ſpecial verdict, that it was not found the commiſſioner 
were natural-born ſubjects; and the anſwer to that was, that 
every one in commiſſion by THE QUEEN ſhall be intended to be 
a natural- born ſubject, until the contrary appears; and here it 
would be a very foreign intendment, to intend one that ſtands for 
parliament-man to be a foreigner, or a juſtice of peace to be 6, 


(a) 5 Co. . - of 
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ail the contrary appear. Then if it beRaken, that he was an 
Engliſhman, here in England, of whom it is ſaid by an Engliſhman 
here in England, that he is for bringing in popery, it muſt be 
neceſſarily intended, that it was here m England, eſpecially when 
it is aid in the words, to be © to the deſtruction of our nation :* 
{ that the words meant, that J. How was for bringing in pope 

into England, to the deſt ruction of England. Beſides, if the wor 


could have reference to the bri ing in of into any other na- 
tion, it ought to be ſhewed on the defendant's fide; and if that had 
been done, the verdict muſt have been for the defendant ; for if the 
defendant had been a Scotchman or a Dutchman, and that had ap- 
peared upon the trial to the 22 in evidence, they muſt have 
iven their verdict for the ndant ; but, primd facie bein 
dae of and by an Engli/bman, it ſhall be intended into England. 
And this appears upon the conſideration of CromwelPs Caſe (a). 


07 


To fay a man is @ murderer abſtractedly is actionable; but if the See Peake v. 
precedent diſcourſe will alter the fignification which the words Oldham, Cowp. 
prima facie bear, the defendant, upon action brought, muſt ſhew *7*: 


it; as in an action br n * is © 7 mur- * 
, 


« derer,” the defendant pleads not gu it is proved he ſaid it, 
he may ſhew that the precedent diſcdurſe was about hunting, and 
that the plaintiff faid to the defendant, he had killed ſo many hares, 
upon which the defendaht ſaid to the plaintiff, he was a murderer ; 
that alters the ſignification of the words, and turns the verdict for 
the defendant, Jo here, if there were a communication concern- 
ing another country, with another man than an Engli/bman, that 
had altered the caſe, and the defendant muſt have been acquitted ; 
but without ſuch mitigation, it muſt neceſſarily be intended, that 


he meant the plaintiff to be a perſon for bringing popery into 


England. As to the Prince of Wales, who is meant by that ? 
You object, we cannot take notice of a Prince of Wales ; for there 
is no ſuch perſon in rerum naturd. Weanſwer, at the time of ſpeak- 
ing thoſe words, the law of England takes notice of a pretended 
Prince of Wales ; as by the ſtatute of the eighth and ninth of 
Villiam the Third, So that there was a perſdh, of whom the law 
took” notice, living, and pretended to be Prince of Wales; and 
is he called Lana? Prince of Wales,” but becauſe he him- 

and others take notice of him as ſuch, and pretend him to be 

ſo. And he compared it to the caſe of a baffard, ſuppoſed to be 
the ſon of ſuch a father; in law he is not his fon; but when he 
has the reputation and pretence of being his ſon, that pretence is 
enough to give the law fuch notice of him, as to le him to 
purchaſe by that name. Therefore it is plain as can be, that 


. How is by theſe words charged with a deſign to bring in the 


K of Wales and popery into England, to the deſtruction 
it. 


Thea this being he bepunt hath of the wank, GEM by 


Whether the be actionable ? I am not for ing my 
© | | 
Vor. VII. My OE. ' . Opigion 


[ 109 ] 
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opinion what the law wawld be, in caſe the words had been ſpoken 
of. 2 private man, becauſe it is going further than we need, and 
to prejudge a point that is not now in queſtion, but may come in 
queſtion ; and therefore for myſelf, I give this opinion only upon 
account of the perſon of whom they ate ſpoke, as it appears on 
the declaration. It appears in the firſt words, that he was a 
JUSTICE OF PEACE in the county; and likewife A Deputy 
LIEUTENANT : and an action lies againſt a perſon for words ſpoke 
of one in an office, upon two accounts: Fixksr, To charge one in 
an office under the late king, or preſ-nt queen, with fuch ill prin- 
Eiples, that are of ſuch a nature that they make him unfit to bear 
that office of employment, is actionable, For if he had ſuch 


thoughts to bring in the pretended Prince of Wales or popery into 
mis kingdbm, it is fit he ſhould be removed fr & * Then 


om that tru 
he, as juſtice of peace, ought to punith popery, to proclaim thoſe 
that will not come to church, to try and commit them. Surely 


then, one that is for introducing popery, ought not to be intruſt- 
ed with an office, the duty whereof is to puniſh and ſuppreſs it, 


SeconDLY, He is deputy lieutenant, and as fuch he has power to 


defend the government of the county againſt all Pretenders; and 


his being of ſuch principles as he is hereby = with, makes 
him obnoxious to the eftabliſhed government ; not to be truft- 
ed by it in a poſt that is for defence of that government that he i 
faid to be fo averſe to, when it may be for the ady of the 
government to continue bim in it, and a diſreputation to him to be 
turned out of it upon ſuſpicion. In the caſe of Sir M illiam Clarger 
in the common pleas (4), he ſet forth, that he was a juſtice of 


peace, deputy lieutenant of ſuch a county, and likewiſe at the time 


ſpeaking the words, that he intended to ſtand candidate for 2 


of 
© borough, to be burgeſs in parliament, and that the defendant fail 


of him that he was a papiſt; he is not charged with any att of 
, but only that he was a papiſt, and that only ſhews wha 
iple and affection is; yet being ſpoke of one in anfofficedf 
Cul. he tle eee that they were ac- 
tionable, for the v ing a papiſt is cauſe to remove him 
zut of his 2 did not reſt fingly upon that reſolu- 
þ wh but a writ of error was brought of it into this court, and 
here the ju below was affirmed. * In the next place, if 
theſe words be well conſidered, they are ſtill more ſcandalous, for 
they do not only charge him with having ill principles, but like. 
wiſe with having formed a deſign to put thoſe ill principles in ex- 
ecution, by bringing in popery and the Prince of I ales, even to 
the derten of the nation. T hen if he has fuch a formed d 
that is a very great crime; and the cafe of Sir William Clarges (b} 
i a very ftrong caſe for me, and fo is Sir William Waldegrave' 
Cafe, in Cake (c) and Ervinz (d); and both the faid books agree in 
(a). 36 Lev- 52. e Co. . 


© (6) Raym--452, 3- Lev. 30. 7 Mod, (4) z. Lev. 255. 
26, Skin. 68. £8. « 2 | 


4 44-0 | - 


Michaelmas Term, 1. Queen Anne, In B. R. 


the report of that caſe : He declared that he was a juſtice of peace, 
deputy lieutenant of the county, and à captain of the queen's 
; and that the defendant having diſcourſe of him with ſuch 
an one, his ſervant, faid, Thou ſerveſt no true ſubject,” with- 
out accuſing him with any particular act, but only generally, that 
he was not a true _—_ and it was adjudged, that being ſpoke 
of one in that high ſtation, they were actionable; and that caſe 
has not been mu queſtioned, but on the contrary, was quoted for 
good law in Yebv. 202. 104. where an action was brought by a 

ivate perſon for ſaying, & he was not a true ſubject,“ and held 
it would not lie ſor a private perſon. The defendant's malice in 
ſpeaking theſe words, is pretty full upon this conſideration. 
FinsT, They were ſpoke when the plaintiff had a defign to ſtand 
for parliament-man, and that the defendant knew; and the words 
were with deſign to hinder his electien, (Don't vote for How, 
ge.“ Why? Becauſe he is fo and fo principled, and fo and fo 
reſolved to put thoſe principles in execution; they were ſpoken 
on purpoſe, and that is a great indication of malice; and he de- 


that he deſigned to bring in popery and the Prince 9 7 Wales, by 
act of parliament. But that is a very ſtrange way of introducing 


are theſe perſons fit to be entruſted in a proteſtant government, or 
to be choſen members of their patliament, that would be for making 
2 law to ſubvert the government and our religion, and to ſet up 
a Pretender to the prejudice of the title of the queen? And is not 
that occaſion to remove him? And even in that ſenſe, the words 
would be highly ſcandalous, and it would be time to“ remove 
him out of an employment, which gives him ſuch credit in the 


but this objection is anſwered before, in the caſe of Sir Walter 


at; but it is enough to charge him with having an ill deſign, and 
ill principle. In Braw#tlow ( the defendant ſaid of the plaintiff 
being an attorney, He is a very good attorney, but he will plead 


that & he will plead on both ſides; and held they were Ationable, 
becauſe it ſhews he was of knaviſh and corrupt inclination. Alſo 
in the caſe of Ellit v. Hunt (c, where the plaintiff ſet forth that he 
was a journeyman fhoemaker, and a cutter of leather, and thatthe 
defendant faid. of him to his maſter, « You keep ſuch a one, who 
will cut you out of doors;“ and the words & cutting out of 
« doors,” were taken in the ſenſe, that he would undo him; and 
there the-plaintiff is not charged with doing any act, but only that 
be would do it; and yet the words were judged actionable, be- 


peace, or of deputy licutenant, are not offices of any profit; 


(a) I Mod. 26. (5) 1. Brownl. 5. (c) 2. Roll. Abr. 86. March, 1. 
© om 12 therefore 


it in a proteſtant country. But ſuppoſe we ſhould intend it here, 


country. It is objected, that he is not charged with any act done; 


Clarges (4), and alſo that of Sir William Waldegrave; and to 
make words ſcandalous, it is not neceſſary to charge one with an 


111 


credit ſhould be given to his words. It may be objected, 


*| 112 ] 


«on both ſides; he does not fay that he ever has done it, only _ 


cauſe of his ill intent. It is objected, that this office of juſtice f 
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therefore being turned out of ſuch employment is no loſs to hi 
And the caſe of Major Bill (a) was quoted, «& You a lager 
<« peace! You will make ſuch another juſtice of the peace az 
«. Mazor Bill, who is a blockhead,. an aſs, a coxcomb, and x 
1 <« buffle-headed juſtice; and it was adjudged that an action did 

not lie for theſe words, becauſe he was not accuſed of any cor. 
ruption in his employment, or any ill deſign or principle; for it 
was not his fault that he was a blockhead, &c. for he cannot be 
. otherwiſe than his Maker has made him; but if he had been a 
wiſe man, and had wicked principles charged upon him, when he 
has not them, an action would have lain; for though a man cannot 
be wiſer, yet he may be honeſter. If a man be in a place of profit, 
| and he be accuſed of inſufficiency, he ſhall have remedy by action; 
5 but if he be only in a place of honour, he ſhall not have action 
for words of inſufficiency ; but even there, if he be accuſed of ill 
principles, and ill - affected to the government, he ſhall have an ac- 
ET 113] tion. * And the ſcandal in the preſent caſe goes farther; for jt 
muſt be ſuppoſed, that the defendant deſigned to be believed, when 
he ſpoke theſe words, becauſe he uſed this argument to hinder 
others from voting for the plaintiff; for he who hears him, muſt 
believe that he has detected this either from ſome ſpeech or ſome - 
act done by him the plaintiff ; for no man is ſuppoſed to know the 
deſign or purpoſe of another but from his words or act; and 
therefore when one fa 18 A. is for ſuch a thing, be 
muſt take upon himſelf that he has detected ſome act or word of 
him, that gives him good reaſon to make this inference. And it 
is the moſt reaſonable thing in the world, to adjudge ſuch words 
to be actionable; for they that are in public employment would 
find it impoſſible to act with temper, if the law did not give them 
remedy ; for if the defendant had not been brought to an account 
for thoſe words, what would become of Mr. How ? For it would 
be preached up in all the country, and there would be no way to 
hinder it; it would at laſt run to common fame, and that alone is 
good cauſe to hinder a man's being employed ; for no man that is 
under an ill fame ought to be truſted with a place or employment 
of truſt, and then no man could fafely be in his place. The Rand 
words are actionable for the ſame reaſon before given; and though 
it be objected, that the ſecond words, at | the latter part of 
them, are nonſenſe, « He arreſted me for not conſenting with him 
« to bring in popery and the Prince of Wales ;”* for none can be 
arreſted for not conſenting to ſuch a thing; the anſwer is, that the 
not doing of it cannot be the cauſe or foundation of the action, 
but it may be the motive why he was arreſted. 
By THE wHOLE CovurT judgment was given for the plaintiff; 
and afterwards the judgment was affirmed in the nous of 
LORDS. - 


1 


(s) 2. Salk. 659. 
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4 HFarrow's Caſe. Caſe 143, 
[BEL IN THE SPIRITUAL”COURT for ſubſtraction of tithes, A declaration in 
for agiſtment of cattle. __ REP — 


They pleaded below that they were inhabitants of that pariſh, dargedien, i 
and the other tithes were better for the agiſtment of cattle there ; bad. 
and this matter they alſo ſuggeſted for a prohibition ; but in their Poſt. 237. 


declaration upon a prohibition, they alledged they were occupiers. La. Ray. 130 


PER CURIAM, The declaration ought not to vary from the 887. 835. 


conſultation ought to go; for if you yo mr! Ju prohibition, 230. 
it mall go of courſe ; and the reaſon why agiſted cattle ſhall not 
pay tithes, is, becauſe the other tithes of the ſame pariſh are the * [ 114 ] 


e and if you do not declare purſuant to ſuggeſtion, a Cb. Id. Rag. 


better for the agiltment there, 


HoLT, Chief Fuftice. If you have a houſe in one pariſh and Cattle ſhall not 
live there, you muſt not pay agiſtment for dry cattle there. But if??, tithes for 
you be not a houſe-keeper there, you muſt pay tithes for agiſtment. Zo, in the 
And if there be cattle of the plow agiſted in another pariſh, they owner retides. 
ouſt pay tithes there where they agiſt, becauſe they are not , Ekz 
cattle of plow there. | 5 
Tux Couxr gave them leave to diſcontinue upon paying coſts, La. 655. 


| 3- Com. Dig. 


and to pray another prohibition, be Do 
(H. 5). 
Anonymous. Caſe 149. 


PER CURIAM. If a pauper be nonſuit, there ſhall be. coſts f exper nop- ; 


taxed, and he ſhall not afterwards go on without paying the ne pay 


coſts, or ſhewing, according to the ſtatute 23. Hen. 8. c. 15. ſ. 2. 
that he was whipped (a). - , ae. * * 261. 
. Chan. Fitzg, 161. $. Mod. Peer. Wirs. 258, 3. $01) 
= ug Hullock 19-7 a 7 A Ne * 


{a) But fee Sloman v. Aynel, Fort. to aaa, where all the caſes on this ſab- 
$20. 3 Blood wv. Lee, 3. Wil. 24. ject are collected. ; 
cntra j and alſo Hullock on Coſts, 219 , ; - 


- 


Le Sage againſt Pere. c 50. 


FTER UDGMENT in debt bond, THE Cour will Principal, inte- 
Aber male 2 role upon a plintit to take bis principal, ig, d. . 
reſt, and coſts, l 232 | 6. Mod. 11. 60 

182. * 

And THEY HFLD in ſuch the plaintiff ought to. have his 41 787. 890 

957. 


full caſts out of the penalty (4). 
| (#) See 4. & 5. Am. c. 16. 
I 3 * 
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A . R . . "IS . 
Cale 151. The Queen againft Lee. | 
Sr Whet er IT WAS MOVED, that Lee being in .THE MARSHAL's cuſtody 
han mn cu- 1 might be charged with an excommunicato capiendo. Here was 
— 2n_excommunicato capiends taken out of chancery, and a non gf in- 
bench, on me/ae ventus return: d. | 9 * | *. 
N r Ir was URGED, that it was to no purpoſe to take out another, 
—_ on a writ When he is actually in cuſtody of the officer of the court; and it 
of ex.onmuzi.ars was Compared to the caſe of one in cuſtody upon meſne prooge at 
— tae ſuit of 4 be ſhall be charged in execution at the ſuit of B. 


| „ Fut r was ANSWERED on the other fide, that there was a vaſt 
D difference; for the capias upon a judgment is, ita quid babea; 


Som. 423 $73. C2rpus ejus here at the return of the writ, and there in a manner 
1445. tie Court is poſſ fled of him, becauſe there the & proceſs is to 


4- Com. Ds. bring him in hither; but upon an excommunitate copie nds to the 
5 ſſmeritf, che ſheriff is not to bring him hither, but to keep him in 
L 1151 gaol, and he is not to bring kim hither but upon &abeas corpuy ; 
And how csg the Court lay hold on one that has no day in court, 
| and is not before it ? | e eee, 02 
Tux Cover aſked, if the ſtatute of 5. Eliz. c. 23. had not 
been, what remedy they had? - + r 

And 1T WAS AGREED there was none in that caſe; but the 

ſtatute has made this difference, for it makes the proce iſſuable 

in this court, and returnable here; but does not order the ſheriff 

to bring the party in, but to take him and keep him. * 


Hot r, Chief Juſtice, agreed, if he were taken by exconmuni- 
cata capiendo firſt, and brought up here by habeas corpus to anſwer 
. action in this court, then he thould be turned over to the mar- 
al, Charged with exeom:zrnicato capiendo, But here there is a 
procels out of this court, which gives him a day here, which the 
excommunigats capicnds does not; and the reaſon of that is, becauſe 
he cannot be in two ſeveral priſons at once. 


But here they would no: help, but conſider until next Term. 


Caſe 332. NY Anonymous. | Rl 5 
lo what . Lr, Chief Fuftice. If a wan be arreſted at the ſuit of KA 
thy 2 of and while he is under confinement of the bailiff, he give a 
ny n warrant cf attorney to confeſs a judgment, if there be na attorne 
n it is den le Wes By ihorifh 7 


der a warrant of 
br 2 lber, But wE-n one is in gaol a good while, and then another that is 
vil. , * his creditor, or ſuppoſed to be ſo, comes to him, and he voluntarily 
Pott. 129. f. Mod. 144 2. Lilly, 44. Id. Ray. 357. 797. $50. 1. Pac. Abr. 388. Coup. 
141. 231. 4 Teru Rep. 433. 4 N N 

; N without 


"0 
x 
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without any compulſion confeſſes a judgment to him, that judg- Tux Qyenn 

ment ſhall ſand, though there be no attorney. an, 

And if one be impriſoned in the King's Bench, and confeſs judg- 

ment or action to another, it ſhall be good; as if the declaration 

be delivered to one in cuſtody of THE MARSHAL, and he confeſſes 

the action and gives judgment, though there be no attorney by, 
ſtand, | 


LI. 


it ſhall 

22 Taylor againff Griffith, Caſe 153. 

JNDICT MENT of forcible entry and detainer concluded con- Forcible entry 
tra pacem of the late king and preſent queen; the entry being in \ the time of 

King William's time, and detainet in the Queen Anne's time, Fa, — 
Per Hol r, Chief Juſlice. The concluſion is very improper, * 220, mat 

but there are too mapy that way to reverſe them all. : —— — 


Zut it ws quaſhed upon the objection, that it did not appear ['116 1 
what eſtate the party had, whether frechold, for years, or at will; an indictmem 
and ſo the Court could not tell what execution to award; * but of forcible entry 
if the eſtate were ſet out, perhaps the poſſeſſion ſhould: be reſtored muſt he the 


to one, and the freehcld to another: and here beſides it was not ——— 
faid, that there was a diſſeiſin of him that had the frechold. nd . 
And it was quaſhed. | 8 


Ld, Ray. 610. . Vert. 306. 1. Sid. 103 I. Med. 73. Salk. 260. 2. Hawk. p. C. "> 


* 


Thimblethorp agaiaſt Rardeſty. Re Caſe 154. 


H brought an action as PRINCIPAL of FurnivaP's Inn, and An aftion for 
1 declared upon an infimu/. computd/ſet with him for ſeveral 8 
ſums of money due to him and THE SENIORs of the ſociety, 1 22 


And after verdi&t 17 was vovrp in arreft of judgment, that it ys name of te 
cannot be his debt upon this promiſe ; for by his declaration, the but — Fay 
ſeveral ſums are laid to have been due to him and the ſeniors of brought in the 
the ſociety, and the promiſe, whether expcelicd or implied, yet ſtill joinr names of 
it muſt be a promiſe ta tùem whoſe debt it was; therefore they all Cd 
ought to join in the ac tion. . ö 1 

Here 1T wAs' AGREED, that churchwardens might bring an ac- HAS 2 
tion in their name tor the debt of the pariſh, for they are A cok - 12. Mod. 473. 
PORATION ; but here the plaintiff is none: and the Principal and LA. Ray. 79. 
Ancients ought to join, not as Principal and Ancients, but as they 7 296. 775 
are natural perſons, If an accompt be made with the Dean 2 pon, wis 
Weftminfter' for money due to "the Dean and Chapter of Weft- rx. 
minſter, this is an accompt with the Dean and Chapter, and the Stra. 1045. 
ation muſt be brought in their names; that is, in their politic 
name. If plaintiff be truſtee for the fociety of this houſe, nge 
may ſue in his own name, 8 e e 


* And 


PLE. 


1 


Michaelmas Term, 1. Queen Anne, In B. R. 


Tum - And per CURIAN, A promiſe to one here is promiſe to all, 
Tuozr and all of them muſt join in an action * upon that promiſe, 


even upon an actual promiſe. And the debt upon the account 


HaxzvpZzsTY. 


join in the action; and though the defendant be one of them, yet 
the promiſe is to all the reſt, excluding himſelf; and all the reſt 
are joint-tenants againſt him; and a note made to one of the 
ſociety by anather of them, is a note to all except him that gives 
it. As if there be 8 and one of them covenant 
with all the reſt, he is in reſpect ſeveral from them all, and 
they all joint againſt him. 
And judgment arreſted ER ror Au CURIAM. 
r * 
Caſe 188. * How againſt Granville. 
After ga- PER CURIAM. After aignment of a bail bond, if the de- 
HEEL as fendant put in the ſame bail that were put in to the ſheriff, 


; be the plaintiff cannot except againſt them; but it is otherwiſe if ho 


— — 


1. S. 97. 6. Mod. 122. Tidd's Prack. 35. | . a W 
c 156. . Anonymous. > | 
2. alk. 645. | | ; | 
653. C. Mod. 22. 222-242. Stra. 1105. 1142. 

Cat 15. Dr. Watſon's Caſe, 


A writ of ex- . WATSON was brought up, and prayed to be diſcharged 


— for the fault in the writ. 


that the patty Hor, Chief Fuftice. The cafe of The King v. Fowler (a) 


incoftsingudan #3 y conſidered, not anly as to the proceſs with penalty, 
die oficii foe but alſo, whether it was not ry, ſince the Court is to award 
eovreficnis, isbad future proceſs, to know the cauſe of excommunication in the 
for uncertainty. writ? And we then thought that it was neceſlary, for this reaſon, 
S. C. ante, 5%. becauſe the chancery now have no power on the writ; but the 


S.C. 2. Ld. Ray. power which they had, is by the ſtatute of 5. Elia. c 23. given 
* to this court; therefore, ſince this Court is to award proceſs, 


they muſt know that it is matter of eccleſiaſtical conuſance ; and 
;o. there is no other way for them to know that, but by its appearing 
on the writ z for chancery cannot relieve in the caſe, becauſe the 
writ is in this court : If the cauſe of excommunication be not ſuf- 


946. ; n 
4 com. Dix. Acient, the party has no remedy, but in this court z therefore the 


Ratute, 


. 


ſtated, ariſes to ſo many particular perſons, and they all ought to 
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by neceſſary conſequence of law, has made this Court Dx, Warzn's 

5 He writ of fignificauit, And ſo the very ſtatute intimates C. 
when it ſays, that in caſe it be one of the nine cauſes, we ſhall - 
award proceſs with penalty; for how can we do that, if the cauſe 
do not appear upon the writ, and that from the grounds that we 

owELL, Fuftice. The form of the writ was general before, 
Wo ans > on bon yt or altered ; and ſurely 
the Court muſt know whether you have juriſdiction below, as, 
before this ſtatute, muſt have ſatisfied the chancery ; and | 
after the writ is once the chancery has no“ more juriſ- * | 118 } 
14; | 


Ern faid, the chancery took it they had juriſdition til, for 
they hadquaſhed an excommunicato capiendso there that very morning; F 
Which HoLT, Chief Tuftice, faid, they could not do by lay. 
And Dr. Watſon was diſcharged, and as many ayrits as were 
xeturned were quaſhed, - 


Anonymous, _ Caſe 158, 


MAYDANUE moved for to ſwear in a ſurgeon to an he. Amendanu does 
pital, | not lie to an har. 
Hor, Chief Fuffice, ſaid, it could not be, for he was but a rn 

ivate ſervant ; it was agreed, that a mandamus had gone to Ante, 37. 33. 
— a ſexton(a). © Poſt, 140. 263. 
The rule was for them to ſhew cauſe. __— 

(a) See 2. Roll. Abr. 234. March, 203. © 88x. 2192, 

Anonymous. Caſe 159. 

FABEAS CORPUS cannot be after judgment, | 5 cn. 
| Fitzy, 222-266, 


JF ers diſtrain again for the fame rent, the remedy is recaption; Reptevin is the 


OT OOO TAI OE NEs againſt remedy for a fe. | 
Sg 727. $51, 1040 1272. 
Anonymous. KF ' Caſe rr. 
N MoT1on of Tr:gg againſt the ſheriff of Xent, Hat r, The meriff © 
O Chief. Fuftice, faid, that if a ſheriff return levied to greg fo 
2 


ſuch a value, he muſt anſwer for goods to that e, and plaintiff 51e; and 
may be compelled by diſtringas to ſell them. —1. Salk. 318. 1d, Ray. 252. 346. 482. 674. 713. 725, 
999. 1973, 1075. 2. Vern, 23% 
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Avenvue ov. — have a venditioni exponas ; and if he will not fel] them, 


way is to have @ difiringas to the coroner ; and that is the ri 
1 to lay him by the heels untit he has fold ; and ſurely 85 
will lie again him after ſuch a return, and a venditions exponaz (4), 


(a) See the caſe of Clerk e. Withers 6 Mot. 290 * > LA. Ry, 
1072, 2. Tidd's Prat. 747, | 


Caſe 162. | Anenymous. 
Notice of trial. . lar notice of 
| + pete I trial, the way is not to confeſs leafe, entry, — ouſter, bir 
a N Judgment . the caſual ejeQtor. 


I. 3 „Aber 


N ADMINISTRATUR ſhall pay colts for not going on to 
> ae 2 — A trial (a) 3 


Com. 26a. (See ante, 98. Salk. 214. 3. Salk. Barnes, 133. Bennet o. Coker, 4. Bur, 
105. 2. Ld. Ray. $66. 1. Stra. 33. 1927. Nunez v. Modighan, 1. H. 
5 PI 1305. 1585. Ogle v. Moffat, Rep. 217. 


— 


- —_— A 


Cale 16 n rantage (<—no E rag 
— T is unuſual to fend a certicrari ——— 
» dim we; . AKA 


50. Mod. 278. 4 Hawk. P. c 144. 


* * - 6 7 8 \ 
1545 | : N p 4 *. . ? - , 
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MICHAELMAS TERM,” 
The Firſt of Queen Ann 


The Sittings in Middleſex, 


;V 


gero - 5 3 


The Queen's Bench, ee 
Edward Northey, E/q. Attorney General. 
Simon Harcourt, Eſq. Solicitor General. 


The Queen againſt Sewel, alias Beauss Ce 165. 


HE DEFENDANT was indicted for uſury, in taking nine p,., 
T pounds for the uſe of forty-five pounds for a year, contra — 3 


formam flatuti. 5 5 


nuch, in fatisfaQtion of his debt; this bond js not voidable by the 
ſtatute. 
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Tux Quzzx ſtatute (a). If a man lend money for the legal intereſt, and after. 
againſt — gy uent agreement is made for more intereſt, which i; 


bree, uſurys that will nut avoid the firſt contract. 


3. Saund. 394. Here Hor r, Chief Fuftice, declared for law, that where a ma 
3. Mod. 307. js intereſted in the uence of that which he ſwears for, if i 
doing of the act which he is now evidence to invalidate 

or ſet aſide was a means to obtain his n 

or an exemption from corporal iſhment, he a wi 
3: Show: 8, 3s in the caſe of darſc though it be to ſt ad his wn bal 
2. Show. 389- yet it being given to obtain his liberty, he ſhall be a witneſs al, 
2. Lev. 5 where the nature of the thing allows him no other evidence: Ax ii 
3. Lee, 7- a woman give a note or bond to 43-2, 91+ re3arogy waptey nn 
93. 396. 730. of J. S. by ſome ſpell or charm; in an indictment for the chen, 
266. 75%. 375. though it tan © avoid the note, yer the ſhall be a witnels (3). 

by * — - - * 

ä Norx, Here it could not be given in evidence, that the defer. 
&. Mod. 60. dant was 2 common ufurer, becauſe he could not be ready to giv; 
W. 733. $95- an anſwer to that matter. * 
$33-3043-1239- 

(@) 12. Am. c. 16. See alſo Pollard 4. Burr. 

©. Scholey, Cro. Eliz. 20. and 2. Hawk. 2. Term 

P.C. ich edit. $vo. ch. $2. f.15, &c. where 2. Term 

all the caſes on this ſubjeR are colleQed. - th edit. 

(5) But fee Abrahams gu cam 


, 
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HII AT TM 
The Firſt of Queen Anne, 
IN 
The Queen's Bench, s 


1702. 


Sir John Holt, Rut. Chief Juſtice. 

Sir John Powell, Nu. . 

Sir Lyttleton Powys, Kut. Juſtices. 
Sir Henry Gould, Kut. 

Edward Northey, Ey. Attorney General. 
Simon Harcourt, E/q. Solicitor General. 


[ 120] 
Anonymous. Caſe 166, 


UDGMENT in DEBT UPON A BOND in the common pleas, it judgment in 
is affirmed upon writ of error here, and a new writ of error debt on bond be 
' ' on er- 

brought in parliament. : | — = 
BRoDERICK moved for a ſuperſedeas of the execution without writ of error 
putting in bail; for before the ſtatute (a) in that behalf, the al- >rought, it is no 
lowance of a writ of error was in itſelf a ſuperſedeas. And this . due — _ 
caſe he ſaid was neither within the words or intent of the ſtatute ; eme put in 


vantage as would have had if the judgment had not been before 3 Ja . a 
THE LORDS. | 5 


00 See 3. Fac, 1. 6. 8. and the caly of Hammond v. Webb, 20, Mod. 28. 
y Hor r, 
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Axoxywors. HoLT, Chief Juſtice, ſaid, the recognizance entered into upon 
the allowance of the writ of error in the common pleas, goes only 

ws 121 ] to that writ of error that is then brought; and it & is true, if the 
judgment affirmed here be reverſed by 1H Lon ps, it will dif. 

| charge that recognizance ; but in caſe it be affirmed, here is z 
delay of execution, and coſts tat the plaintiff is put to, and the 

izance of the common pleas does not reach them. If the 

Court ſhould erroneouſly affirm the judgment in the common plex, 

not only the judgment of affirmation given by this Court, but 

likewiſe the original judgment of the common pleas would be re. 

verſed by THE LokDs. And this being within the words of the 

ſtatute to entitle the plaintiff below to bail upon its removal ug 

hither, when it is affirmed here, and a writ of error is brought 

before THE LORDS, that writ of error is not only of the judgment 

Comb. 206.229. of affirmation given here, but likewiſe of the judgment given 


5. 456. below ; and the ſecurity given is that which makes the ſuperſedes; 


of the writ of error; for that ſtatute takes off the ſuperſedeas, if 
ſecurity be not put in; and there is no more reaſon to give ſecu- 
rity upon the firſt judgment than on the ſecond ; and how can we 
take notice that there is a recognizance entered into in the com- 
mon pleas, upon the firſt writ of error brought? For ſuppoſe it 
be not ſo, how ſhall we diſcover it? And we are not to preſume 
it; for it is not the duty of the Court to compel a ſecurity, but 
what they are to do, is to award execution if it be not done; but 
the not putting in bail does not hinder the progreſs of the writ of 
error, but it was only to hinder delay of execution ; and if there 
NIN II PCI SA een e 


And THE wHoLE Cour inclined, that it was not a ſuperſedear | 


without bail : 


But upon the importunity of BxoDgrIcx, gave leave to peat 
I do ĩt again (a). | | 


( See Lane v. Backus, that the 2. Term Rep. 44. See alſo 2. Tem 
Court will not ſet afide an execution ſued Rep. 183. 4. Term Rep. 436. that a 
out before, but executed after the al- wr:t cf error is not a ſuperſedeas, Wu 
Jowance of a writ of error, ſerved on the it is brought againſt good faith, or (or 
ſheriff and the paity, if ti plaintiff in the mere purpoſe of delay.—See allo 
cor has not regularly put in bail, Smith v. Shepherd, $5. Term Rep. 9 


— 


Caſe 167. Gravenor agaiaſi Fenwick. 2 
An affidavit to AFFIDAVITS were made to put off a trial at bar, ſet dom 
E off a on for the firſt Tugſday in Term, upon account of the witneſſes 


neſs. muſt being not likely to be there. 


eu due di- DENIED, for that it was not ſworn that endeavours had been 
on has been uſed in ſuch convenient time to have them, that without an un- 


C ante, 90. foreſ=cn accident they would be at the trial at the ſet time. 
4 C. pot. 156. 8. C. Holt, 265. 8. C. 1. Salk. 257. 8. C. 2. Salk, 650. 8. Mod. 288. 
1. . l 


Anonymous. 


ene ene. 


1 


b —é— 45 w—© a aS 
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1 Anonymous. PEE : Caſe x68, . 


: 


PAGE came to the bar, to ſhew cauſe againſt a prohibition to a In a libel for a 
ſuit in the eccleſiaſtical court of Eb, for a church-rate, for 8 
repairing of the church and church-ornaments, 3 
The ® ſuit ſet forth, the church was out of repair, &c. and that ſaid how much 
at a meeting of the pariſhioners, a rate was made by a majority of , ad tor 
them; that the plaintiff for the prohibition was an inhabitant, and bition ſhall = 
rated fo much. The ſuggeſtion was, that J. S. is ſeiſed in fee of for the whole. 
the manor of Dale, within the pariſh ; that he, and all thoſe whoſe Ante, 6g. 
eſtate he has in it, time out of mind uſed to repair an aiſle in the 2. Lev. 12. 
pariſh-church, and in conſideration thereof, were diſcharged of all 163. 186. 241, 
rates for repairing the whole church, and that the endant is 1. Ad 78 
tenant of part of the manor. 4 Fo IVE, an 


FixsT EXCEPTION, That the libel is for repair of church and 5 IVY > 


church-ornaments, and the preſcription goes only to the repair of 48. 344. 
Hor r, Chief Fuftice. If you have not diſtinguiſhed how much 
is demanded for ornament, you have not libelled right ; and the 
prohibition, if it goes at all, muſt go for all. 
SECOND EXCEPTION, The tendering of ſuch a plea below, 
and refuſal of it, is no cauſe of prohibition, but rather of appeal. 


Vide 1. Bulſt. 16. 5 3 


Tame EXCEPTION, The preſcription is, that all the tenants Tenants of a 

of the manor were diſcharged, and he makes himſelf tenant of nr exenapt- 
| . 7 + ed from repair 

pw | ing church, _ - 

HoLT, Chief Juſtice. If the tenant of the whole manor has 

ſuch an exemption, a tenant in part ſhall have it in proportion. 


HoLT, Chief Juſtice. Though a man time out of mind repair Ante, 6g. 
a chapel, yet if it be not a predial chapel, having chapel-wardens 
belonging to it, yet it is not a reaſon to exempt it from a church- 
rate to repair (a); and here if he repair leſs than his proportion 
amounts to, it may be a queſtion, if it ought to diſcharge him? 
But if he repair more, or as much, it will be good: But this is 
not matter to be determined upon motion. 

And the rule was made abſolute. 

Holt, Chief Fuftice. Declare forthwith z for in prohibition 
my order the — delivered as we pleaſe in point 

ume. f | 


: — 


(a) . Inſt. „Lev. 186. | Mod. 5 
A N . 4. Rel Abe. * Of: * 


- 
* - = 
-. , 
* 
1 : 9 % q p F : 
4 =_ 


rv iz — 22 
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Caſe 169. * The Queen againſt Taylor. 


An indiment FNDICTMENT or Forcints ENTRY upon the ſtatute df 
of forcible entry ® 8. Hen. 6. c. g. without ſaying the party had been ſeiſed and 


the ſtatute g. . 
2 Hen. 6. c. p. diſſeiſed by force. 


maſt alledge « And it was quaſhed n; before; and it was urged for cauſe, tha 
Bijo in te P"> that need not be y laid. Vide Pop. 205. 


fon who is diſ- 
potfied. Hor, Chief Juſtice. Thecaſe in Popham was upon the ſtatute 
n Fac. c. 15. upon which it ſuffices to ſay, that that 
was made upon a copyholder or leſſee for years, and that he wy 
x: Vent. 396 expelled; but the preſent caſe is upon the ſtatute of Henry th 
- Sixth, upon which you muſt always all a freehold and ſeiſim in 
ſomebody ; and if it be an entry upon a lefſee for years, you muſt 
2. Hawk. P. C. ſay, the entry was made into the freehold of A. in the poſſeſſion of 
9 ne o he diſſeiſed A.; and of neceſſity there muſt be a di. 
ſeiſin of the freehold laid; and upon reſtitution the poſſeſſion is 
reſtored to the leſſee, and the freehold to the other; and on this 
ſtatute, diſſeiſin is a term of art, not to be ſupplied by any other 


The rule was made abſolute by the whole Court. 


Caſe 170. Parker againſt Collins. 


Amendment. e 

Comb. 36. 133. « Hilliam the Third,” and the declaration of Eafter Tern 

299- againſt the defendant in cuftadia mariſchalli Mariſchalciz domine 

3- — 30, 31. reginæ. 5 
17. g 

— 47.8%. PER Curiam. Let it be amended, for it is no part of the de- 

2+ Salk. 520. claration, but only ſtyle of record. 


| ** 
There are four AND THEY SAID, ee = Araaatagt 
e. 


— plead in Term to join or wave, and plead the general 
Comb. 19. Fitzg. 193- Ld. Ray. 68. 116. $. Mod. 305. Tidd's Pratt. 341. 


Caſe 171. Stracy apainſt Saunders. 


The of MAN owes money by bond, and alſo by award, twenty 
many ol A ds b each, . 


dea on what upon which of both he pleaſes ; for he, and not the receivers, i 
at the firſt agent. Quære (a). ha 

Comb. Te 

2 8. Mod. 236. 242. 3. Peer. Wms. 365. - 


(a). Anonymous, Cro. Eliz. 68, Perris v. Roberts, 2. Vern. 34- Goddarl 
Colt v. Netterville, 2. Peer. WMS. 308. v. Cox, 2. Stra. 1194. Bret v. Mart, 


Pierce 


" Heyweod v. Lennox, 1. Vern. 24. 1. Vern. 648. 


re 
L 


mihi de Qua Ani; In B. K. [1241 


- Michatlnas Term, 1. ne, Roll 46. N 


— dr tt 
« non aſſumpſit”” was pleaded to one 3 and to the other, it d 4 A 
being for one hundred pounds, was pleaded payment of ninety-nine 1 
pounds, which the plaintiff received ; but nothing — pleated 3 © 
the reſt, The plaingift copied, daring the payment Weekend 
demurrer, C —— 268. 
PER CURIAM- a eater 7% 
for one may plead ſeveral pleas, as payment of part, and a releaſe 1. Lev. 48. 127. 
25 to the reſt, &c. And here it is a diſcontinuance (a); for he 2 % 
ſhould have taken judgment by nibil dicit for ſo much as had not 


been pleaded to, and have pleaded as to the reſt. 


But IT WAS AGREED here, that the defendant N COMP 
« non aſſump n eee omarorys 
that would whole plea. 


Being ſpoke to again, it was held to be a diſcontinuance in toto, 
pk C klau. And HoLT, Chie Juſtice, ſaid, it might be 
doubted, whether it could be fo in an indebitatus afſumyſit, 


(s) See 3. Lev. 39. 55; | Comb. 306. 323, ne I 
691. 841. Sun. 302. 947- Wo. . x , 


Wood 3 Brauſord. we Caſe 173. 


WER. | "EF on record certified up, this being a The record in 
writ of error, that the defendant, being an infaxt, had ap- dower = 
E and this was aſſigned for error. # 8 — 


And after « ;n nullo off erratum” 5 
upon, it was ſuggeſted, that there was an tance of guardian g und 
below, r Ky ä 


Prx Cuntan, - If that be fo, it is a good cauſe to amend the — 187. 
record ; and as a ꝑrecedent was quoted the caſe of Maldegrave v. 299. TT 
Lax inthe ch year of the Jate king and queen. | ws 
100. 1284. Fitzg. 1. 8. Mod. 25. Stra. 784. 1076. we 


And PER Conran After a good error in fact alledged, if the © Is l tf or 
party will not join iſſue upon it, but -pleads in null oft erratum, © 74m" admits 


1 cauſe of demurter. 8 


1. . N. het Cro. Jas. gi. 
Vor. VII. WE EE Chambers | 
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A 1251 Hilary Term, 1. Queen Anne, In B. R. 


Caſe 174. * Chambers againſt Jennings. 


A trobibitian lies JIECLARATION on a prohibition to THE COURT OF Tay 
. EARL MARSHAL to ſtay a ſuit there againſt Chambers, ſetti 
2 =. — forth; that Jennings is a gentleman born, and was dubbed a nigh; 
en 4 libel ſucd by King s the Second; that the plaintiff ſpoke theſe words to, 
there, for ſaying and of him, < You a knight ! You are a pitiful fellow, and an in- 
t5aimight,*You & conſiderable fellow, to the great ſcandal of gentlemen and d 
= OY the order of knighthood ;*” ang likewiſe to the great provoca- 
« of gentleman tion Of Fennings to duel and breach of the peace. 

— em It appeared on pleading, that the queſtions were, 

* FrixsT, Whether there is fuch A courRT OF movxour in 
S. C. 2. Salk. England, as gives remedy for words not actionable at law, tend. 


$53- ing to the diſhonour of &nighthood, or of anybody bearing 
* 3 


* 


1. Show. 353. SECONDLY, If THE COURT OF HONOVR have ſuch a juriſdic. 

tion, whether it ought not, in ſuch caſe, to be held before Tar 
4. Mod. 128. CONSTABLE and THE MARSHAL, and not before THE MARSHzL 
x. Sid. 353. alone? And the ſtatute of Richard the Second (a) was likewiſe 


x. Keb. 310. under conſideration. r 
3. Hawk. P. C. 


©. 4. Ir was URGED on the ſecond point, that ux Count or 
3. Bl. Com. 104. goNoOUR has been conſtantly held before THE EARL MARSHAL 
ever ſince the thirteenth year of Henry the Eighth, when the 
Duke of Buckingham, the then consT ABLE, was attainted of high 
treaſon (6), except when A CONSTABLE was made pro hac vice (c), 
And it was ſaid, that it did not follow from the authorities cited, 
that the court muſt be held before THE CONSTABLE and THE 
MARSHAL in all caſes (d). The earl marſhal is to ſee execution 
done, and yet he is one of the Judges of the court; and that is 
like moſt mayors courts, where the fame perſon is both judicial 
and miniſterial officer. The way to recover fees for _— 
knight, is in the marſbal s court by 13. Rich. 2. c. 2. (e). 
marthal has power where the common law gives no remedy, 
as in point of precedency (. And he quoted a caſe in that coun 
in the twelfth year of James the Firſt, when there was no con- 
ſtable. As to the matter of arms, the court is held before the 
marthal only (g); ſoinmatter of honour (5). Inthe cafe of {ſtar 


| be” 126 ] 2 7 (i) * it was held, that matter of precedency belongs 


court of honour; and though all the ſtatutes that men- 
tion this court take notice of it, as held before THE CONSTABLE 


(a) 13 Rich- 2. c. 2. (#) 1. Roll. Rep. 89.— See Duppa 5. 
() 3. Hawk. P. C. 15. Gertard, Stra. 78. 
(e) 4 Inſt. 124. 127. Forteſcue de () 3. Bl. Com. 104. 
Lud. 22. 32. 7. H. 4 pl 14 (g) 1. Sid. 332. 1. Lev. 320. 
Staund. P. C. 65. Co Lit. 74. (bh) 2. Lev. 133. 
(4) Year Pook 1. Hen 4. pl. (i) 2. Lev. 133. 
Roll. Abr. pen Camden's Bri- 
tanma, 193. 151. 


Hilary Term, r. Queen Anne, In B. R. 


and THE MARSHAL, yet the reaſon of that is, that all the ſtatutes 
taking notice of it were made when there was A CONSTABLE and 
A MARSHAL 3 and THE CONSTABLE being the principal Judge, 
when there is one, there is great reaſon to name him; and if the 
court had been ſuſpended fince the annexion of the office to the 
crown, there would be frequent application ever fince for prohi- 
bitions, or complaints to parliament; for THE MARSHAL has ex- 
erciſed his juriſdiction ever fince, and yet we find no ſuch com- 
plaint : ns the famous caſe of Sir Francis Michell (a), deprived 

authority of that court, was quoted, where ſome of the Judges 
o the common law had aſſiſted. There is no remedy but here 

or by duel. If any aſſume to himſelf the arms of another, or arms 
to which he has no right, he is puniſhable for the ſame in that 
court; 4 pari, if one revile a perſon who has right to bear arms, 
there ought to be remedy againſt him there; and if people find no 
remedy at law for ſuch words, they will have recourſe to the law of 
nature, and do themſelves right by the ſword; to prevent which, 
ations for words at common law have of late * greater 
encouragement than uſual (5). 


RaymMoND contra. 


FixsT, This is one of the general courts of the kingdom, of 
whoſe juriſdiction and original this Court will take notice. The 
juriſdiction of it is, indeed, ſome what dark, there being only abiter 
ſayings of it to be met with in the books; but the couſtant deſcrip- 
tion being, that it is held before THE CONSTABLE and THE 
MARSHAL, is a great argument that it is not to be held before any 
other (c). An appeal of matters out of the realm, is to be held 
before THE CONSTABLE and THE MARSHAL (4). It is agreed, 
that, in matter of life or member, they had no juriſdiction without 
A CONSTABLE ; and what is the difference or the reaſon of it (e) ? 
The ſtatute of 1. Hen. 4. c. 14. does not name them, as givi 

them a new juriſdiction. The office of conſtable at firſt, was 
but a low one (//). In France, conftables were the main leaders 
or generals of armies (g). The marſhal was an officer under the 


Cunamnrnd 
againſt 
IX NIN Ss. 


Show. P. C. 58. 
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conſtable, as the groom of the ſtables (+) ; and his buſineſs was to 


ſuperviſe the other officers of the army (i). 


(s) 3. Hawk. P. C. ch. 4. . 9. ch. 32. Spelman's Gloſſary, 146. 
(5) 4. Co. 20. 3. Lev. 330. Rol. Crompt. 92. Staunf. 7 1. Ruſhworth, 
| title ** Prohibition.” 15. Rich. 2. Mem. 1640. 1066. Nalſon, 778. Co. Lis. 74. 

23. In the time of King James the Fi-ft, (e) Ruſhworth, 2. part, 107. ; and 
bor calling a gentleman a villain, February the caſe of Liſle v. Ramſay, Hutt. 3. 


1617. Smith v. Gaddice, Ruſhworth's Y) See Lambard's Saxon Laws, 


Collections, 1618. p. 2. f. 1055. « Heretook; and 3. Hawk. P. C. 
(e) The Year-Books 48. Edw. 3. c. 4. f. 1. | 
pl. 3. 3 the Statutes 13. Rich. 2. c. 2. (gz) a 
the 1. Hen. 4. c. 14. 3 and Prynne on (5) See Spelman's Gloſſary, Mare - 
4. Inſt. 62. . « fall” 
(d) Year-Book 13. Hen. 4. pl. 4. and (i) 2. Ruſhworth's Coll. 1056. 
5 ; the 37. Hen, 6. pl. 3. Forteſcue, 
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Hilary Term, 1. Queen Anne, In B. R. 


SECONDLY, have not conuſance of words, A court of 
chivalry has no juriſdiction of words: beſides, they pretend only to 
conuſance of words not puniſhable at common law; and yet they 
ſay, the words in queſtion are provoking to duel; and a perſon is 
indictable or may be bound to good behaviour for words pro- 
voking to duel (a). 

Hour, Chief Fuflice. It was made an argument ſome 
ago, that apes} 5m would not lie out wore - court to hooks 
of honour, becauſe, as it was then faid, none ever was ſeen to 
have gone before; amt! they relied on the ſtatute of 13. Rich, 2, 
c. 2. which proves that if hey ſhould encroach upon things not 
within their juriſdiction, there ſhould be a writ from THE PrIvy 
COUNCIL to reſtrain them. But notwithſtanding. this it was ad- 
judged, that in caſe of encroachments, prohibitions would lie, and 
it was the proper remedy, for it is the duty and buſineſs of this 
Court to reſtrain all manner of inferivr juriſdictions, and to keep 
them within their bounds; and the ſaid ſtatute was made to give 
a farther remedy by privy-ſeal from the council; and the reaſon of 
that additional remedy was, that Thomas Earl of Glacefter, 
the then conſtable, was too great and powerful for the king's 
courts to deal with him; and beſides there could not be applica- 
tion to this Court in Vacation, when they proceed below; and ſo 
it was held by all the Judges. Now the firſt matter here is, con- 
cerning the conſtitution of the court ; and no doubt, formerly it 
was before THE CONSTABLE and THE MARSHAL, and ſo all 
along until the thirteenth year of Henry the E:ghth, when the then 
conſtable was attainted of treaſon, How then came it to be held 
before THE MARSHAL alone, and have you any precedent before 
that time, that. it was held before THE MARSHAL alone? To 


make it out by preſcription, you cannot; for the firſt inſtance you 


*[ 128] 


give, is within time of memory, and no ancienter than the 
court of THE COUNCIL OF YORK, which obtained by enctoach- 
ment only, for firſt it was but a commiſſion of oy-r and terminer; 
yet it after drew in abundance of other matter, and all by the 

power of the preſident of the North. The court of © Ave 0 
only by encroachment, and they acted like maſters in chancery, 
—_ held conuſance of matters of law, without any preſcription; 
and yet it fell at laſt of itſelf, without any act of parliament ; their 
proceſs was a /ubpenga. And he ſaid, that he never knew what 
ſort of juriſdiction A COURT OF HONOUR has, as to matters 
ariſing within England; for the ſtatute of 13. Rich. 2. c. 2. gives 
them authority only of matters ariſing out of the realm, and feats of 


arms within the realm; by which they would have meant coats of 


arms and eſcutcheons. I he miniſters of that court underſtand this 
matter of arms well, and give coats of arms and keep pedigrees of 
families; and if they find people that aſſume arms, to whom arms 
do not belong, or at leaſt that thoſe they aſſume belong not to them, 
their way is to poſt them up, by what juſtice or law I cannot tell. 


(a) Heb. 62. 215. 252. Cro. Eliz. 38. 1. Lev. 55. Cro. Car. 498, Palm 1:6. 
* Hawk. P. C. ch. 61. . 3 . 
n 


+ == © ew © 


Hilary Term, 1. Queen Anne, In B. R. 


In this caſe, what ſatit faction can they make to the plaintiff? If Cnammres 
they fine the defendant, ſhall they enforce the payment of it by __ 2 
impriſonment? We have a very known maxim, that no court J 

ſhall impriſon but a court of record; and THE COURT or 7: Salk. 200, 
HONOUR is none. The high commiſſion court had aſſumed a 
{range authority, more indeed than belonged to it, by the ſtatute 
of Henry the Eighth or of Queen Elizabeth; and they carried their 
power ſo far, by authority of great men of the clergy that were in 
the commiſhon, that it was hard dealing with them in WEST- 
winSTER-HALL; for that court aſſumed a power to impriſon, 
though they could not juſtify it. And he ſaid, it were to be 
wiſhed the parliament would give them juriſdiction of words 
tending to diſparage men of honour, and ſuch as generally pro- 
voke gentlemen to fight. * EN al 


PowELL, Fuſtice. If they have juriſdiction of words concern- Ante, 127. 
ing COATS OF ARMS, that is not this caſe : but here you ſay the 
words tend to breach of peace, and are provoking to fight a duel ; 
and if ſo they are indictable (a). * | 

And now this Term it coming on in THE PAPER, and none 
appearing for the defendant, 


Tus CoyRf faid, that whatever colour there be to hold plea 
of ſome things before THE, MARSHAL alone, there was no pre- 
tence to hold plea of words ; 


And ordered the rule fora prohibition to ſtand, and let them bring 
error in parliament if they will. 


(a) See Burr. 316. 403. 


3 *[ 129] 

Gery againff Hopkins. pg Caſe 175. 
[JPON A MOTION of Ma. RaymonD, it was ordered, that The Ee, India 
the book of transfer of ſtocks, and other books, of THE Company com- 
EasT InDia ComPany, might be produced at a trial to be had Pellable to pro- 
the next day at Guildhall, or that the parties might have copies of ek r 
what part of them they pleaſed to give in evidence; it being a dence. N 

cauſe between parties having ſtock there, concerning which the 

in was byokght ©): 3 e — 2. LA. Ray. 


And PER Curian, There is great reaſon for it, for they are. K. 287. 
books of a public company, and kept for public tranſactions, in ** _ 


Yelv. 34. 3. Mod. 259. $. Mod. 292. 2. Vern. 547. Ld. Ray. 253. 337. 927. 1 Mod. 
66. Stra. 93. 162. 48. 304. | a F _ Set 


(a) They are not obliged to produce an intereſt in them require them to be 
their private books of letters, Shelling v produced, Crew v. Saunders, 2. Stra. 
Farmer, 1. Stra. 645. nor the private 1005. 1. Wilf. 240. 1. Black. Rep. 40. 
books relating to the appointment of their See alſo Mayor of Lynn v. Denton, 
lerrants, Murray v. Thornhill, 2. Stra. 1. Term Rep. 68g. 

717. Nor can any perſom who has not 
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Hourx1xs. 


Caſe 176. 


In an action fer 
words laid with 
a ſpecial damage, 
the plaintiff ſhall 
have full cofts, 
though thewwords 
are not action- 


Hilary Term, 1. Queen Anne, In B. R. 


which the public are concerned; and the books are the title of the 
buyers of ſtocks, by act of parliament. 


And it was granted. 


| : Brown and his Wife againſt Gibbons. 
AY ACTION ON THE CASE was 3 for words ſpoken of 


the wife of the plaintiff, viz. © 
whereby the huſband loft his cuſtomers ; and a verdict, and under 
forty ſhillings damages. 
The queſtion was, Whether there ſhould be more goſts than 


able, and the da- damages? 0 | | 
And it was faid, that this was not damages for the words, but 


mages under 
9 
S. C. 1. Salk. 


206 
$31. 


8. Mod. 26. 78. lowneſs of 


372. 
Sta. 


2. Burr. 1688. 
2. Bl. Rep. 1062, 
Tidd's Pract. 


646. 


Caſe 177. 
What ſhall be 
ing ang A 


to the commi 


rs. Brown is a whore,” 


for the conſequential damage; which, as was urged, was nut 


within the ſtatute 22. & 23. Car. 2. c. .; and it was ſaid to have 


S. C. 2. Le.Ray, been adjudged, that in an action brought by a maſter, for a ba 


of his ſervant, he ſhall not be held lower in coſts by reaſon of the 


And THE CourT 


(a); and ſo it was faid to have been held in an 
action for ſlandering a man's title (6). 2 


agreed to the diverſity, between an action 
for words act ionable in themſelves (c), and an action for words ac- 


tionable by reaſon of conſequential damages (d). 


And here judgment was entered with a blank for coſts, which 
THE CovunT were offended at, for it could not be filled after (e). 


(a) Decided accordingly in Peak's 
Caſe, 3. Keb. 184. ; for treſpaſs for beat- 
ing a ſervant per quad ſerwitzm am fit is not 

ly an action of aſſault and battery, 


| but an action grounded on the ſpecial da- 


mage ſuſtained by the loſs of ſervice ; 
and thereſore, not being within the ſtatute 


22. & 23. Cor. 2. c. 9.1. 136. the plain- 


tiff is entitled to full coſts without a cer- 
t.ficate, ' See alſo Anderſon v. Buckton, 
1. Stra. 192. Batchelor v. Bigg, 2. Bl. 
Rep. 854. S. C. 3. Will. 319. | 


( Law v. Harwood, Cro. Car. 141. 


„ 196. Palm. 529. 
(e) Topſal v. Edwards, Cro. Car. 463. 
Phil ps v. Fiſh, 8. Mod. 372. Carter 


af 8 


v. Fiſh, 1. Stra. 645. 2. Id. Ry. 
1589. 

- (4) Bury v. Perry, 2. Ld. Ray, 189. 
Surman v. Shellito, 3. Burr, 168, 
Baker v. Hearne, B. R. H. Collier v. 
Galliard, 2. Black. Rep. 106. 
(e) The Court held, that thus a8ion 
is not an action for flanderous words 
within the meaning of the ſtatute 
21. Jar. 2. c. 16. 6. for the ſpeci 


damage is the git of the action, and 


thergiote the plaintiff had fall c, S. C. 
Ld. Ray. 331. Ser alſo Baſs v. Hick- 
ford, Andr 375. Mitchel v. Young- 


e e e 


The Queen againſt Whiſtler. 


R OLFE AND OTHERS were convicted ſummarily, ** rim 


late act of 3. & 4. Mill. and Mary, c. 19. againſt deer- 


4. of an offence. —S. C. 2. Salk. 542 8. C. 11. Mod. 25. S. C. Holt. 216 
S. C. 2. Ld. Ray. 842. 1. Salk. 181. Ld. Ray. 584. 768. 791. 999. 1296. S0. 4% 66. 2219. 
4. Bl. Com. 34. Foſter, 361, 362, 2 . r rr 


Tie 
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The queſtion was, Whether the defendant was d unlawfully Taz n 


« and unjuſtly aiding and aſſiſting the ſaid Rolfe in unlawfully and 
« unjuſtly killing and hunting the ſaid deer, viz. by periuading 
« and meeting the ſaid Rolfe, &c. to hunt and “ kill the faid 
« deer; and lending them dogs to hunt and kill the ſaid deer, and 
« horſes to carry them away, contra formam ftatuti;”” and, Whether 
Whiftler, as charged, be within the ſtatute ? 

GouLD, Juſtice, made two queſtions of the caſe ; 


FinsT, Whether if the words © aiding and aſſiſting“ were 
totally left out of the ſtatute, they would be guilty within the 
ftatute ? N f 8829 1 

SECONDLY, Whether in caſe they were not, theſe words would 
bring them in ? AT. : / 

The words of the ſtatute are, © ſuch as are aiding and affiſting 
« therein; and he ſaid the word © therein” was the ſame there, 
with © thereof or i thereunto ;” for he who Jent his dogs to hunt, 
is aiding in the hunting. And this appears from the preamble, 
which ſhews the cauſe of. making the ſtatute ; which is, & that 
« notwithſtanding the many laws made againſt unlawful courſi 
« and killing of deer, that foraſmuch as the penalties are not 2 
« ficient to deter divers ſturdy and diſordetly perſons, who con- 
« federate together to commit theſe diſorders; and if any of then 
« be found guilty, which is rare, they contribute and make the 
« penalty light upon him that is ſo convicted; therefore for the 
more effectual diſcovery of ſuch perſons;: What perſons ? 
Such perſons as do confederate,—* be it enacted, &c. And the 
word © ſuch” couples the enacting part to the preamble (a). 
And here it would be very miſchievous, that the world ſhould 
know, that the ſtatute does not extend to acceſſaries before the 
fat; for then the rich would incite poor and deſperate fellows to 
hunt, and ſupply them with dogs, horſes, &c. and they would not 
be puniſhable within the ſtature, It is objected, that this is a penal 
law, and therefore to be conſtrued ſtrictly, and that © ziding and 
« affiſting therein,” muſt be in the very act of hunting. But I an- 
ſyer, Quite otherwiſe ; for aiding and affiſting is properly before 


the act done (. He who gives conſent or aid to a treſpaſs, is a 


principal treſpaſſer, and as much puniſhable as he who actually 
commits it, So is conſent to make clipt money high-treaſon, as 
much as the actual making (e). Under the word ; aiding,” come 
all thoſe who counſel, abet, plot, conſent, and encourage the fact, 
and are not preſent at the doing of it. 


* SECONDLY; Suppoſe theſe words; mere nat. in the ſlatute, yet 
the defendant would be within it, for it is @ treſpaſs ; and I take 
it that there is no diverſity. between the caſe of #re/paſs.and felony, 


(4) Cro. Jac. 14. Co. Lit. 372. and (e) See Sir E. Cokes Commentary on 
Alexander Poulter's Cafe, 11. Co. 30, 31. the ſtatute of Weſtminſter the Firſt, 

(b) 12. Co, aS. C. 14. 2. Inſt. 183. SCOOT 

. K 4 as 


Wust. 
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Hilary Term, 1. Queen Anne, In B. R. 


Tux Qurxx as to the aiding and aſſiſt ing, only that in the one are Principals 
in the other acceſſaries only. And when an act of parliament 
WanrsTLE®. makes a new law, and makes a crime feiony that was not ſo 
though there be not a word of acceſſary, yet they ſhall be felons (aj 
| The caſe in the Year-Book of Henry the Seventh (5), upon the 
Pot 73 gatute De MalofaBurides in Parcis (c), he ſaid, could not be di. 
tinguiſhed from this caſe; that is a very penal law, for it inflid 
three years impriſonment upon the party, and a fine to the king, 
\ and to find ſureties never to offend more, and for default of ſure. 
ties to abjure the kingdom, beſides a large amendment to the party 
aggrieved ; and yet he that did only command was adjudged to 
incur the penalty: which caſe he affirmed to run guatuor pedibu; 
with that now in queſtion. 2 ; 
Pow vs, Fuftice. The conviction is good by virtue of the words 
« aiding and affiſting therein” in the ſtatute. The ſtatute O. 
Malefaftoribus in Parcis did not alter the offence, but left it 3 
treſpaſs as it was before'; and that ſtatute gave a complete 
to the caſes to which it extended; but, it only extending to misfez- 
zance in ancient parks and parks of right, as appears by 2. rf 
199, there ſtil] remained great defect of remedy, and no ſtatute 
inſt deer-ſtealing mentions aiders and ers, but that of 
William & Mary, which has the words now in queſtion, 
without which, per Lui, the defendant could not be convicted: 
4 and for the fignification of the words * aiding and affiſting,” he 
Poſt. 132. quoted the Second Infiitute (d). The cafe of Evans and Finch (+) 
Gs. 5 grounded upon a ſtatute which has not the words © aiding and 
tc Aſſiſtingꝰ in it; and if they had, the perſon who ſtood upon the 
ladder would have been ouſted of his clergy. And he would make 
a difference between caſes of felony and treſpaſs ; for acts of par- 
liament taking away the benefit of clergy in felony, do not ex- 
tend to aiders and aſſiſters before; but that, he faid, was in favour of 
life ; but there is no reaſon for a ſtrict conſtruction in, treſpab: 
and this ſtatute, he faid, was rather to be called a remedial thana 
penal law; and concluded that the conviction was good, 


* [ 132 ] _* PowELL, Juftice, accord. It is objected that this is a penal 
- >? ” law, and not annexed to the offence, but to . 
under ſuch a deſcription, and the aiders and aſſiſters therein; 
the diſtinction is taken between ajders and aſſiſters therein, and 
aiders and affiſters thereunto; He who only lends dogs, &c. to 
commit the fact, is not aiding in the fact, but zo it; ſo ſuch per- 
ſon does not come within the deſcription of the ſtatute. He 
that a man may be aiding to a felony, and preſent at the doing of 
it, but he affirmed that ſuch an aider would be a principal felon ; 
but there may be likewiſe aiders that are abſent, which, in caſe of 
felony, would only be acceſſary; and upon this the diſtinction is 
grounded, that one fort are alders therein, and the other thereunts, 
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Hilary Term, 1. Queen Anne, In B. R. 
The ſecond objection is, that this is a penal law, and for that rea- 
ſon not to be carried beyond the letter of it, by conſtruction or 
equity; which he agreed. But he faid, that ſuch as lend dogs or 
horſes to hunt, are aiders in the hunting, as much as aiders to it, 
and ac much as if they were preſent at it, becauſe the offence is 
treſpaſs, and all aiders to or in a treſpaſs are equally guilty of it, 
and all principzls: So whoever perſuades a man to do a thing which 
isa treſpaſs, and that is proved in evidence, he ſhall be a principal 
treſpaſſer ; or if the thing to which he perſuades be felony, he ſhall 
be acceſſary to it. And if a new felony be made by act of par- 
liament, though there be not a word ſaid of him who to 
it, yet if he perſuaded before the fact, he ſhall be an acceſſary; if 
at the time, he ſhall be principal felon ; if comforting, receiving, 
xc. after, he thall be acceſſary after. And he faid the diſtinction 


Tur ran 


WualsTLEn. 


in the caſe of Finch and Evans was very nice; but however not ro. Car. 349. 


like the preſent caſe, and he quoted pants e 34. «If 
« 2 man raviſh a married or any other woman, he have judg- 
&« ment of life and member,” and what act can be more per- 
ſonal and penal than that? and yet aiders and aſſiſters are ravithers 
within the ſtatute 3 even a woman who cannot commit the fact her- 
ſelf, ſhall be ſo. By the ſtatute of 3. Hen. 7. c. 4 for ſteal- 
ing of women, &c. all aiders and aſſiſters are principals by the 
ſtatute, yet there may be an acceflary, as he who receives them (4), 
after knowing them to be guilty ; and this by conſtruction of lay, 
The ſtatute De Malefactoribus in Parcis is a penal ſtatute, and 
it is not annexed to any fact committed, but to all misfeazors ; 
*and yet aiders before the fact, are, vy conſtruction, brought under 
it. The firſt action that I find brought upon that ſtatute, was in the 
twentieth of Edward the Third (b) : One broke into a park 
and reſcued his cattle, which was a treſpaſs, and by conſequenee 
within the words of the ſtatute ; and"it was adjudged not within 
the meaning of it, and that the treſpaſs meant by the ſtatute was an 
unlawful hunting and killing of deer (c). In an action upon the 
fame ſtatute and not guilty pleaded, the jury find that the defen- 
dant did break the park in order to chaſe, but killed no deer, the 
declaration being has he broke his park and killed his deer, 2 
there he was adjudged to be a misfeazor, and judgment was again 
him upon that penal ſtatute. The next caſe that I find in the 
books upon this ſtatute, is in the thirteenth year of Henry the 
Seventh (4), where it was adjudged that the defendant's inciti 
others to hunt, was a hunting in himſelf; and it is a very ſtrong can 
upon fo penal a law as the ftatute is. The ftatute 1. Hen. 7. 
c. 5. (e) enacted, - That if any perſon in day-time, with vizor 
A upon his face, or paint or other diſguiſe, wrongfully chaſe i 
e the park of another, every ſuch perſon ſhall be puniſhed as a 


le] That is, de that receives the I- (3) See Year-Book 20. dro, 3. pl. 12; 
alone, for ſuch as receive the (e) Year-Book 50. Hen. 5. pl. 10. 
3 the * 2 pringi= (4) yr 13. Hen. 2. 12. & 33 
»—NoTz es eainen, oY nm ING 
4 felon ;') 
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In Quzzx © fclon;” fo that ĩt is not bound up to the offence itſelf, and there 


is a proviſo in that act to exempt, &c. And in caſe of felo 


W»457338 yhether an offence be made felony, or the offender made a felon 


they who perſuade, incite; &c. would be acceſſary to a felony, and 
why ſhall it not be ſo in caſe of a miſdemeanor too? And 
the caſe of Page and Harwood (a) makes a diſtinction, where 
* is taken away from the offence, and where from the offen- 
ler, under the circumſtances deſcribed by the ftatute, as in the 
caſe- of burglary, that where it is taken away from the 
they that are aiding and aſſiſting in the offence ſhall loſe it, but 
where from the perſon offending; ſo and ſo, he alone, and not the 
acceſſary, ſhall loſe it, that diverſity, he faid, and alſo the cafe 
of Evans and Finch (6b), were in favour of life. And in the caſe 
of Evens and Finch, it they both had got into the houſe, and one 
f them ſeeing the money had not touched it, but deſired the other 
fetch it, would not they both Joſe the clergy ? The words of 
the ſtatute are © that he that enters and takes goods to the value 
« of five ſhillings ſhall loſe the benefit of his clergy ;” and he fd 
he could ſooner be reconciled to the caſe of Page v. Haywed, 
than to that of Evans and Finch. For upon the union of the tub 
nations, THE SCoTS brought in the faſhion of daggers, and much 
miſchief aroſe betwixt THE ENnGL1sH and them, to avoid which 
the ſtatute of * Stabbing (c) was made. Suppoſe two men have 
2 ſudden: falling-qut, and a 2 give his dagger to one of 


and deſire him to ſtab him, which he does, and che man 
dies, I doubt whether they ſhall both loſe the clergy: And be 
concluded the conviction is good. 1 


Hor, Chief Juſbice, contra. I obſerve, that though my three 
brothers agree in one concluſion, they differ in the premiſes, 
GovurLD fays, that aiders and affſters would be within the ſtatute, 
though there were no mention of them in it; Pow vs ſays, it is 
— becauſe of the expreſs words; and I differ from them 
both in the premiſes and in the concluſion. Everybody knows, 
that this being a penal law, ought by equity and reaſon to be con- 
ps according to the letter of it, and no farther, though the fad 

dat you would bring under it be within the reaſon, and as heinous 
or more than that which is expreſſed in it. That this act is penal 
is raft plain, for here is a penalty of thirty pounds. SEcoxDLy, 


which is highly penal, "The defendant is put to a fi trial 
different from MAGNA CHARTA, for it is 2 fun pti· 


vilege of ENGLISHMEX to be tried by. jury, which privilege has 


| been ſecured to us by our anceſtors. many hundred years ago. 


Then when there is a penalty inflicted, and a different manner of 
trial from MAacxa.CHARTA inſtituted, and inſtead of being 
oͤpenly tried by his neighbours in a court of juſtice, he ſhall be con- 
victed by a ſingle juſtiee of peace in a private chamber, upon the 
„ Allen, 43. Stiles, 86. "(c) N Cain. 193. 

46) Cee „% . 


. in teſtimony 
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ftimony of one witneſs, I fain would know if upon the con- Tux r 

2 of ſuch a law, we ought not to adhere to the letter of the 1 . 

Jaw, without carrying words farther than the natural ſenſe of them? rr 

And let the preamble be what it will, and recite what it wil, it is 

not enough to bring them under any penalty, if there be not words 

in the enacting part of the ſtatute to do it. It is objected, that 

becauſe © confederacy” is mentioned in the ſtatute, it ſhall take in 

ſuch as perſuade and incite, &c. But I anſwer no; but by reaſon 

thereof the penalty ſhall be greater upon the actual offenders, and 

their trial more ſevere; and I neyer heard of ſuch a rule, that be- 

cauſe the preamble of a ſtatute recites many particulars, and enacts 

a penalty only upon one of them, that the penalty ſhall be extended 

to all by conſtruction. I hen the words of the ſtatute are & aiders 

« and s aſſiſters therein,” that is, aiding and aſſiſting in the fact; + 1135 ] 

and he who lends dogs and horſes to hunt, aids a man to hunt 

kill, but he is not thereby aiding in the hunting and killing. The 

law makes à great difference in framing an indictment. in a caſe, 

where one is preſent, abetting and ing, and where he is aid- 

ing and affiſting, but abſent at the time of the fact committed. If 

one be preſent, aiding and 7 in caſe of felony, he is a prin- 

cipal; as if two fight, and one ſtand by one of them with his 

ſword drawn, he contributes to the actual killing; and that is what 

the law generally underſtands aiders and aſſiſters to be. If an act 

take away the benefit of clergy from one who does ſuch an act, and 

from aiders and afliſters, yet it ſhall not take away clergy. from 

the acceffary : And for this he quoted the caſe in Dyer, 1855 where 

the difference is taken, between the manner of an indictment of an 
before, that is by aiding and aſſiſting to the thing; and if 

it be after, that is for aiding and affiſting and comforting after the 

fact; and if preſent, where they are ſaid to be aiding and aſſiſting in 

the thing, But it is alſo objected, that this is a tre/paſs,andin treſpaſs 

all are principals. To this objection I anſwer, It is very true, if the 

ſtatute had inflicted this penalty under the name and denomination 

of a treſpaſſer, there all that ſhould be perſuading, commanding, or 

any way contributory before the fat, though abſent,would be within 

it. So if it were after, becauſe they are all by law treſpaſſers, and 

the puniſhment is laid upon @ elle, but not becauſe he is 

under ſuch and ſuch particular circumſtances ; and ſo is the ſtatute 

Of Makfatters in Parks, for it lays the penalty, not becauſe they 

do miſchief in a park in ſuch a particular manner, but becauſe 

are treſpaſſers there ; and the words of the ſtatute are not, that 

ſuch and fuch as do fo and fo, ſhall incur a penalty, as the words 

are in our caſe. If the words of the ſtatute De Malefacloribus in 

Partis had been, that ſuch as did offend ſo and ſo, ſhould incur 

ſuch and ſuch a penalty, none would incur the penalty but ſuch as 

actually had chaſed : And our ſtatute now lays the penalty on one 

rticular perſon, under this particular circumſtance, and not as 

is a treſpaſſer at large, but as he offends under ſuch circum- 


ſtances. The caſe of Evans and Finch (a) is very ſtrong in the 


point; 
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: Evans went in at a window to a chamber in * Taz INI 
TEMPLE, and took forty pounds in money out of it, and all the 
while Finch was upon the ladder without-fide, and in view of hin 
who went in; and it was held, that he who ſtood upon the ladder 
ſhould have the benefit of the clergy upon the ſtatute of 39. El. 


C. 1 
but becauſe clergy is only taken away by the ſtatute from ſuch a 
enter and take away, and Finch did not enter, he had his clergy; 
* taken away from any that committed bur. 
or houſe-breaking, there he ſhould not have it. For the 
te did not take away clergy upon account of the felony, but 
upon account of felony under theſe circumſtances of entering 
into the houſe and taking away: but in other caſes, clergy is taken 


away from the offence of which he is found guilty : as in caſe d 


robbery on the highway; there all that are robbers ſhall loſe their 
clergy ; and one who goes to rob with another, though he ftand at 
20 Her from him and take nothing, yet he is a robber: But i 

were taken away in this manner, that whoever ſhall meet: 
man on the highway, aſſault him ſo and fo, and do rob him, ſhall 


loſe his clergy, in that caſe an abettor would not loſe his.c 


4 ſtatute, the abettor ſhall alſo loſe it, I anſwer, that the reaſon 


if he were not within ſuch a particular circumſtance, and ftridly 
within the deſcription. It js further objected, that in the caſe of 

rape, whoever ſhall raviſh a woman ſhall loſe life and mem- 
3 that the benefit of clergy being taken away by the 


of it is plain, for there the act changing that which was treſþ 
before into felony, the very ſpecies of the offence is altered there- 
by; the abettors of that crime muſt be felons, becauſe they were 
guilty of that fact which is now felony ; and the acceſſaries before 
and after ſhall be felons, becauſe they were aiding, inciting, &c. to 
a fat which is felony. Every man who procutes a felony to be 
done, is a felon : ſo of a crime of a higher nature; as i. an act of 
parliament had made a felony treaſon, they that ſhould be acceſſa- 
ries ſhall be now principals, becauſe the ſpecies of the offence is 
altered. And there is a vaſt difference between both caſes, for 
the one alters the nature of the offence, and the other only raiſes 
the penalty, when the offence is accompanied with ſuch and ſuch 
circumſtances; and per Lui they who are procurers of a * fa, 
cannot be called aiders and aſſiſters in it, but may be faid to be aid- 
ing and aſſiſting to it. My brothers have not quoted one caſe 
that warrants their concluſion. And he ſaid, that he had known 
the caſe of Evans and Finch enquired into, and ſcanned ſince; 


and that he himſelf had ordered the record to be brought to him, 


and that judgment is as it is reported by Crote. It was an ealy 
anſwer, he faid, to a caſe, to ſay that it was a nice one, but he 
faid the authority of it was never impeached, and if it had been 
in treſpaſs, he who ſtood upon the | ladder would have been 
a principal ; but when the act took away clergy under ſuch a par- 
ticular deſcription and circumſtances, it was quite * 

wy E 


3 no doubt, they both were principals in the fad; 
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He faid, the caſe of Page and Harwood agreed in point with the Tux Gra 
reaſon of this; and if two quarrel, and a third perſon is the incen- 
diary and put them on, and fo in truth is the worſt of the three, 
and one of the two ſtab the other, he who ſtabs ſhall loſe his clergy, 
and he that ſet him on ſhall not; and the reaſon is, becauſe one is 
within the deſcription of the ſtatute, and the other not ; for clergy 
is not taken away from the offence of manſlaughter, but from 
the perſon committing manſlaughter ſo ſo ; yet in truth, he 
that encourages the other to ſtab, in conſideration of law is as much 
guilty as the other of the manſlaughter. The ſtatute Of Male- 
far in Parks deſcribes the offence as a common treſpaſs, and 
raiſes the penalty upon ſuch common treſpaſs done in a park ; but 
here the ſtatute raxſes the penalty upon a perſon who ſhall, ia a 
7 where deer are uſually kept, &c. ; and therefore this being 

within the letter of the act, ought not to be brought within 
the equity of it. And he concluded that the conyiction ought to 
be quaſhed. 


But THE CourT was againſt him Ca). 


(a) See the cafe of Rex v. John Royce, v. Sims, in the Appendix to tf third 
4. Burr. 207 ;. and the caſe of Midwinter edit. of Fotter's Crown Law, 415. 


WunTLzs. 


i x Anonymous. | | Caſe 178, 
[JFON A MOTION for a prohibition to a ſuit in ſpiritual court Prohibition. 


for tithe- wood. 8 
HoLT, Chief Fuftice, One may preſcribe in a non decimando of = 
wood; or it is a good plea that it is for boughs, lopping, 22 
u ‚‚‚ ‚ = ea be 172. 1 
denied below, it is good cauſe of prohibition; but if they receive La. Ray. 137. 
and traverſe it, they may try it here. $35. 997. 


Anonymous. . Caſe 179. 


OT, Gf Juſtice, You never are too late for a prohibi- A prohibition 
tion after ſentence (a) in any caſe but one, and that is, where may iſſue at any 

the ſuit is out of the dioceſe, upon the ſtatute 23. Hen. 8, c. 9. *. 

becauſe by pleading you own their juriſditiony(b). 


{a) See 2. Inſt. 60. 619. 3. Mod. (5) See Cro. Car. 27. 2. Vent. 6, 
236. Salk. 543. 2. Burr. $13. Dougl. 2. Show. 155. 6. Com. Dig. © Fro. 
378. Cowp. 424. 1. Term Rep. $52. - dition (F. g.). 

2. Term Rep. 473. 


[ 


Cafeifs © © * Smith againſt Croſs. 
Michaelmas Tim, 12. Will. 3. Roll 191. 
8 A CFRTIORARI iſſued to the court of Ely, te/tcd the twelkh 


remove all pleas day of March, in the eleventh of the late king, returnable 
latcly — . 2 Term, to certify up all pleas tunc nuper levat.; and the 
Cents was levied after the ze/te and before the return. 

ehe and the 79- And PER CURIAM, It was well removed; for a certiorari, u 
8 well as a recordare, ſhall remove all plaints pending at the time of 
SC x. rr | 


148. | 
S C. 12. Mod. 643. 8. C. 2. Id. Ray. 836. 2. Vent. 68. 2. Roll. Abr. 395. Str, 75, 
1. Term Rep. 280. | a * 


Caſe sli. © | Hardeſty if Gooderieugh. 


The Court may AN INQUISITION of a forcible entry was removed hither by 
_ certiorari, at the ſuit of the defendant. 

rai in forcible © PAGE moved for a procedends, before filing it, upon a 3 
entry is filed, that the defendant had got poſſeſſion of a houſe in which ther: 
unleſs the de- cere great ſtore of periſhable goods, and that now he would by 


deen bs this means keep it until the goods would be all ſpoiled. 


potfeſfion. Per Cux lau. We may award reſtitution immediately, though 
Comb. 328. we file it, if the defendant do not plead three years quiet poſſefi 
x. Salk. 260. immediately before the force, and that his eſtate yet continues, 


| fron py according to the ſtatute of 31. Eliz. c. 11. 


483. 71011. Comy. 61. Stra. 474. 794 


Three years qu-— And PER CURIAM, The party ought to be ready with their 

er potſcfon © plea in ſuch a caſe as this; for one may juſtify a forcible entry, 

— forcible if he were three years in quiet poſſeſſion immediately bciore, and 
: his eſtate ſtill continues. 

Salle. 260. Carth. 496. 12. Mod. 268. 2. Hawk. P. C. 47. 


Caſe 182. Auftin againft Criſby. 
Two ſire facies FOoXECUT ORS brought a ſcire facias tefled the twenty-ſeeca! 
| — TY E day of Nm, — 2 —— of November, and: 


— ſecond ſcire facias of the fame teſte returnable the twenty - chic 
Ante, 40. 96. day of Member; ſo by rule of court, the defendant had four day! 
6 Mod. 36. from the return of the ſecond ſcire facias to plead,” which indeed 
Comb. 432. Was all that remained of the Term. They did not plead ; andthe 
2. Salk. 599. - Plaintiff took out a fieri facias, returnable the ſame laſt day, to 
Comy. 53. warrant a teſtatum. 


2467. , And yer Cuniam, It was well; for though the defendant 
bas four days after the return of the ſecond ſcire facias to plead 
yet that is a favour to him ; when he does not plead, the judgment 

is 


— 1 r 


K 


judgment to the plaintiff; and there being no attorney by, the 
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ts of the day of the return of the ſecond ſeire * facias; and he "Averax, 


may very well take out a fieri facias after to warrant the te/fa- A._- . 
tum. | 1 


Ta SECONDARY remembered a caſe where a fieri facias was 
returnable before the judgment affirmed, and held good in favour 
of execution to warrant a teftatum. _ i 


Gidden againft Drury. . Caſe 183. 

THE DEFENDANT being under arreſt for a juſt debt, to get his A warrantofar- 
liberty, conſented to give a warrant of attorney to confeſs — * good, 
anti really diſcharged, as he pretended, the bailiffs, before the fo, if the tai. 
warrant executed. Prot ves br. 
Hol r, Chief Fuftice, upon examination of the matter, declared, S. C. Halt, 401. 
de would be very well ſatisfied by affidavits that the bailiffs were ſo Ante, 2.94. 115. 
diſcharged z ſo as if the'defendant had refuſed to execute the war- 22 Fe \ 
rant, they would not come again and ſeize on him, and that be 1.4! ww 3352 
would have reaſon ſo to believe before he would let the judgment 797. 85% 596. 
ſtand 3 and though this were debt for money due upon a mortgage, 1142. | 


yet he ſaid there ought to be bail. — 90. 
| 1.Ter.Rep, ig. 
Hopkins againſt Grey. Caſe 18% 


LT, Chief Justice, declared, that if a banker or goldſmith» A vanker's | 
who has many people's money, refuſe payment, yet keep his ſtopping pay- 
ſhop open, and as often as he is arreſted give bail, he may by that Ter dot an 


means give preference of payment to his friends ; and when has 57 
done if he runs away, yet ſuch payment ſhall ſtand againſt a com- fore, tho 


miſſion of bankruptcy (a). And this was practiſed in the caſe of hourly Fame. 
Sheppard the banker, who was almoſt arreſted every hour in the day Jet if be give 
for ſeveral days before he went off (5), and yet gave bail as often, ”_ For pg; 
and paid his friends, and then went and rendered himſelf in dis- yankropmcy 
charge of his bail Ce). And he put this caſe ; If A. know B. committed, pre 
a gold{mith, whoſe notes he has, to be in a declining condition, fer one crediter 
and C. to whom A. owes money, come to demand it of him, upon do others. 
which A. aſks him if he will take B. 's note in payment, and he is 2. Salk. 110. 
willing to take it, and A. gives it to him, he faid, he doubted if 1. Lev. 13. 17. 
this be not good payment, becauſe here was not any artifice or *: Show. 253- 
ſurprize uſed. But if 4. go to buy goods of another, and offers } 

ſuch a note in payment, and the party replies, « I will take it if he Cas, 2 T. 185. 
© be a good man,” and the other affirms. him to be good, 2. Peer. Wms. 
though he then knew him to be otherwiſe, that will not be good 427- 


3. Peer. Wms. 
payment. , b 298. 2 
e) Bankers are declared liable to the 2. Stra. 90g. Lindgood o. Eade, . % © 
bankrupt laws by 5. Geo, 2. c. 30. Ak. 196. 8 | 

(5) See 13. Eliz. c. 7. ; 1. Fac. 1. (c) See Moſeley, 3. 7. Ver Abr. G 
15.3 21. Fac. 1. c. 19. 3 and Ex parte pl. 12. in marg. - a TT 
Culfton, 1. Ati. 193. Malin v. Eylce, N 


Anonymous. 
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Caſe 185. Anonymous. 
Ae will MUrso moved for a mandamus to commit adminiftration to 
not he to- graut F. . 


to a particular CukfA. We cannot do that ; but we may to grant 


7" 11 ftration to J. S. or next · a- klin according to the ſtatute (a). 
218. Pot. 143- Ld. Raym. 262. Cory. 96. £ , | 
e See Steward v. Eddy, poſt. 143. 22. 206. 138. 4. Burr. 2991. 1. Tem 

m_—_ 5. 2. $36. 5, 0%. 992. 3. Will. Rep. 33%... 7 
Caſe 186. The Cafe of Courtney, an Attorney. 

« A writofer> IVEBI was brought upon a judgment in the common ple 

« ror pending pending @ writ of errer, and that matter pleaded in abate. 

may be pleaded nf. | 


abe on the Hor r, Chief Fuftice. It is hard that a writ of error ſhoull 
— ſuperſede execution upon a judgment (a), and not ſuperſede an 

* kn action to be brought thereupon; for if there be a judgment againf 
5 Mod. 68. _ teſtator who is alſo bound in A STATUTE, the executor may 


L Mol-79- bring a writ of error and pay THE STATUTE, notwithſtanding the 
San 9 26 judgment be afterwards affirmed (5). 

— — PowrL, Fuftice.' It has been held in TE Excnxquyr- 
Hod. 72. CHAMBER not to be a good plea, becauſe it is upon another origi- 
6. Mod. 130. nal, and a collateral matter; but that che Court would ſhey all 
Ä _ manner of diſcuntenance of it, and therefore would not hold the 
2. Mod 28.45, Party to bail. | 


206. 112. 38s Hor, Chief Fuftice. Though it be a new original, yet it is 
6. Med. w— no collateral of go VEE 28. Ou which —— 7 error is 
5 Peer: Ws: brought. is the git of the action. , And, as 10 the.caſe in Tu 
Stra. 632. 867. EXCHEQUER-CHAMBER, he ſaid, that he had ſpoke to, Txzpy, 
Ld. Ray. 47. Chief Fuftice, about it, and that he had informed him ĩt had gone 
495 1379-1295. off upog another matter, viz. that the concluſion of the plea was 
ill, for it was © petit judicium ſi the party reſponders debeat til 
judgment affirmed,” and not pet. jud. de billg or brevi. And 
the caſe of King v. Tuke (c was remembered, where it had been 
held a good flea in abatement. | | | 


Tux Cour gave no opinion Cd). 


(e See Jaques v. Nixon, 1. Term _ © a writ of erret pending” cannot be 
Rep. 180. and Doe v. Bracebridge, pleaded in abatement of an action of debt 
1. Term Rep. 2. notis,—Sec alſo 3. Term on a judgment: but the Court, under 
Rep. 643. & Burr. 2454- circumſtances, ſtay the proceedings inthe 

(5) Bearblock . Read, Cro. Eliz. action until the writ of. error is deter- 
$22. 8. C. Yelv. 2g. 8. C. 2. Prownk. mined, Taffwell v. Storey, 4. Bur. 

39. 8. C. Godotphin, 219. S. C. Co. 2454 Grebb v. Abbot, Cowp. 72. 
Ent. 152. Entwiſtle v. Shepherd, 2. Term Rep. 
(c Ante, 12. 78. Chriſtie v. Richareſon, 3. Tem 
{4) See Syms v. Tims, 1. Show. 98. Rep. 78. Kempland v. Macauley, 

v. Lenthall, 1. Show. 146. 4. Term Rep. 436. > 
Deightgn +. Clanvil, 4. Mod. 248. that | 


— TE a. 4 * 
a #&% «@  * 


Anonymous. 
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Anonymous. | | Caſe 187. 
FR CURIAM. Till bail put in, one is not in court to move Principal, inte- 
to bring in principal, intereſt, and coſts (a). 2 


fa) See 4. & 5. Arne, c. 16. 6. Mod. rr. 
*[ 141] 
* Anonymous. Caſe 188, 


OLT, Chief 2 I never knew money brought into in debt upon ar- 
court, and it ſtruck out of the declaration in debt, though it ticles, money 
has been done upon a bond with condition, in debt for rent, and in anne be 
2 mutuatus e; and he ſaid, that he had known it done in replevin, pu n 
the diſtreſs being for rent (a); and that the firſt motion ever 8. Mod. 276. 
made for bringing money into court upon a mutuatus had been 236. 30g. 
done by Levinz, in KEELING's time. Stra. 576. 638. 


Norte; Here it was debt upon articles (5). _ — 


ca) See Walpough v. Houghton, (5) But this is now provided for by 
3. Ban. 239. Fulwell v. Hall, 2. Black. the ſtatute 4. & 5. Ae, c. 16,——Sec 
$37. Tidd's Practice, 289. 410. 


| Blainfield againſt March. Caſe 18g. 
ASEAMAN died in the voyage; and the captain, according to Se, If the 


the uſage 


of the rates he fold them at, and delivered it to the 
his return. 


The adminiſtratrix brought an action of trover for the things der ves, 2. 
juſt as they were mentioned in the inventory, and recoyered juſt the praftice of 
the value for which they were ſold in damages. map ſelling legal. 


_ But HoLt, Chief Fuftice, held, at the trial of this cauſe at 
pars this uſage of ſelling the goods of dead ſeamen at the maſt 
to be void. 3 


The plaintiff declared of a poſſeſſion of the inteſtate, and of a 15 toner by an 
loſs by him in hi slife- time, and laid the converſion to be in his own adminifirator on 
time; and the defendant pleaded not guilty. _ 22 ol 
0 inteſtate, i 
BRANTHWAITE for the defendant offered to give in evidence, cannot, on the 
that there was an executor alive, and ſo the property out of the general iſſue, be 
plaintiff by the will. 8 
Hor r, Chi ice, held, that, this being trover upon the po 
ſeſſion of m/w and- not guilty pleaded, the Arad wa 2 
could not give in evidence a will made, and executors appointed, 2 apc 
but that it ought to have been pleaded in abatement : but if trover S. C. z. Ld. Ray. 
— — 285. 8. C. Holt, 44. 2. Salk. 654. Ld Ray. 19. 991. 1219- 1529. 8. Mod. 


Yor. VII. L | bad 
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Brains had been on the poſſeſſion of, the adminiftrator, there, upon uy 
0 guilty, he might take advantage of that matter in evidence, 
And if an executor bring trover upon the poſſeſſion of his teſts. 
2 tor, upon not guilty, he ſhall not be put to prove himſelf exe. 

» F e atop bays We. rae ane. 


Trovet for One item in the declaration was, that the inteſtate had been 
„s oſſeſſed of ©« duodecim dimid. thecis de Jpiritr, with @ deb 
Aae, — day as here, ANGLICE „twelve half cafes of ſpirits;: AND AL 
ene que fifty gallons agu callide, ANGLICE © hot waters.” 

e cert  BRANTHWAITS in arreſt of judgment moved, 
Fus, That itis uncertain what is meant by © caſes,” - 

5. Mod. 83. SECONDLY, That the quantity ought to appear. 


þ.< SY a Tump, That ſpirits is of an uncertaia ſenſe. 
7. Sid. 60. 98. 


2. Lutw. 1489. FOURTHLY, That it ought to have been put into Latin, ſince it 
Comb. 306. has a Latin word, or with a framed word and Ax ANGLICE (a); 
1. Ld. Ray. 20. for if words be ſo uncertainly laid that it is not known what is 
meant by them, it is ill; but if they be inſenſible words, no damagei 

[D 142 ] ſhall ® be intended to be given for chem. 


And this was agreed to by THE CouRT. 


And THEY ALL HELD, that trover will lie for © a caſe” er 

UK 4 tub,” becauſe it is an individual thing; but if one bring tro- 

ver for 4 a tub of water” or © a tub of beer,” without ſhewi 

how much it contains, they inclined that it was uncertain, 

it ſhall be underſtood to be for the tub and the beer ; but it was 

agreed, it 22 lie for « a trunk of linen,” for © a library of 
44 2. 8 ' | IT 


3 MounTAGUE contra. In the caſe of Herbert v. Lane (b), an 
| action of trover was brought by a carrier for & a trunk of linen” 
und other matters; and it was held good after verdict. An action 

for burning the defendant's” barn, per quod he loſt ſeveral goods, 

e quedam ornamenta pro equis, has been held good after ver- 

dict (c). In Yentris(d) there is the rule before put, that if word 

be inſenſible, damages are not given for them; and if they have 

any certain ſenſe, then it will be well. He faid, . acaſe of brandy" 

or 4 à caſe of ſpirits” was as well known among ſeamen as *3 

-< hundred of fruit” or. © a bottle of wine among others. Tro- 

ver for «© goods to the value of three hundred pounds” is good (+); 

for two plancis granarii,” ANGLICE = planks of a 2 

has been held good, becauſe confined to a certain uſe and place (/ 

So alſo for * a library of books,” without faying how many t 

what books (g). It is good for © a piece of brandy (6) ;” fot 


(a) See 4 Co. 2. c. 26. and 6. C. 2. (e) 4. Roll. Rep. 256 
8 14. (f) 1. Sid. 98. 


* 4 


0) Stiles, 570. , (g) Stiles, 338. 
(e) t. Keb. 825. (5) 1. Lev, 303. 
(4) 1. Vent. 27. 


«K quddan 


* ＋ 4 . 
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« gdm ell. fili (a).“ So alſo for & decem paribus tegularum Brammer» 
4 of — 5 “ curtains and vallance ().“ Coal 14225 

« de tribus Hiruib. fan,” ANGLICE © three cocks of hay (c); TH 
« {+ durden. fili, ANGLICE © a dozen of thread (4)! de uno 

« meſſuagit,” ANGLICE © the ſign of the Croſs Keys (e). So 

40 © de ung plumbe, c. and © for a ſack of corn ().“ 


orT; Chi ice, One may have trover for © a piece, 1. Salk. 219. 
* | 5 larger — others; and * a —— of a $54 
L. 8 oo ona xp ben fron ing * 
what they are worth in the witole (g). he put the caſe of 
trover of ſo many ralis et palis,” ANGLICE © rails and 


And though here the word © gallon” was ſaid to have a certain 
Latin name, that is © corigius,” yet HoLT, Chief Fuftice, ſaid; our 
zallon is not the ſame with that of THE ROMANS. 

The caſe being moved at another day upon the word © fpirits,” 
which was ſaid was Engliſh ; whereas by the ſtatute of Henry the 
Sixth (i) all pleadings are to be in Latin; THE Count held, that 
« a caſe of ſpiritsꝰ was certain enough, and that © ſpirits” with 
a daſh might be well w taken for © ſpiritibus ;, and there is the [ 14.3 ] 
word gals gdlonis, or galona galonæ, to be met with in Spelman for 
an Engliſh meaſure, containing eight pints, called a gallon. 

And PER TOTAM CURIAM, the plaintiff had judgment. 

( 2. Sannd. 74. | (e) Stiles, 419. N 

(5) 1. Lev. 301. 1. Sid. 445. 2. Sid. (Y Wood v. Smith, Cro. Jac. 

14 e) L4. Raym. 888. 
(e) 1. Keb. 237. () See x. Com. Dig. 317. 
(4) 1. Lev. 48. () See 3. Bl. Com. 322. 


| ' 
| Steward againſt Eddy. | Caſe 190. 
ANDAMUS to grant admini/tration to the wife of the Maxoauue 
I inteſtate or next of kin. +2; 0.09 


ſttration. 
And it was ſhewed, that there was a will pretended below, and Ante, 140. 
adjudged no will; and an appeal of that ſentence. | «Lov. i 


And yer CURIam, The a being a ſuf; Ld. Ray. 463. 
I 2 (2). 2 22 thereof, 


(a) See Anonymous, ante, 140. Rex v. Dr. Hay, . Black. Rep. 640. 
Ray. 235. 1. Sid. 281. 372. f. Lev. Lovegrove v. Bethel, Black. 
137,-See alſo — Stra. $52. 668. s | 6 I 


* . 


Booth againſt Johnſon. Caſe 191. 


n HE lord William the Third, late Aung of Eng- 
to wit, land, Cc. ſent to his right truſty and well-be- 
loved Thomas Trevor, Kut. his chief juſtice of the bench, 
dis writ cloſe in theſe words (to wit), J#illiam the Third, by the 

L 2 grace 


Writ of error. 


- 
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Born of God, of England, Scotland, France, and Treland, kin 

N r of the faith, &c. to his right truſty and well-belohe 

on. Thomas Trever, Knt. his Chief Juſtice of the Bench, greet 

Becauſe in the record and proceſs, and alſo in the giving of jucy. 

ment of a plaint which was in our court before Edward Net 

Kt. and his companions, then our Juſtices of the bench 1 

by our writ, between Thomas Jebnſan and Mary his wife, admini. 

ftratrix of the goods and chattcls which were Sylvanus Rewly) 

entleman, who died inteſtate, as it is ſaid ; and Aune Booth, late d 

e/tminfter, in the county of Miduleſex, widow, of a plea of tre. 

paſs upon the caſe, as it is ſaid, manifeſt error hath intervened, u 

the great damage of her the faid Anne, as we have received fron 

her complaint: We, willing that the error (if any there ſhall har 

deen) to be corrected in due manner, and complete and ſpeedy juſ. 

tice to be done to. the parties aforeſaid in this behalf, command you, 

that if judgment thereof be given, then that you fend the recon 

and proceſs aforeſaid, with all things touching the fame, to ud, 

under your ſeal, diſtinctiy and openly, and this writ, ſo that ys 

have them from the day of Saint Micbael in three weeks, wher. 

ſoever we ſhall then be in England, that the faid record and procth 

being inſpected, we may further do thereupon for the correfling 

the error, that which of right, and according to the law and cuſton 

of our realm of England, ought to be done. Witneſs, Thema, 

Archbiſhop of Canterbury, and the reſt of the guardians and juſtices 

of the kingdom, at FYeftminfler, the eighth day of Fuly, in the 
thirteenth year of our reign. | Ax rox. 


Caſe 192. Booth again? Johnſon. 


| A deckratcnin g, SSUMPSIT. The plaintiff declared, that in conſideration 
— 2, u £2 plaintiff's teſtator did, at the requeſt of the defendant, receive 
defendant, in 25 £#e/ts into his houſe ſuch children, and find them neceſlaries, he 
confiderationthe the defendant promiſed to pay the plaintiff's teſtator what it ſhoul 
phintff would come to. | | 24 
receive ſuch 

. bis The defendant pleaded the ſtatute of Limitation ill. 

and 250 — The plaintiff demur red, and had judgment in common pleas : 
me c , And a writ of error thereof was brought here, and comme 


— — 


miſed to 5 
Rs error aſſigned. 
f - BRODERICK for the plaintiff in error. The agreement was u 
| OS receive ſuch — adi 4 ho A into the En. houſe, and ts 
| them neciſſuries, find them neceſſaries; the averment is, that he received then 
| . is good, without into the houſe and found them neceſſaries, without ſaying that be 
| 1 had received them ut boſpites, and the law annexes ſeveral fub- 
- gueſts. ſtantial privileges to the condition of an hoſþes z fo that to receive 
| e generally into a houſe and to find him neceffaries is very diff. 
| Ray. 838. rent from receiving him as hsſpcs, and therefore the agreement 
| S. C. 3. Ld. Ray. 7. S. C. Lilly Ent. 471. 8. C. balk. 235. Ante, 87, Ld, Ray. 18. 77 
735. Fitzg. 302. Stra. $92. 
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4 pirued. | A gueft is 2 diftin®t thing from ſervants, appren+ = Baan 
ny Kc. — as it is averred here, it might be, that they EA 


„ EE 


> & © TT 5 T 


-” Me” Oo” 


— 
LY 


r © 7 & - 


vere received as ſervants or apprentices ; and where one declares 
opon an expreſs agreement, he muſt bring himſelf expreſs] ö within 
t. The caſes in 2. Leo. 53. 72. 1. Saund. 6, 7. 1. id 309. 
Hv. 8. 175. 2. C. 245, Jones, 41. are all upon variances 
from the agreement. | - 25 
PARKER contra quoted Dr. Cleland's Caſe (a), where the plain 
tiff declared, that the defendant, in conſideration that he would do 
ill his commands honeſtly and truly for tie ſpace of a year, promiſed 
to pay to the chintiff ten pounds, and that he had done all his 
bene commands ; and after a verdict for the plaintiff, it was 
for error, that the promiſe was, that he ſhould do all his 
;ummands honefliy, but that the declaration was, that he had done 
all his honeſt commands, and that he might have done his honeſt 
commands, but not done them honeſtly, ye: the declaration was 


held good. | | 


*HoLT, Chief Juſtice. None of your caſes come up to the caſe * [ 144 ] 


in queſtion ; for the caſe of Hargrave v. Rogers (b) was thus: 
4. bound himſelf in a bond, with a condition, that a third perſon 
ſhould appear to an action upon cight days warning, and that, if 
he were condemned, he would anſwer the condemnation ; the 


third perſon appeared, in an action without eight days notice, and 6. Mod. 227. 
was condemned; that ſhall not forfeit A. s bond; for he being a 259- 


third perſon, cannot do an act to alter the terms of A.'s agree- 
ment: as if A. be bound to B. to pay him a hundred pounds, 
B. may take any collateral ſatisfaction for it; but if the condition 
were to pay C a hundred pounds, there C. ſhall not receive any 
collateral ſatisfaction to fave the bond; for he cannot alter the 
terms of an agreement made between ſtrangers. And as to Leate's 


' Caſe (c), the conſideration is, that the plaintiff ſhall procure J. . 


to renounce adminiftration ; ſo there is an act to be done by J. S. 
to entitle himſelf to an action; for if he do nothing, though 
the other renounces adminiſtration, he has no cauſe of a lion 2 
the agreement was not to pay ſo much money if the other renounced 
alminiſtration generally, but if F. S. procured him to do it; fo 
that caſe quite differs from this. And as to the Caſe of St. 
Catherine's Hoſpital, which you quote out of Leondrd (d), the 
agreement mult have been thus: In conſideration that A. at the 
ſpecial inſtance and requeſt of B. would build a houſe for B. that 
then B. would pay him ſo much money for it, and in his declara- 
tion he ſays, that he did build the houie, but does not ſay he did it 
a the requeſt of B.; and he needed not to do it, for the agreement 
was not, that he ſhould build a houſe when the defendant did 
requeſt him, but the agreement was abſolute to build a houſe ; 
and to that agreement he was brought at the requeſt of the de- 


(a) Poph. 191. (4) 2. Leon. 53. — See alſo Elſee v. 
(b) Cro. Jac. 45. Yelv. 52. Cateward, 5. Term Rep. 143. 
(5) W. Jones, 441. 
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fendant; and he quoted the cafe of Berrisford u. N 1 
and the cafe of Pointer v. Pointer (5), in age tudo 142 
plaintiff, at the requeſt of the defendant, would marry the deſen- 
dant's daughter, he promiſed to give him fo much money, and the 
intiff in his declaration avers, that he did marry her, without 
ing, that it was at the requeſt of the defendant, and held to be 
well in itſelf, without any requeſt, or help of a verdict. And be 
it a caſe where the agreement was, that the plaintiff ſhould put 
fon as an f to the defendant for ſeven and that 

the defendant d find him meat, drink, and clothes, and th 


®* [ 14 5 ] plaintiff brought his action againſt the defendant, ® without aver- 


—— — 
by bs 8 7 
— — 


A 
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ring he had put his fon to him for ſeven years, and held, that the 
action did not lie; for there it was part of the agreement, that he 
ſhould put his ſon to him, and the defendant was nat to providef 
him if he * pes wp wry rodeo rr for ſeven 
years (c). e caſe ock v. Rock (d) was, id, againk al 
pw and * very caſe in — were to be judged over 
again, he would be of a contrary opinion to it z for it was to pay 
ſo much money before the plaintiff did take his next journey to 
Londen; and the exception taken was, that the plaintiff "=: fe 
averred that the journey mentioned in the declaration was the 
defendant's next journey after the agreement ; for if it were the 
next, then, by their own confeſſion, the acti — 3 and if it weit 

not the next, then there was another journey before, and then too 
the action well brought. And he put the caſe of Tate v. Lewen (e) 
in conſideration that the plaintiff's inteſtate, at the requeſt of the 
defendant, did find him diverſa veſtimenta et omnia materialia adini; 
ſpeftant. he promiſed to pay him all that he ſhould reaſonably 
deſerve for the ſame, and the plaintiff brings an action, and aver, 
that he did find diverſa veftimenta et neceſſaria pred. and nota 
word mentioned of 3 9p before, but onl 7 materialia, and that 
he deſerved ſo much for them, yet it was held goad :- and this 
was upon a judgment by default moved in arreſt of judgment, upon 
a return of a writ cf enguiry of damages. In the caſe of Jobrſa 
v. Abington, in Stiles (F), which is the beſt reported caſe in the 
whole book, for it is plainly and ſenſibly reported, the agreement 
was, that in conſideration the plaintiff would deliver to the defen- 
dant's fon ſo much ware as he ſhould deſire, the defendant promiſed 
to pay what they ſhould be worth, and the plaintiff ayers in his 
declaration, that he did deliver ſuch goods to the defendant's fon, 
which were received by him, without ſaying it was at bis defire; 
and that was held gopd, without any requeſt, cr help of a verdict; 
for the acceptance of the fon is tantamount to a deſire, though be 
never did defire him. So here is an agreement, that in conſidem · 
tion that the plaintiff would take into bis houſe the defendant 
children to be bs gueſts, the defendant would pay him for their 
diet what it ſhould be worth; and the breach aſſigned is, that bs 


| (#) Cro. Jac. 404 (4) Yebv. 175. | 
U, Cfo. Car. 194. (e) 2. — 376: 
(6) 2. Salk. 5.6." (7), Sts, 16% 


« 


„„ „ ws © @  £Aa 


* 
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aid take them into his houſe, and did diet them, r Boorg 
that they were as heſpites; but ſurely the thing ſpeaks itſelf, and . 
they al be intended to be as geſts, if the contrary do not appear N 
on the other fide. And if the word hoſþes had not at all been in the „ 
agreement, it would be intended, prima facie, that he was to * [ 146 ] 
receive them as gue/s, yet upon the evidence that he agreed to 

take them into his houſe, and find them meat and drink, he could 5100 
not be nonſuited; and the averment is full and complete as can be; a1 

and it would be a very foreign intendment to take them to be 

ſervants or apprentices, or other than grefts ; and it ſuch a thing 

were, it ought to have come on the other fide, 


PowELL, Juſtice. In this very caſe it was held, in the court of 
common pleas, that to take one into his houſe, and find him 
with neceſſaries, was to receive him as à gueft, as much as if it had 
been ſo expreſſed, for the words import ſo much; and if it were 
not ſo, the defendant ſhould have come with a bene et verum eſt, 
aud confeſſed the receiving and finding neceſſaries, but alledging 
that they were there as ſervants, Cc. 


And the judgment affirmed PER ToTAM CURIAM. 


Sir Richard Rains againſ the Commiſfary of the Diaceſe Caſe 193 
; of Canterbury. 


ROGERS, a ſcamn, died beyond ſea: the place of his habita- The right of 
tion, while in England, was Sandwich, within the dioceſe of granting admi- 
Canterbury, and he had ona notailia in other dioceſes within the fr n may 
province of Canterbury. | indebirares afe 
The commiſſary of the dioceſe commits adminiſtration to the n fr dhe 
wife, and a creditor of the inteſtate is ſet up in THE PREROGA- _ 
TIVE-COURT to Cite in the woman to have her adminiſtration re- bY 


Wa ü hib | 4x4 
58 * | 2. Lev. 86. | . 
& uit a pro . was moved for, and a rule ni to- J 140d. 34 

3. Salk. 70. 164. 


And now the Judge of the prerogative - court alledging that this Tg. 303. 
mas in derogation of his juriſdiction, which he deſired to maintain; 26, , des. 
and it appearing on the very ſuggeſtion that there were bona nota- 385 556% 
bilia; IT WAS URGED, that that was a confeſſion that the admini- 3: Mod: 24. 
{tration committed by him was void, and none ought to be prohi- . Peer: Wan. 
bited to repeal a void adminiſtration. e 
Hor r, Chief Juſtice. We do not prohibit you from commit- 371m © 
ting adminiſtration, which you may do if the admini tration com- 
mitted by the 3 void, as you ſay; but we prohibit the 
repealing of an adminiſtration which for aught we know is dul 
committed; and if it be by the archbiſhop, guatenus he is a metro- 
politan, wes there be no bona * notabilia, it is good till ® [ 14 ] 1 
repealed ; and if it be void, he may cohmit a new adminiſtrattenn ä 


* a. 
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im = withoutany more ado, and then let the two adminiſtrators 

1 the matter I them ; but —.— A this, becauſe it i 
in derogati juriſdiction W; 

| — comic to thi perf m that now has de But a hrs 

Conn Whether 


n And where 
oF THE t, it ro your own 
enen or a ll dep nd right, confieation of the province of na 


wats bury ; for __—_ 1 hs 
| adminiſtration, it is hard to hinder them of it ; and the matter 


atto void, yet 6 op Bow 
N before they repeal 2 and in that caſe 


they ſhall not be prohibited ; but this here is different, being a 
queſtion of right. 


At laſt it was p 3 

Sir Richard Nane ould bring an action on the * 
commiſſary for granting a prerogative adminiſtration to the preju- 
dice of his juriſdiction, or that he ſhould bring an indebitatu; 


 eſſumpfit tor the fees, as for money receiyed to his uſe. 
And the laft was done by conſent (a). | 
(a) See Sir William Saunderſon 9. Salk. 330. Mayor of Exeter o. Tremlet, 


Bignal, 2. Stra, 747. Duppa v. Ger- 2. Wik. 95. Steward v. Baker, 1. Term 
rard, Salk. 78. Stockhold v. Cellington, Rep. 618. 


*[148] 
| Caſe 194. Taylor againſt Rains. 


| — ken before marriage had articles of ſettlement madt 
| OT OT TE 


„ „ mar to fan hay the articles were, that 
n e faid term as the wife 

writing under her hand, of by her la will appoint. 
T. The woman, the day before her marriage, made a will, deviſing 
| des the yas au- the traſt of the term to B. and then married; and after her death, 


The buſband moved for a prohibition, eric vat 
was a overt at rt nar ra, en 

2 * a will or executor. 4. Co, Fel nd nd 
Ant it was agreed now by Tag CougT and THz Bax, that 


Salk. 65. fem cet can make no will, but either as executrix, or by 
Co. 6a, nennen, 


Nene 


t 
'S 
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ge not given to the hſbandz and that likewile þy conkat of the Tu 


' 


— 
And it was agreed by THE Count, that this will, though in Equity chal 
uance of a ſettlement of articles before marriage, was not fuch have 


cognizancg 
Pill of which they had any juriſdiction helow, hut it amounted to * *ppoint- | 
an appointment in equity, who — have the truſt according to +. Com. Dig. 
the ſaid articles (a). 28 | 
And 1T WAS FARTHER ANJUDGED, that if one has the truſt of © 0 

a term for years, and dies inteſtate, his next of kin ſhall have admi- fr n 
nitration of it, and adminiſtration may 5s granted gaeads Ofc. Arnicn of a 
as well as an executor may be guad. | — 


And rr WAS LIKEWISE DECLARED, that the way here had Apfaintee muſt 


adminiſtration to them to whom ſhe had appointed takeadminiſtra< 
fe Cuſt and mae is prevent by way of probate of will. — 0 


No Con held,a prohibition might go after ſentence in 6 140d. i 


O en ©. c 14%, 


Fart ugainſt Longficld, +: 4. Cale 199, 
1 ASSUMPSIT. There were ſeveral counts An indebiterus 
in the declaration; and demurrers to ſome, and iſſues taken Mt lies for 


others. boarding a ftran- 
1 bg, cs 
7 One of the gpunts, w which there was e demurrer, was this -  fendant's re- 
The plainci® deckured, that wherees fuch 2. day_and year the Tet 

was indebted to him in ſuch a ſum for nounſhing & C. 2. I4. 

„„ and inſtance of the defendant, 13 4 
and that he, the defendant, promiſed to pay him. Eg + Hol 
. thefaid Bdward | 

the 
THE FIRST EXCEPTION was, That an indebitatus a 
6 ano prov hs the xe e. f 


(a) was cited, where A. deſired B. n 
and undertook to pay him Ein as he d give. 
to Counſel ; and it Fa e that an indebitatus 46 
inſt J. And alſo the caſes of Heriſen v. Burridge (5) and 
Tas SECOND EXCEPTION Was, That the firſt declaration being Several ſatisfac- 
an indebitatus for nouriſhing of Edward Longfield for ſuch a time, tion cannot be 
there is likewiſe n quentams meymic for the fame noyrifhing. and it is mand inthe 
contradiQory, that there ſhould be one agreement to pay ſo much 8 
vir ſhould de vert, 2nd another to pay a fur ungertainy and both tg | 
ſtand, 1. Salk. 274. 
e C. Car. 107. 194-—But fre ( Moor, 7or. 
oſe „ Rape, 2, Show. 921. (e) 2. Vent. 16. 


„ Bop 


— 
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Har Hor r, Chief Juſtice. There cannot be two agreements, 
2 — both ſtand for e fame thing at the fame time; for in Ep 
Wu. the laſt will deſtroy the firſt, and the laſt will only ſtand; but the 
= way had been, to aver them to be different children ; and that is 


. the right way, when a guantum meruit arid indebitatus is brought for 
Ante, 106. the ſame thing ; for here you ought to multiply Edward Long feli 
as oſten as you multiply your declaration. | 


But as to the other objection, Cannot A. be indebted to B. for 
doing good to C. ? For if A. ſhould fay to B. Give ſuch x 
65 * to C. upon my account, and I will pay you;” 
or, * Make J. S. a cart, and J will pay you for it;“ n 
indebitatus will lie againſt A. in that caſe. The ſale properly is to 
him upon whoſe requeſt it is given, and not to him to whom it is 
given: but an indebitatus will not lie for being an attorney to x 
third perſon, becauſe in that caſe his being an attorney on record iz 
bat entitles him to debt; and therefore, if another promiſe to pay, 
yet he for whom he is an attorney on record is not diſcharged, and 
therefore the other cannot in that caſe be liable to an indebitatus, 
And inthe caſe of the cloth put before, no action lies againſt him 
od at is delivered, but onlyagainſt him upon whoſe requeſt it 
is 


And Taz Cour directed che plaintiff to enter a non pref 
nnen 


Caſe 1965. The Queen againſt Pigeonry. 


u wene. FHE DEFENDANT was indicted, for that he did put qrodden 
, ANGLICE venenum, ANGLICE antimony, into a cup of beer, and gave it 
** * to J. 8. $2 


4 Co. 446. Tus FIRST EXCEPTION un, That © venenum” is Latin for 
8 * the generical word poiſon, but not for any ſpecies of it, as this 
ory — - 18. | | | 


nn I But this exception was over · ruled upon the caſe of Holten v. 
218. Rau worth (a). . | 

| Aehymift is not THE SECOND EXCEPTION was, That he was called by the ad- 
- a good addition. dition of © alchymiſta,” which was none at all. 


But raꝝ CovkT would not quaſh it, having a freſh memory of 
a foul practice not long before by intoxicating phyſic. 


(% Hardres, 361.—This was an in- deferibed by any Laris word in the inſor- 
| formation upon ſeizure of Canary wines. mation. But HAL, Chief Haren, beld it 
| Tus 4XFORMATION ſtated them to be, to be well erough ; for there is only 2 

«- fifty-five pip vin, AnNGLICE Canary ſpecification of the wine, and the general 
« wines; and it was objected, that word being exprefſed in Lais is fuffi- 


Sylveſter; 
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9 Sylveſter's Cale. -.. Caſe 197. 


dYLVESTER was a French refugee. To an action brought by © A — 
) him, it was pleaded in abatement, that he was an pan is a good plea in 


born under the ligeance of THE FRENCH Kin, then in war with 


the queen. 1 | dee. 
To this there was a demurrer. 6; 2h. Ri 
And PER CURIAM, The plea is good ( a ; for though he be Doug. 25a. 


2 poor refugee, and under the queen's prot which enables 1. Bac. Abr. 
him to ſue, yet whether his protection be ſpecial, or general as by $10 edit. 6, 
proclamations, he ought to plead it. 

And ER Curiam, If a writ be abateable in itſelf, as a1 Sor 
for a wrong man, the defendant may fay, — te bi bill 
becauſe there the action is ill conceived ; but where the writ js deren 
well conceived, ne der . 8 the defendant cannot con- 

„ - 

And PER Curian, - If an alien — come into England It an alien ene- 
without the queen's protection, he ſhall be ſeized and impriſoned my has a licence, 

the law of England, and he ſhall have no advantage of the Jaw i i mne 
J Enclend, nor for any wrong done to him here (4); but if he has 
. e ee it ought to come of his ſide in 


bree 129. Dyer, 2. caſcof Brandon v. Neſbit, 6. Term Rep, 
Salk. 46. 1 Ld. Ray. 232. 1,-Com. 23. 


p. * Abatement” (E. 4). and the (3) See Dyer, a. 


why Caſe 198. 


PER CURIAM. To have 22 ſigned againſt a caſual Judgment 2 
ejeclor ſtand, all things muſt be very l on the plaintiff's lide, Saintt caſual e 


for the defendant loſes his poſſeſſion by a fititious proceeding (a). — 
2. Mod. 109. 118, Stra. 531. 899. 960. 18 


(a) The Cqurts will not give judgment judgment ſhall be figned againſt the 
in <jeQment unleſs an affidavit be made ** caſual ejector ; but if the landlord ſhall 
tat the tenant in en was ſerved 4. defire to appear by himſelf, and con- 
with a copy of the declaration. By © fent to enter into the like rule as the 
11. Geo. 2. c. 19. Such tenant muſt © tenant, in caſe he had appeared, ought 
% give notice ghereof to his landlord ** to have done, the Court ſhall permit 
under the penalty of three years im- Yy* him ſo to do, and order a ſtay of exe. 
proved rent: and the landlord may, by *«* cution upon ſuch judgment till further 
leave of the Court, make himſelf de- orders. —See ante, 70. Salk. 257. 
« fendant with the tenant in poſſeſſion, 3. Burr. 1301. Ruonington's Ejcg. 
in caſe he appear ; and in caſe ſuch ad edit. p. 


fn 


rr 
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Caſe 199- The Queen againſt King, 


N 1xDICTMENT or FORGERY removed up out of n 


* rr A 
— — and demurred to here. 


able offence. The caption was, that rere, ofthe jury by th 
S Holt, 376. names © proborum et legalium hominum, gui pro domind regind pro 
S.C. 1.Slk. ©& corpore com. pred. triat. jurat. et onerat. exiſlentes Leaf 
. . ec exiflit. gud” the defendant, &c. © falso et malitiort, 

* & ſcriptum obligatorium fabricavit et contrafecit.” 


3- Leon. 179%. And ſeveral exceptions were taken. . 


oo 


= 7 '", = 


* 
— ———— P 


re 


ra F | 
l * m2 — 

9 = - 

BC, ee ens . —____———y ————— ee —— 


25 
bf 
J 


3 Salk. 171. | 
z. Salk. 342 Frasr, To thecaption, there being no verb to the nominative 
FA u. W e. et onerat. exiflentes ; and fo it was faid to be non- 


And the caſe of Rex v. Thorowbridge, in Trinity Term, in 
the fixth year of William the Third (a), was quoted, where the 
judgment was reverſed on a writ of error, for want of a nominative 
Faſe to the verb. 


Hor r, Chief Fuftice, faid, What matter is it whether a man be 
hanged by good or bad Latin; and be could ſhew worſe Latin 
than this in many writs ; as in the writ of adjournment, which runs 
thus : © Rex Fuſliciar. ſuis ad placita coram nobis, &c.“ 


And it was reſolved by Tae Cour, that this indictment is to 

be canfidered as if it were an indictment of bigh-treaſon ; and if it 

* [ 151 ] were ſuch, it would be ood, notwithſtanding the os ape ; for it is 
no uncertainty in the charge. 


22 ie # THE SECOND EXCEPT1ONW2s, That the crime charged was the 

| 3 — falfly, whereas it could be no crime a it was not truly 

1 Hor r, Ch uf ice. falt fabricavit is as much as to 

a gh 178, ſay, that © Stew malicious man did forge,” and not 

Oy. Car. 337. that the forgery was a true forgery, but that the thing forged was 
| nat true but falſe. 


. a inditment THE THIRD EXCEPTION. Ifit were a forgery, it could not be 
for forging a ſeriptum e for 2 forged deed is not obligatory; therefore 


ern le 3 forging guedd. ſcriptum, purportivg a Vie 


1. Salk. 342. Horr Chief Juſlice, ſaid, that it could not be obligatorins if it 
3- Selk. 171. was forged z it is not in truth and reality binding, but in ſhow and 


bas anal . Gur is cmngh? ſo ty ag obligation, though 
1. Show. 2. a falſe one. 


— —ͤ——— — — U —PP— 2 . —— — — 
« 


* 


Falſe Lan, ſhall TAE FOURTH 8 ry to the prejudice of 
por Oitiate nobody cannot be a crime; and the pret bond could be to 


1. Salk. 375. Id. Ray. 530. 737. 927. 1464. 1523. Fitzy, 57. 261. 3. Peer, Wms. 419. Sta. 
1B. 747. 901. 144. ö 

g | ; N (a) Comb. 307. 1. Salk. 37 7. : p 

| | nobody's 
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nobody's prejudice ; for it was a bond to the ſheriff of London for Tux Qu 
the appearance of a perſon under arreſt à die Purificationis in octa- = EY | 
vis diebus, and there is no ſuch day, and therefore the bond is not n 
according to the ſtatute, therefore void; and by conſequence the 
forgery no crime, becauſe no prejudice to any. ö 

Ir was HELD, that the actavis diebus may be well underſtood 
for the octave of the, &c, Beſides, theſe bonds are not merel 
void by the ſtatute, but only voidable ; and therefore you mu | 
plead the ſpecial matter, and not ner git faclum : and you may fay, | 
that a forged bond binds * nobody,” as in truth it does not and [152 1 
infer from thence, that it is no crime to forge. : * 


Aud the queen had judgment, and Xing ſtood in the pillory. 


Brook againft Biſhop. _ Caſe 200. 


tranſgreſfionem pred. 


Alter verdict for the plaintiff, . 
Ir WAS MOVED in arref? of judgment, that damages were entire, mages be giver 
and part of the treſpaſs did not lie in a continuands (a), and yet rg Ara a 
damages were given for that too. And though it was objected, treſpalles as are 

Ir rr = r be given in well ud. 
the according to e of Butler v. Hedges (b), S. Cal 63%. 
yet under this continuands ſeveral new acts of treſpaſs * 2 — 359 
given in evidence, and ſo damages recovered for them. S. C Holt, 698. 
PER Curiam. The right way in treſpaſs for repeated acts 8 
treſpaſs would that on ſuch a day, and diverſit aliis diebus et 1 
vicibus, between ſuch a day and ſuch a day, the defendant did ſo Skin. 42. 
and ſo (c). But in this caſe the continuands is impoffible, and 2 Show. 196. 
therefore no er could be given for it ; and the only miſchief 3 _ — * 
poſlible would be that of giving other acts of treſpaſs in evidence by & Pla- 
pretence of it; but that ought not to be ſuffered, and therefore not (3. M. 10.) 
to be intended (d). | — 231. 


ANOTHER EXCEPTION was, That the declarution was generally 1t 5 
of Eafter Term, and yet it appeared that the treſpaſs was committed — 
aſter the twenty · firſt of. April, which was the guinden. Paſchæ: memorandum 


But PER Curilam, That Term was adjourned by proclama- 2 SY 
tion tothe ſecond return, which was the twenty-ninth. All decla- jovroment, 
rations ſhall refer to that. | | | Au, 1. 


And here the plaintiff had jugment. 


(a) See 1. Sid. 224. 1. Ld. Ray. 239. 1. Ld. Ray. 440. 8. Id. ? 

(5) 1. Lev. 210. 1. Sid. 319. 2. Keb. Comb. 427. = — 

173. 203. 216. (4) See the caſe of Clayton v. Gillam, 
(c) Year-Book 20. Hen, 6. —See alſo 2. Show. 196. in point. ä 

| The 
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Cake 201. f * The Queen againſt Foxworthy. 


Pardon of mur- FOXWORTHY was attainted of murder for the killing of ons 
8 who had come in aid of the conſtable to arreſt him upon a 
nd. 5 . Warrant; and having obtained his pardon, he was brought to the 
« r bar to pleadit; and it being read, the word « attinfturas”* was not 
$. C. Salk. goo. | 


e 


* h fi he 
Ray-214 Upon which the priſoner was remanded. 


3-4 hi And at another time, the pardon being amended, and attin#ura; 
put in, he was brought up, and the pardon allowed, which was 
* upon condition that within ſuch a time he would repair on board 
| done of the queen's ſhips, and ſerve three years in the Yzfi- Indice 
way on board it; © | Fe | 
Acorn may be Det, Common Serjeant, moved for leave to charge him with an 
8228 ation in the cuſtody of THE MARSHAL. _ 8 
_not fruſtrate the But becauſe, if he could not pay the debt or find bail, the pardon 
Ret ape might be thereby fruſtrated, Ts CourT would not grant 
| ; leave. Feta" | 
$.C. a. Ld. Ray. $48. 2. Salk. goo: B. K. H. 190. 1. Hack. Rep. 30. 1. WII. 227; 227. Foſter, 
61. Tidd, 295. bs . EE | | 


Preach of the  AnDIT Was AGREED, that if, in this caſe after the allowance 

p Oe — Of the 1, he had broke e, he might, notwi 

"it has been 4. the Ys der da cb, ts the dedre en oth 

bed. pardon; and in ſuch cafe he would be brought up here again, and 

str 473; 1263. 3ſked; what he had to fay why fentente ſhould not pals; and if be 

Re pleaded the pardon, THE ATTORNEY-GENERAL would reply the 
Condition and breach, &c. 5 1 


Caſe 202. Robinſon. agaig Walker. ande 
A covenant that mOVENANT: The plaintiff declared, that the defendant and 
7 . —— J. S. did convenire pro ſe et quolibet corum, &c. that they of 
«er —— either of them would lade fuch a ſhip at ſuch a place, and pay the 
is joint! plaintiff for the freight, &c. my 8 
ele defendant pleaded in abitement; tliat the other covenante 
[L541 in full life, not named in the writ. by 
e are And 1T'wAs AGREED by all, that obligamus nos et utrumgut 
PL „ nofrum was joint and ſeveral. 


a 1. But HoLr, Chief Juflice, declared, that be thought there might 
Co. Lit. 144. be a diverſity between A. et B. conveniunt et guilibet corum 
3. Leon. abo. Dyer, 29 310. Cro. Jac. 45. 3. Bac. Abr. 697. 


« convenit;” 
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« tinvenit,” and © A. et B. conveniunt pro ſe et quolibet eorum;” Roninuon 
«ofthe ft & quilibet eorum convenit expel ever the lien, E 5 | 
dut © pro quolibet ecrum” ſeems to go to the thing to be done; e 
that is, that they both or either of them would do it. And one 3. Peer. Wms. 
may covenant, © that he er A. will do fuch a thing. So if two 14 Ray - 
covenant, & that they or one of them ſhall do ſuch a thing,” that is WH 


1203. 


joint covenant only; and the word & conveniunt,” and not Stra. 504. 554. 
4 — es makes the lien. ; e mw = = 
But THE OTHER JUDGES contra; and no difference between 
this and the caſe of © obligamus nos et utrumęue noftrum.”” d 
And judgment was given, quid reſpondeat ulterius . 1 #3 
J 5 Cutting againſt Williams. Caſe 203. 


RROR oF A JUDGMENT in the court of common pleas, if a declaration 

The declaration contained ſeveral counts, and one of them was t two |» 
upon the cu/lom of merchants, upon A NOTE given by the defendant 2 — up- 
to the plaintiff, promiſing; to pay him ſo much, money. Several hand upon the 
es were given, but there was only one judgment for the cuſtom of mer. 


* | I 
plaintiff below for the ſeveral damages, rr Is "> — — 


Ilt vas aſſigned for error, that the count upon the 15 WAR: indebitatus af- 
chants was void; and 2 there being one Lacke „ and the 
ment, all was void, and that the judgment ought to be reverſed — 
in e. And the caſe of Martin v. Clerk (a) was quoted as an the judgment 
authority in point. is entered, 
Norx here, Both the damages were caſt up together, and .. — 
judgment entered for them, with a que in toto fe attingunt to ſo © damages by the 
much, that is, quod recuperet damna ſua prædi ct. afſeſſ. que in tots © ſaid jurors in 
ſe attingunt to ſo much, which total comprehends both the da- er eff. 
MELEE SE 
To maintain that the judgment ought to be reverſed only in „ . 2 . 
patty the caſe of Face v. Mills (6), of Peck v. Ambler (e], and the judymens i 
of Rymer v. Grimſlone (d), were urged. void is ie; for 


Bur on the other fide was quoted the caſe of Lloyd v. Pearce (e), eus to the 


2 judgment in point to the contrary four years after, where the 4 Gr 5 LOS 


Judgments are diſtin and upon diſtin laws; as in dower, where hand was not 
the judgment for recovery of the dower is by common law, and to within the cuſ- 
recover damages by the flat of Marlbridge, or in a quare impedit ; om of mer- 
for there is judgment for the church at common law, and for da- _ . 
mages by the ſtatute; and in that caſe, ® judgment may ſtand for ſæveral counts is 
one, and be reverſed for the other (/). An action was brought upon bad, and an en- 
ſeveral promiſes, and ſeveral damages aſſeſſed, and one judgment tire judgment is 
given for both; and upon a writ of error it appeared, that an action 3 
part only.—S.C, 2. Ld. Ray. $25. S. C. 11. Mod. 24. S. C. 1. Salk. 24. 8. C. Holt, 27 . 
Lily Ent. 227, Ante, 152. Hob. 6. Cre. Car. 339. C. o Jac. 343. 1. Roll. Rep. 24. Allen, 
7 Id. Ray. 1382. Fitzg. $5. 255, Stra. 1035. Dougl. 397. 730, 731. 
* Ld. Ray. 757. S. C. 1. Salk. (4) Moor, 708. 


* | („ Cro. Jas. 424- 
0% Hob. . s.. Roll. Abr. 775, pl. 4. Allen, 
le) Cro, Car, BL 8 * A 


did 


| Corrine 
13 


v. Oats (d); affault and 7 was brought agai 
+ Lear” | 
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did not lie for of chem. arid th fo the juden . 3 
in 2 The caſe of Milli v. Jacob (b) ee N 
ſo was the caſe of Bernard v. Balnard (c). init e an 


| three, 
was an infant; and all of them appeared attorney, 
joegmont N SEP reverſed in tot, ic: 
N attorney. | ; to 1 
abe for Utat len is alot anaigtainabie, nd take Juke 
for the reſt {e). «| | 
Hor rj Chi ice, It bas been held as you ſay in the caf 
TY dr Sarner done 


Faceh v. Mills, but certainly ever ſince the ve been of 
1 opinion. there are but two judgments in the books 


that favour that opinion of reverſing judgment in part. I remem- 


ber to have heard it debated here many years ago, and the Court 


| — e An- more damages than ſhouli 


then were of opinion, that it would be bad in the whole; for the 


have been recovered; and not for fo much damage upon one pro- 
miſe, and ſo much upon another promiſe z for if it were ſo, it 
might perhaps be ſeveral judgmerits; and in © Ice one might 
be reverſed without the other ; Butthe ju t here is to recover 


the damages aforeſai, ” which are the | 


Pow, Fuftice, faid, he had known the caſe of Faceb v. Mill: 


denied to be ſaw many a time, and that there are twenty reſohitions 


to the contrary; that is, if a rex##titur be not entered for part 
that it will be bad for all; for the judgment is of the whole. 
And THEY WERE ALL OF OPINION, that if one of the declara- 


tions were ſuch on which no damages ought to be recovered, it 


would be bad. E727 : 
Hour, Chief Fuflice, ns to the other point, fad, that be hai 


_ propoſed it to ALL THE JuDGEs, and that they were all of opi- 


nion, that a declaration upon the cu/tom of merchants upon A N, 
ſubſcribed by the defendant to the plaintiff for ſo much money, or 
promiſing ſo much ; was void; for it tended to make 4 nite 
amount to @ ſpecialty ( 4 | 


() 7. Keb. 232. x t and conſtrued to be, by virtue tbereſ, 

(5) Hob. 6. &. ©. Cro. Jat. 343. © duc and payable to any ſuch perſon w 

OY 339. 8. C. 1. Roll, Rep, © whom the is made payable ; ard 
C. Co. Ent. 25. « every fuch note ſhall be aſſignable and 

(e) Mich. Term, 24. Car. 2. in the * indorſable over in the ſame manner u 

king's bench, 2. Keb. 696. 699. 708. © inland bills of exchange; and the 
716. 1 perſon to whom ſucii ſum is by ſuch 
(4) Stiles, 121. x25. 8. C. Allen, note made payable, may maintain a 

74. N action for the ſame in the ſame manner 
() 3. Keb. 199. 214. 2. Vent. 27. * as on inland bills of exchange made « 

39. 2. Keb. 306. 535. 2. Saund. * drawn according to the cuſtom «f 
379. & merchants, gan ſt the' perſon who 
CSE 5 5 e ſigned the fame ; and any perſenr 
« All notes in writing made and figned “ whom ſuch note is indorſed or affigned 
« by any perſon, whereby be ſhall pro- * may maintain an action thereon, cithe! 
« miſe to pay to any other perſon or his ** againft the draweror indorſer, in like 
4 o. der, to bearer, any ſum of money ** manner as in caſes of inland till a 
« mentioned in fuch note, ſhall be taken exchange. Add 


tna Term, 1. Queen Anne, In B. R. 


Cobkr. 15 $4 VIC 104 | DP . LIAME. 
Ld ROOD ene AT. 11561 
* Owen agan⁰fe Atkinſon. * Caſe 204. 


FTER PLZ pleaded, and replication and tejoinder. to part, Amendment of 
A and iſſue, notice of trial with proviſo as to the other, . the nf prius roll. 
ſerved to make up the iſſue, to carry it down to trial; Ante, 49. 102. 

12 
And the nif prius roll being engroſſed in parchment, but all the 8. Mod. 226. 
proceedings above continuing in paper, the plaintiff had leave to pus r= 
* wp I I 
NorTs here, The fecord of nf prius was made up, though the Amendments 
record above was not; and that was ſaid to be done frequently; may be mide 
and it is never denied to amend upon payment of coſts while things While proceed- 
Norz ALso, A caſe cannot be carried down to trial by proviſo A cauſe cannot 
until the iſſue; is made up 3 and therefore the defendant ought to be carried down 
ſerve a rule upon the plaintiff to ä 22 
(a) But the neceffity of castyng 4 Williams, f. Bar. K. B. 78. Dodbop ». 
cauſe to trial by pri is now, in many Taylor, Stra. 1055. Rex v Pippet, 
caſes, rendered nnneceffary, by the ſtatute 1. Term Rep. 492. 696. Jones v. Con- 


do L 
not proceed to trial according to the lies v. Mattocks, 1. H. BI. Rep. 101. 
practice of the coutt.—-See Proude . Tidd's Practice, 493. 


©. if EN 5 427 of | p | 

'* Grovenor againſt Fenwick. - Caſe 204. 
AFTER A TRIAL AT BAR, and verdict for leflces in eject The Court wil 
ment, 4 new trial was moved for, upon the merits of the cauſe, hot grant @ nete 
and alſo upon an affidavit brought into court. | , trial after a trial 


at bar, except 
The affidavit contained in ſubſtance, that the defendant's wit- for the miſe. 
neſſes were kept back by a report ſpreadain Holland, whete they our of the 
were in their way to Ei * that the witneſſes that were ne Party 
already come over had been laid by the heels; but it did Not or onneg 7 
name any who had ſpread the report, or that it was by the agents 
or perſons employed by Fenwick, | 1 
And though THE Court were diſſatisſied with the vetdict 1 
upon ſeveral reaſons, one whereof was, that the trial laſted above 8. "mx = 
lixteen hours, and abundance of evidence was given on both ſides, Ante, 37. 70. 
and the jury were agreed on their verdict in half-an-hour's time, 122. 
yet Tu CourkT would not grant à new trial. And the cafe of 5 294-88. 350. 
Gay v. Croſs (a), heretofore, was remembered; for the Court e 8 
declared, that after A TRIAL AT BAR they would not ealily grant La. Ray. g14. 


S. C. ante, 121. 
46. 


8 1359. 
e) Ante, 37. x : Gilb. Eq. Rep. a. 


Vol. VII. M © a new 86.1105. 1162. 


ad . : as 


** 


a 
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oVEroRn x new trial, more eſpecially in cjeAmen (a), where the firſt yer. 
pn dict is not peremptory, and where there is no foul praftice hal- 
91 appear in the jury or or party for whom the verdict was 3 as keeping 
bor back of witneſſes, &c.; in which caſes alone it was diſcretionary 

. in the Court to grant it (b) 


Court 
3 > he" I mores he er i 
2 


abc to the To which HoLT Chie tick, fig that it was frequent in 
Leponent. after a ne Rb vows before 2225 to examine 
* [ 157 ] him again vive voce in court | f 


5 | But Powvs, e it was no frequent thing @ 
| to do; for in all his time he had known it done but twice. 


And PoweLt, PFuftice, declared his diflike of mending affid:- 
vits, where the party knew before what 8 
ſworn it (c). 


{s) But fee inſtinces of new trials Bull. W. P. 336. 7. Term Rep. 1. 
granted after a trial at bar, Stiles, 462. 2. Term Rep. 287. 

466. 1x. Stra. 534. 2. Ld Ray. 2358. (c) kt is faid, that. anew trial wade. 
2. Stra. 1105. 5 nied ; bot that it was againſt the opinics 
4. Burr. 2224. of the mak rings 4. Salk, 


(5) See 1. — 2. Sk. 646. 650. 


Caſe 206. Cooper d The Hus dre of Kibngtoke. 
Ks Eafter Term, 13. Vill. 3. Rell 437% 


| | Ax derten againſt the hundred ven th 24 = 
| | faulted ter (a), of Hug AND CRT. A ſpecial yerdi was 


| _—_— 1 afſizes to this effect: 

| | | ns carried imo The plaintiff was travellitie in the highway, within the bandred 
| a of Michel, inthe county of Devon, and was there aſſaulted and Et 
— by ſeveral malefactors to him unknown, who took poſſeſton 


3 : 
© — f him, and cartied him into a — 5 hard by the faid highwy, 


| | | Oo 
_ Wn 2 in the bundred en, init there robbet tim. 


| 8 The queton wits Whether he ert of Buſnſul 
| the ate of chargeable with this robbery | 


1 F wart oc ror 5. 


S. C. 
614. SY Hor x, Chief Juſtice, now, this Term, declared the unanimons 


3 5. C. 11. Mod. opinion of THE Couk r, that the hundred of Baſing foke is Charge- 

E--- 2. able. It has been endeayoured to be maintained, that this robbery ws 

T8 rege committed in the hundred of Michal; but it is moſt plain upon doe 

| $26. 3. Salk. 184. 2. Show. 60. 5 Mod. 180. 260. #63. 2. Salk. 613. 3. Mod. 258.15; 
4 Med. 383. 2. Saund. 379. 43. Comy. 327, 345. 478. Stra. 406. 1170. 1247, 

(4) 13. Edw. 1. ſt. 2.c. 1.5 and 2. and 28. Ew. 3. c. 11. 3 
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ener Coorrn 

; for without all dueſtion, if theſe bad been two Wer 
as they are two and he had been taken in one 1... 
and carried into the other; and there robbed, the robbers Banrntyrots, 
muſt have been tried where the robbery was committed, RI 
if the robbery bo cemmitted in the hundred of Ban 

words of the ſtatute- it is chargeable, 2 
. committed ſhall be liable to make ſatisfaction 
for the robbery. Now it is impoſlible in this caſe to make the 
robbery committed in the hundred of Baſing foke to be a 1 
from the time of the fault, which was in the hundred of Afichel, in 
Dn as any a Ges Cartons to make a relation in this 
way like the *caſe'of murder, where the ſtroks 4 [ 1581 


i — eo, It bas 1, 54. 
telation to make all the lands had at the time of the x. Co. 99. 
fink geen echt and 6 fork bs cſs for 1 life to the $ Cs. 2: 


; 
but to other collateral purpoſes it has not uch relation : — 
a man be D — — — to A. on ſuch a 

— until ſuch a day, ſo the. jury does 
2 ee eee 
ene ee be tad burthey exapoonchude betet 
kim on the day of his death a). In this caſe, there is no 
committed until the plaintiff is in the hundred of Baſing flote; for 
there the taking away is; which is the fact that makes the h 
chargeable. Beſides. in the cafe before put of the relation, 
A. give a mortal wound to B. on the third of March fu 
whereof the party dies the laſt of Aare h, between theſe two days 
Chas received and comforted & or, if « conſtable had him in his 
cuſtody, and ſuffered him to eſcape between the two days, & 
ſhould not be acceflary to the felony, nor the conſtable guilty of 
bus wh Ack, be The pardon ef dak offences afl milde. 
& meanorsꝰ after the , and before the death, pardons the murdet 
that follows ; that is, Suppoſe a pardon be of © all offences com- 
« mittedby him before Se March, that pardons the ſtroke: 
ind ene the murder that enſues by the death of 

; but in our caſe, there is not any colour for à relation: 

the aſſault is not the immediate and efficient cauſe of the rob · 
dery; but is only the 6ecafioni or cauſe ſme guid non of itz therefore 
there is no neceflity of a relation toit; and if there be no relation, FA 
then of neceſſity that hundred muſt be liable where the fat is cm- 
mitted; and tlrat ĩs the hundred of Baſing ole. —— pr et 
caſe, but has been determined already. In Deaxr's (e), A. 
affaulted in one hundred; and flies into another hund ad being 
ſtilt purfued by the robbers in purſuance of the aſſault, be is there 
—— 2 rn St pry 2 


(s) 4. Co. 47. ( Hidnon, tag; " dh 
. = 1 


MM 2 | _ralate 


% 


— — — — — 


— — 
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d relate to the firſt aſſault as there is in our caſe ; and there it is held, 
der dat the hundred in which he was robbed ſhould be only 
Yvnvzzy er chat is, the hundred in which the actual taking away was. 
aux cs rox. caſe in Golaſdorough allows this to be law: hieves came upon 2 
7. G. 155. Carrier and ſeized on him and his horſes, and drove his horſes into 
+- Goldſb. 250. another hundred, and there they rifled his J and the hun- 
> dred where the rifling was was not chargeable, becauſe it was a 
complete robbery, by taking the carrier and the horſes into their 
poſſeſſion ; and the rifli does not make it a greater robbery 
than it was before; but if the carrier had been left in poſſeſſion of 
his waggon and horſes, and only obliged to lead into that place, 
and there the goods had been taken from him, there the place where 
| - the goods were actuallv taken from him bad been chargeable. But 
13 the true reaſon why the hundred of Baſing /foke ſtands charged is 
EP of tis: It is to be known, that the hundred is not charged becauſe 
they did not prevent the robbery, but becauſe they have not taken 
the malefactors after ; for let the miſchief be ever fo great, if 
apprehend the malefators. within forty days, as the law 
no (a), beretofore-within half-a- year, ſhall not be charged: 
den here is no obligation on the hundred of Michel, in Deven ; for 
| there was no robbery committed there, and the robbery and charge 
does not come upon the hundred until it be completed and con- 
ſummate, and they fail of taking the robbers within the time 
limited; and for that default they are charged, and not becauſe of 
any robbery committed. The hundred is not bound to purſue a 
man for an aſſault, nor for a battery even to death, nor ſhall 
—— any forfeitures for not apprehending ſuch offenders; 
4 in this cauſe, there was nothing done in the hundred of 
Michel but the aſſault; and if there be no obligation on the bun- 
dred of Michel to take the robbers, then of neceſſity the hundred 
of Baſing flake muſt do it, becauſe the one or the other muſt. It is 
- faid, that ſuppoſe an aſſault be made in one hundred by day, and the 
is carried into another hundred, and kept till night, and then 
is there rodbed in the night-time, it is not reaſonable in that caſe, 
that the hundred where the robbery is committed ſhould be charged, 
becauſe the robbery is by night. But I anſwer, chat the remedy 
: fails there, . becauſe there is no reaſon to charge the hundred 
1 where the robbery was committed, becauſe it was by * 80 
© [ 160 ] if be de taken in the highway by ® day, and carried into a d wellig - 
within the hu and there robbed, the action 


he. Car. 267. 6 ered ˙Ü m 


dwelling-houfe ; but if be had been carried from the highway into 

an empty waſte houſe, and there robbed, e 

opinion hom that would have been. And he ſaid, they were 

of opinion, that the hundred ſhould be liable for a robbery com- 
mitted in a private way x. ads: 8 

And by THE, wHOLE Cour, judgment was given for the 

plaintiff. ) ᷣ² R 

© (#) By ſtututes 13. Ew. 1. c. 1. and ch. 12. f. 7. &c. and the ſtatutts aꝶ . Laa 

33. . 3. c. 11, — Ses alſo 3. Lev. 320. C. 18. and 8. Geo, 2. c. 16. 

2. Saund, 376. 3 Hawk. P. C. 7th edi. 


A 


COLLECTION OP CASES 


ARGUED AND DETERMINED IN 


THE COURTS 


0 
KING's BENCH, COMMON PLEAS, 


AND 


CHANCERY; 


FROM 
EASTER TERM, 
| THE 
$IXTH YEAR OF GEORGE THE SECOND, 
10 
EASTER TERM, 


THE 


TWENTIETH YEAR OF GEORGE THE SECOND; 


r 


„% „ ee 


—— 2 — . 


> SA 


9 


29 — 


* 1 


- 


3 RT „ 
4 * OY : 


1 a, 
4 , * 


24 

4 
* 

N 2 : 


+1 6, "y 
e . 
4 
wy 
_— 
A „ * 
- 4. 
— 
9260 * 
- 
* 


ͤꝛN—U H —— — — 


EASTER TERM; 


"I. 


The Sixth of George the Second, 
| | TN 1 
The King's Bench. 
| * Rĩũ * ** *, Chief Juſtice (4). - 
Sir Francis Page, Kut. * 
Sir Edmund Probyn, Kut. Juliet. 
William Lee, Bi. if r 28 


Sir Philip Yorke, Knt. Attorney General. 
— Charles Talbot, E/q. Solicitor General. © 


(a) Loxy Raruond, Clif Fuflice, directed to Ma Jurrtex Pac, and + 
dag in the Vacation, there was af this czüad in his ame. 


as 


On 
; 
— — .. — . 
- _ . ” 
- 


* 
= 


Maccarty .againft Barrow. wing Caſe 207. 
R. FOWKES moved to diſcharge the defendant, who a bin drawn 
was in execution at the plaintiff*s ſuit. The motion before a bank. 
was founded 4 We, age: a 2 bank - — though 
ruptcy, obtained before the twenty- March laſt, according proteſted 
to the tatute 5. Geo, 2. C. 30. I. 22. TROY * 


may 
The fact, upon ſhewing cauſe, appeared to be this: — vader 
The action was upon ſeveral bills of exchange to a nn 


conſiderable value, which were drawn by the defendant, in the : 
moath of December 1728, upon a merchant at Babes in Spain, © © . Stra. 

to the plaintiff, and by him immediately tranſmitted to 3 a 
ain in order to be accepted by the perſon on whom they were K. B. 251. 255. 
drawn. The drawee refuſed to ac them, and upon his non- 8. P. 2. Kel. 
acceptance they were proteſted, tranſmitted again to the 239. 
plintiff in England, in the month of February following, who g © en 
brought this action againſt the drawer. But cen the time of B. L. 237 1 
drawing theſe bills and the time of applying to th defendant for the Cop. 544. 
payment of them, after they had been p ed for non-acceptance, 
vix. the thirteenth of January ry a commiſſion of A = 

44 ilued 


164 Eaſter Term, 6. Geo. 2. In B. R. 


Maceanvr iſſued 2 the defendant, under which he had not regularly ch. 

rer 
Mu. Sr ANGE for the plaintiff inſiſted, 

FinsT, That the plaingift's cauſe of action did not accrue 
after the iſſuing of of to ig c.; that the Fs of — 
bills was not e until there had been a tenderof them to the 
perſon on whom they were drawn, and non- acceptance by him 
and a regular proteſt; and therefore, as the cauſe of action was ſub. 
ſequent to the commiſſian, che plaintiff could not have come in x 
a creditor under the commĩſſion, and conſequently that this certi- 
ficate will not affect the plaintiffs demand. | 

3 n that this mow had nopowerto 
h mm, diſ- the defendant in this ſummary way, but that the s remedy was 
charge a —_— by audita querela, He adenitred; the by the 6. Gee. 1. c. thn 
— was ſuch a proviſion made for the diſcharge of the bankrupt in this 
manner where judgment was obtained againſt the bankrupt before 
he had his certificate ; for that being caſus omfſus in the 5. Gee, l. 
c. 24. was remedied by the 6. Geo. 1. c. 22, ; but the 6. Ge. . 
c. 22. was à temporary act, and is expired z and the late ſtatute of 
the 5. Geo. 2. c. 30. refers ta the 5. (520. 1. c 24. only, and there- 
fore there is no power in the Court now ſubſiſting to diſcharge the 
defendant in this cale, - _ Fae 
To held a certi- THIRDLY, He infiſted, that the defendant ought to make it ap- 
ficared dankrupt pear that theſe bills of exchange were given e any act of 
to bal, the plain» bankruptcy committed, and it is not ſufficient to ſhew th 


* we 
and muſt mew drawn before the iſſuing of the commiſſion. The act of bank. 
— rupt pa be committed ſeveral years before the commiſſion 


iſſu that being once committed can never be purged; and 
jf they were drawn between the time of the ac of bankruptcy and 
| the date of the commiſſion, there can be no pretence for this ag- 
1 plwKuication; no act of parliament whatſoever making aqy proviſion 
g for the diſcharge of the bankrupt in any other caſe than when the 

debt for which the action is brought was contracted before the 
aft of bankruptcy committed, and not before the iſſuing the com. 

miſſion. 72 = 2 | 


Ma. Fowkes, for the defendant, inſiſted, 


© Finsr, The objeQion, that the plaintiff could not come in a 

2 creditor in this caſe under the commiſſion,” becauſe his cauſe of 
action againft the defendant was ſubſequent to the time it iſſued, 

is unfounded, for the defendant, in this caſe, became immediately 

' © a debtor to the plaintiff upon drawing the bills; this was debitun 
"If * though ſekvendum in futuro, and is a caſe clearly within 
the pfoviſion'of the 7. Gee. I. c. 2 wiich enables creditors of 

@ bankrupt, for money payable to them at a future day, to come 

2 for their proportion of or 1 eſtate, diſcounting their 
ſecurities after the ve er cent. per annum. 

} „ &* ON e ah 4 *4 * SECONDLY, 


* 


Eaſter Term, 6. Geo. 2. In B. R, 1634 


gsconnlL v, L admit there are in the 5. Geo. 2. c. 30. no relative Mecconnp 
— — TY power of diſcharge is agen 

————— — — * 

— common law, and therefore no ſuch words of res 


were neceſſary to give this Court a juriſdiQionjn this caſe. 


Tuigpt v, As to the laſt objeRtion, It is to be preſumed that the 
z2 of bankruptcy was committed. about the time of iſſuing the 
commiſſion ; and if the bills were drawn after the bankruptcy com- 


n_ „ rr 


n Tue 3. Gee. 1. c. 41. extends to fecu.. L4. 
rities 50 K at ro. —4 which 2 8 5 — wet 
ä Ad 2 2. . 
the words bach ſecurities, Fe. and e 2-3 * 
a caſe within that act. * 


Taeger, Fuflice. es clear that ad of theſe 
was 2 debtor by relation from the time they were drawn (a). 


| of the ſame qpinion. H likewiſe, that 

2 72 Wits 3 to hes caſe, ; for Gough: the preamble 

W 
* ee 

ſorts of — 1 N at a he th * 


Tus Count beldlikewiſe, that it was incumbent the plaintiff 
to ſhew that the bills were drawn after the ep pang 


mitted, if be would have advantage thereof. 
The defendant was accordingly diſcharged (50), 


fo) Therchry if a drawee refuſe to 
accept a bill of exchange, an action will 
he againſt the drawer of it before it be- 


4419 


(3) Ser the caſe of — 
fio, 3. Will, 13. * 


Hearne againſt Buſhell. Cite 208. 
32 — ane «am 


on a — — in the MARSHALSEA COURT, and cover wolir is 


ng afürmed, Rau REG ener aro No Re 


| $. 
Mn. Parka moved, that this writ of error might be gehe F 
and the enn 11 


BED. Raga, as bw 90. by MIR by 2h, nee 


3. 260, , 
8 75 nr Barnes, 20 205 2, Bl, R. 1153. 3. Term Rep, 275. 1 


"(3-B. 32). 
Mn. 


* 


465 Zaſter Tenm, 6, Geo, 2. In B. R. 


u — digg cited the caſe of Thom v. 
— mr was judgment obtained in THE PALACE Covar, 

ch a writ of error was brought in the court of king's bench, 
W affirmed ; and afterwards a writ of error tan 

and contre inthe defeat ignod forer 
122 — the writ of error upon an affidavit te. 


againſt the defendant ; but the motion was denied. 


That caſe is very different from the 
NE Te 
a verdict ven again defendant, it a 

3. . ace 
* viſe in ide caſe cited. 
vo 3% "A qnother days -.. 


* 
Mx. PazxER, — che is error, dae este 0 wt: 


1 uftite, and that the proper time for 
taking advantage of any error in fact was the fart writ of 
error, and not having done it at that time the plaintiff is 


—— — — —_—_ gr the ex- 
chequer * en court 
— of che becord fs the king's bench, err 


Ms. STRANGE, of the other fode, cited Salk, Show 
n,. 1. Rell.” Abr. 754. Pl 15. 337: ahne 36 


Tus Cour was clearly of opinion, that 3 
writ of error coram vobis was a matter of diſcretion in them, and not 


a writ of right ; and that there could be no reaſon to allow this, it 
appearing upon the 8 this matter had been already de- 
termin e menen deter- 


ter, Jufich cited 3. ont. 207. r. Hed, 2 Gor 
42 Tut cit 1 Fo Muntamaz, 4. Ges. 2, 85 105 
The writ of error was quaſhed. 


J Eafter Term .. | | cafe of Lambell Ws 
MIS Aer Tam, in. c 1. phate 


: 


cu n The Mayor of Wee 

On . A MANDAMUS having been gane to the wy CT 

2 to proceed to the election of an alderman, 

derman, tis Mx. Wiltes moved, that this Court would reftrgin the execu· 

— Ee. tion of this writ to ſome particular time, foggefting ü that the cor- 

_—_— yo poration would proceed to an election in the abſence of ſeveral 
l o/ tat muſt de zovernec by tag confiitution or the Eity,—S. C, Stra. 949. 

No K. B. 236.265 


member 


defence was uſed at the trial, and a verdict n 


Bere , _ oo « wr 


= HH = © = =z 


© 


hb i - n 


Fetter Teng, 6. Bed. U. In R. K. 16 


wo yy Tn en 3 1 ST . 
THz Cour held clavly writ of 
K — — Ovurt has no/power of preferibing any time for 
the election 3 for if the election be mate agrovadly.rothe charter and 
2 be good though thoſe peribns did not ut» 


tend: an the other if there were any illegal ſurprine oc other 
-not preſutne anything of this Kind, or 
The motion vas accordingly denied. 
Gambier again Wright. Caſe 210. 
Te mmm pew ind Kae The ee e g . 


out, that the plaintiff brought an action againſt a third perſon in e Kr Berch | 
the court of king's bench; that the party was arreſted thereon, f a 
and in cuſtody of THE MARSHAL ; that by babeas corpus he was declaration for 
removed from thence, and upon return of the habeas corpus before ſuch eſcape need 
Mz, JusT1cs DENTON, was by him committed to the cuſtody of 2tihew proceſs 
the defendant, THE WARDEN of the Fleet. azainſthim inthe 


pleas. 

Hawkins, Serjeant, for the plaintiff in error, inliſted, that it . F 
DE I Re ene LI ION * ; tay? 1 
common pleas, to warrant this removal by habeas corpus and com- 257. 
mitment to THE FLEET, for otherwiſe it was a void commit- 5. C. 2. Kely. 
ment; the defendant in the action was never legally in cuſtody ; **5 
and uently this is not ſuch an eſcape for which an action 
— ay nt 66 He cited 1. Koll. Rep. 217. Cre. 
Car. 223. 31. Hen. 6. 10. Lat. 1468. Mor, 278. 2. Lev. - 4 
2. Bulft. 62. 1. Co. $77. 2. Cre, 394+ 1+ Roll. Rep. 27 
ball. 273. 700. — 

SECONDLY, The commitment is here to the defendant in his 


perſonal capacity, whereag it ought to be prijone de la Fleet, and ſo 


ue all the precede: 
Mz. Dzxn180 on the other fide. The preſumption is, that the 
| { {uperior courts have according to law, and therefore 
t muſt be intended that in this caſe there was a proper foundation for 
the commitment. It is not neceſſary to ſet forth the action in the 
ſeord; the plaintiff in this caſe isa ſtranger tp the proceedings inthe 
| | common 


— 2. In R. R. 


L 2 . 2 ——— . — 
| As to THE SECOND OBJECTION, In point of redfon thereis ny 
| | _ difference betweem a commitment to t n 
> | Fleet; there are likewiſe precedents of commitments in this may. 
1 ner, Lilh: Entrees, 1 P. 
tute of the B. & . c. 26. makes no difference of expteſ, 
— — — 
and warden of the Fleet ; which ſhews the ſenſe of the 
to be, — wap FIT — pa, 
ſettled 1, given couri are 
— — — — Calls 
not. take. M ο of..0 19. Galb 
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that office, and had ever fince enjoyed the office under, that 
election. 
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. n & 250 holy e oF * — oe | 
MICHAELMAS TRE 2 
The Seventh of George he Second, 
IN 


re King's Bench. 1 7 


Philip Lord Hardwicke, Chief Wie 
F Francis Page, Kut. 
Sir Edmund Probyn, Rut. 


_ William Lee, Ei. | 
"OW? 3 „ * Ol Coral. 


Charles Talbot, Ey. Solicitor General; 
$922 ALES - oe. p -- 7177 #74) 4 17 2 4 
3 a , niy 4 
2 — ie D wi H A r* 
Memorandum. i 


HIS Term Fir Pritie Yorke, Kit. was. made. Chief Lord Hardevicla 

T* ＋ of the Court of King's Bench, and created a Peer promoted. 
y the title of Baron Harpwicks, of Hardwicke, in 

the county of Glouceſter. 


The King agaiaft Taylor. Caſe 212, 


AN ANFORMATION in the nature of a quo warranto was granted In an informa. 
againſt the defendant in Hilary Term laſt, to ſhew by what ** — >, ca 
authority he ated as capital burgels of the borough of Eveſham ; e © © uſur- 


and in the information the uſurpation was laid to be from the twen- pation — mna 
tieth day of Fugu/t laſt, to the filing of the information. d fendant for only 
part of the time 


The defendant, by his plea, admitted a uſurpation from the laid in the de- 


having ſet out the conſtitution of the corporation he pleaded, that *! neral judgment 
upon the twerſty- ninth of September he was regularly elected into © e i» er- 


NS 


3 27. 8. C. 2. Bar. K. B. 238. 280. 316. 220, and the note, Show. = Cre. Jar, 
260, 4. Med, 58. x. Salk. 374. T | 
. 


twentieth of Aug uſt to the twenty-ninth of September laſt; and after claration, a ge. 


— 


”  ® 
. 170 


Michaelmas Term, 7. Geo. 2. In B. R. 


Tur Krxe To this there — r and upon that four iſſues wer 


Tavion. 


taken; s 

T Muds wit, Toer the befthddat = the Gold l . 
election was not a burgeſs: r 
burgelſes ta be choſsn out of the burgelles, 


THz SECOND issur was, That the meeting, at which this 
election was made, was not duly ſummoned. 


THE TH1&D ISSUE was, That the defendant en Bas 

Tur Fourtn 15508 was; That he was not duly ſworn, = 

2 
verdicts on the two others. 470 SY . 


A general judgmn ens — 7 int the defer; 


for as the defendant by his plea had PE that 
was ente be & e 


wo pak 


' — 1 


The King v. Hicks (a), which was an information of this fort; and 


the office there being determined at the time the party was con: 
victed of the information, no judgment was entered, but ogly 


capiatur pro He compared it to the caſe of an cje@tment, 

where if >, wi Bongo po before the RITES 
verſed, there is no judgment entered for the recovery of the term, 
= for dn SA} and it is for that reaſon application is afully 
de to the Court for enlarging the term. 


N Serjeant, en the ather fide. It appears by the de 


fendantꝰ's cone fflon that „ rien. a of 15 Dae the 


crown is entitled to' * e and a Tarps one only can be eu- 
tered. The cafe of eng v. Hicks is not paraflel ; the perſon 
there not being in the poſſeſſion of the office at the time of the con- 


- viftiowm, Theſe informations are in the nature af mites adtions, is 
. which the poſſeſſor of the office is evicted; as well as a fine fet upon 
him for the/uſurpation. I admit that where fuch-att information i 


. for, claimin ing ſeveral franchiſes, the party may diſclaim 3 
and be ouſted thereof, and acquit himſelf of any ufurpation 
— to the other. But no inſtance of any ſuch — being als 


towed ante an 


n * 


———— Ne). Geo! a. l R. 771 


it is in pofſeffidy of Tar me 
Ho "erp was EET of Fong regularly — 2 


np matters iſſue wur taken; and upon the trial it was 
ir; apo ih 5 pail ke fe 2 


; upon which a general ju 
22 0 ——— Led. 


. — er 
. er was returned; and 7» 9v 
— A return ſufficient; for Whats this Ju 7 
went ſubſiſted be could have no benefit from any Day fo nw 
a writ of error was brought in THE ue nh bee 
on the information, and likewiſe on the 2 
ppon the return to the mamdamus, and weh ot lords af- | 


, * 
7 v3 4 


- 


1 To thew, thit l; endet 
che uſual terms muſt that the complied with, DE up 
Fears Caſe) ad e der tes < judgment of eyfer- is «= 
eſſential part of the judgment in = ks ormation, he mentioned 
Lonp HoLT's opinion in the caſe of The King v. Knellys (c). 


Ma. WitLes in reply faid, the Ca Pindar is very different 
from the preſent ; there che defendant juſtified his exerciſe of the 
office for the whole time the information charged him to have 
uſurped ; and it appearing that be never had been ſworn, but 
during the whole time had ge Ares. — no other judg- 
ment could be given but that udgment of _ 
But here the j ae Apt. nar * the whol 
time, but an admiffion of a ufurpation until — Are of 
September, and then a claim of it under a regular election, the 
party, indeed, is liable to be fined for having acted as a capital bur- 
gels until the twenty-ninth of September, muſt be acquitted 
of any uſutpation for the reſidue of the time. The notion, 
that an illegal exerciſe of office for a time will lay the party under 
a perpetual diſability of being choſen in a regular manner, he ſaid, 
was repugnant to common ſenſe and reaſon, and not warranted 
dy any legal reſolution. He inſiſted, that the caſe in ejectment, 
before put, was in point; becauſe, though the party e 


7 
r (5) Salk. 632. oy 
> Ld. Ray, 1447 le) Salk. 511. Skin. 514. 
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172 Mictzetmas Term, 5. Geo: 2. ung. 


Tus Raves of trial in poſſeſſion of the office, it was unden a reg 

aganft . n ee 

aner uſurped one, and which he was liable to. be. ouſted of by an infoc, 
mation of this fort, b Sore rr 
election on the twenty - ninth of Sep September. 


M. FAzAKEtLy oz the apy . 6 of ua warrant 
common law, perſons ille which con- 
Fern the public w A nt, Boba ce * 
able by fine. This introduced informations of $ nature, 
in which, the perſon convicted is to be faned. . But in theſe infor. 
| ations it not being a ſettled 8 upon à Convidion 
thereon, the party was liable to be ouſted, to ſatisfy this doubt the 
9. Aun. c. 20. was made. The act of parliament only lays, «: 
« upon ſuch convictions = 78 e tbe 
« award a judgment of oy er, and likewiſe to ſet a and eng 
6 Cem. Dix. the words, © it ſhall and may be lawful,” ſhould. be conſtrued 
K rb Wforily, and not to leave 2 diſcretion. in the Court, as is con- 
maths. tended for on the other ſide, yet the act muſt have a reaſonable 
conſtruction 8 for judgment of oufer, 
Sc. muſt be intended on oF where there is a continuing illegal pol. 
n is the common caſe, and not where the 
is legally in poſſeſſion. ternal; though poſhbly he may har: 
uforped originally. 0 
Ms. DRAPER, en the ſame fone fs > © he manner of pl 
cited, Man Wood's Caſe, 2. 11. 2. Roll. Abr. CG 


S dons ardent on the 
mn 


Caſe 213. | "The King qreinf Caner., 


The Court will M* PARKER moved to admit the defendant to, ball The 
not bail a man defendant was found guilty, on the coroner's (inqueſt, of 


found guilty of manſlaughter by the evidence-ſer out on the ini 
— 7 eppeareſto bo mer 


NE ps Tux CovxT held clearly they were not to be guided by the 

eee © concluſion of the jury, but uſt judge themſelves upon the factas 

ſet out ; and though the party is found guilty of manſlaughter only 

$. C. . Key. before the coroner, he may afterwards be convicted of murder pn 
1 1% the trial before the petty jury. 


It was agreed likewiſe, that the defendant could not by affidavit 
enter into any proof of his i innocence; 28 as to any Corruption, 
or miſbehaviour in eren 


g And the motion was denied (a). 


(a) See Rex v. Addon, 2. St. $Fr, Cad. 295, and 3. Hawk. P. C. 70 
Hrs Dalton, 2. Stra. 911. Rex v. edit. ch. 15. C 80. u- 
Magarth, 2. Stra 1242. Rex v. Homer, ; 2 


The 


Michaclmas Term, 7. Geo: 2: In B. R. _— 
The' Mayor of London againſt Sir Fiſher Tench. Caſe 214. 
1 COVENANT the declaration recited an act of parliament, em- In what caſe it 
powering the city of London to grant licences to any perſons is neceſſary to 
ſor twenty years, to furniſh the city with cbnyex lights for edge an act 
lighting the ſtreets of the city ; it then ſet out a thereof . Þy.2 man 
made by the city to Sir Samuel Garrard and Sir Fiber Tench Pe 
for twenty-one years, reſerving a rent of four hundred pounds g Bam 
2-year, payable by them, © their executors, adminiſtrators, and 5. Mod. _ 
u aſſgns; and the breach affigned was; that Sir Fiſher Tench, who Stra. 228. 
Was ſurvivor, had not paid the rent-which was due at the Bull N. P. 164. 
Feaſt- day of St. John Baptift 17 42. | | — 
The defendant craved oyer cf the indenture, und then demurred; 


and aſſigned for cauſe, that the declaration does not fay, that the 


defendant (t or his affigns” have not paid, &c. 

Ma. BooTLE, junior. The diſtinction is; that whiere an act is to 
de done by a man and his aſſigns, there it muſt be averred; that nei- 
ther he nor his afligns have done it; but it is otherwiſe where an 
1Q is to be done to a man and his affigns ; and he cited Salk, 139. 

Loxp HArDWICKE, Chief Juſtice. The diſtinction in Salkeld 
isa pretty nice one, and ſeems hard to be maintained. Why 
fiould the Court preſume an affignment ? It ought, I think, rather 
to come on the other ſide ; but however this defect, if any, is cer- 
tainly ſupplied by the words © hucaſqute, &c:” 

Mx. Boor x then tobk a ſecond objection. It appears by the conſtruction ef 
iddenture, as ſet out upon oyer, that the act impowers the city of the words of a 
Lenden to make grants for one and one-and-twenty years, which **- 
is for twenty-two years, and the grant mentioned in the decla- 
ration is for twity-one years only, which is a variance, and not 
purſuant to the power given by the act. 

Ma. GERRARD 07: the other fide. It is faid in the declaration, 
that the plaintiff hucuſque habuit et gaviſus eft the grant, &c. which 
excludes any poſſibility of affignment to any other perſon, and 
therefore it is ſufficient to ſay the defendant has not paid. | 
Loxp Hax UDwickx, Chief Juſtice. If the city has a power to 
grant for twenty-two years, they certainly have a power to grant 
for twenty-one years, which is a leſs time, and fo no variance at all, 

Taz Cova were all of the fame opinion in both points. 


Lx, Juſlice, cited 1. Cre. 235. 
Judgment for the plaintiff (a). 


(a) See Gyſe v. Ellis, 1. Stra. 227. Parſons' Caſe, 1. Keb. 440. Chalotier . 
Pavs, 1. Latw. 550. 


Smith againſt Boucher and Others. Caſe 21g. 


AN ACTION of affault and impriſonment was brought againſt To treſpaſs, the 
the Judge of the vice-chancellor's court at Oxford, the defendants juf- 
cefs of the vice-chancellor's court at Oxford, founded on a cuſtorn ; to which the plalonid replies, de 
* affidavit of the cauſe of action was filed, as required by 12. Gee. 1, e. . and judgment for the 
phintiff.—S. C. 2. Stra 993. S. C. J. R. H. 62. S. C. 2. Bar. 331. 8. C. Cum. 89. 127. 
Vol. VII. 3 plainti 


* 4 TE 
mmm 
———— — 


174 Miechaelmas Term, 7. Geo. 2. In B. R. 


sure intiff in the action, the officer who arreſted the now plaintif, 
* 1 gatler. * MY ' 
Ans Oruxns. The defendants juſtified under @ proceſs iſſuing out of the ſai: 
BY court of the vice-chancellor. \ 
The juſtification ſet forth a cuſtom in the univerſity, eſtabliſhei 
others by act of parliam-nt in Queen Elizabeth's reign, 
the court is empowered, on complaint made by an 
that he has cauſe of an action perſonal againſt another, and Fal 
on oath the damage he has thereby received, and that he believes 
— —— inſt whom he has ſuch of action] will get out 
of the juriſdiction, to iſſue a writ to take and commit ſuch perſon 
to gaol, unleſs he finds bail, until the next court is holden : then 
the plea ſets out, that one of the defendants had received a cauſe 
of perſonal action againſt the plaintiff, which he made complaint 
of, &c. and that the damage he thereby ſuſtained was, in his eſti. 
tnation, to the amount of one thoufand pounds; and that he ſuſ- 
pected the plaintiff would make his eſcape out of the juriſdiftion, 
and that he made oath de et ſuper premiſes, and fo julifies the com- | 
mitment to gaol. | | 13 15 ; | 
The plaintiff 4 that no affidavit of the cauſe of action was | 
filed, as is tequiredby the 12. Geo. 1. c.. befote any capias can ifſue, | 
To this there was a demurrer. 
| 
| 
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CHAPPLE, Serjcant, for the defendants. The replication +; 
bad, becauſe the ſtatute does not make the proceſs void, but only 
inflicts a penalty on the officer, &c, for not complying with it: 
this appears from the penning of this and other acts of parliament, 
where the proceſs is expreſsly declared void when that was the in- 
tention of the law ; ſo it is in the 5. Geo. 2. an tory act of 
the 12. Geo. 1.; 7. Ann. 12.; 13. Car. 2. c. 2.1.2. This is not 
unlike the caſe where an officer, after an arreſt, refuſes to take bail, 
which does not make the officer a treſpaſſer. 3. Ce. 188. Salmm 
v. Percival. 223 


Hawkins, Serjeant, on the other fide. The defendant's plez 
in this caſe is ill, and if fo the plaintiff muſt have judgment, what- 
ever becomes of the replication. There is in this caſe a mere 
nullity of jurifdiftion, and the proceedings being void, all the de- 
fendants are treſpaſſers, like the caſe of an appeal in the common 
pleas (a). This is a void cuſtom; viasr, Becauſe it does not 
appear when the court is to be holden, at which the writ upon 
which the party is arreſted is returnable (5). SEconDL\y 
Becauſe no capias can iſſue without a previous ſummons (c). Suj* 

it then a void cuſtom, it cannot be confirmed and made 3 
good cuftom by the ſtatute of Elizabeth, which in — terms 
only confirms the charters and cuſtoms of the univerſity, and muſt 
have a reaſonable conſtruction (d). But, however, the defen- 


(a) Moor, 275. Hale P. C. 35. ( Plowd. 3909 Hob. 85, 86, 87. 
( Dyer, 275. pl. 23. 1. Cro. 467. Co. Lit 38. Salk. 203. 
6. Roll, Abr. 563. pl. 11. . Med. | 
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Ants have not brought themſelves within the cuſtom there is no r: 
pretence of juriſdiction in the court, unleſs there is a cauſe of a per- 3 
ſonal action; now it is ſaid only, that the complained he had % Oran 
ſuch cauſe, &c. not ſaying that He really had. Ihe nature of the in - 
alſo which the party received ought to be particularly ſet out, 

that it may appear to the Court whether a perſonal action would lie 
for it, and not to make himſelf the judge therebf. It is faid the 
damage which the party receivrd was in his eſtimation one thou- 
land pounds, which ought to be alledged more politively ; and it 
is ſaid only, that the party made oath de et ſuper præmiſſis, which is 
altogether looſe and uncertalgy and though this proceeding might 
not be looked upon as void with reſpect to the officer who exe- 
cuted the proceſs, yet with reſpect to the parties to the actioti it 
vil (a). And all the defendants in this caſe having pleaded jointly, 
if the plea is bad as to one, it is as to all. W * 1 

CnarrIE, Serjeunnt. We have ſet forth our caſe according to 
the cuſtom, and not in more general terms, and therefore this 
queſtion will depend upon the validity of the cuſtom: there are 
many cuſtoms in the city of London more extraordinary than this, 
which having tlie ſanction of the Legiſlature have never been 
ſhaken : A cuſtom for infants to bind themſelves apprentices ;_ 4 
creditor may arreſt for a debt not yet payable (); houſes may be 
1 and ſold by parol and without enrolment, ſince the ſtatute 
of Enrolments (c); debts by ſimple contract are equal to ſpecial- 
ties; and mahy others of this nature (). 


Lox HakDwicke; Chief Fuftice, I was at firſt a littls 
doubtful wheth@ this was à caſe within the 12. Geo. 1.6. It 
is nd unuſual thing that affirmative laws ſhould not controul par- 
tieular cuſtoms, as in the caſe of courts leet, when an uſage to 
hold them at different times than are preſcribed by ſtatute ſtill pre- 
vais. But I find here are negative words in the act which will 
controul any particular cuſtoms inconſiſtent with the proviſion of 
the act. Suppoſing this to be a caſe within the act, then the 
queſtion will be, r this non compliance with the direction 
of the 12. Geo. 1. will make the proceedings void ? The Judge or 
the officer may be liable to an action for not puiſuing the ſtatutey 
where a petſbn has received a particular injury thereby; or if it is 
IE ther is injurious to the public, it is an offence indictable; 
but ſtill the proceedings in the action will not be affected by any 
ſuch miſbehaviour in the Judge or officer, and therefore the repli- 
cation in this caſe is certainly ill. 8 

As ro THE CUSTOM itſelf, we muſt be very tender in deter- 
mining a queſtion of ſuch conſequence to the courts of both ths 
Univerſities. The caſes which have been mentioned; of cuſtoms 
within the city of Londen, are very material. There does indeed 
kem to be ſome imperfections in that part of the defendants juſti« 


(s) 2. Jones, . 
G 2. 1 3 K 3. Cb. #46. 
1 


fientioti, 
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Ser 
ga 


| Bbucurn 
and Orrs. 


tomzas particularly that the party an cath de at ſafer premiſe 
the words implying no more than that the party an oath rg. 
lating to what is before mentioned. But then the nature of thi 
action is conſiderable, and I cannot think any imperfeRtion of tha 
Rind will make any of the parties to the proceedings treſpaſſen 
The caſe of Gwyn v. Poole (a) is ſtrong to this purpoſe; where 
it ſeems ſettled, that although the cauſe of action ariſes out of the 
Juriſdiction of the court in which the action is brought, yet nei- 
ther the plaintiff, the Judge, nor. the officer are 0 
liable to any action of this nature. 


Pace and Pot, Fufticts, were of the ſame opinion. 


„And PAcGz, 7uflice, ſaid, he doubted of what was faid by 
HAwkixs, that if the plea is bad as to one, it will be bad as to 
all ; and put this caſe : Suppoſe treſpaſs and falſe impriſonment is 
t againſt the plaintiff in a former action, and the officer 
and they join in a juſtification, under a judgment recovered againſt 
the now plaintiff; ſuppoſing in fact theft is no judgment, the 
party to the action will fail in his juſtification, but not the officer, 
who has done no more than his duty in executing the proces 
directed to him. : 


© Les, Juflice. The teplication is certainly ill, for the rears 


that have been given; but it ſeems to me to be a conſiderable 
queſtion, Whether if the cuſtom, which ſeems to me to be a rex 
ſonable one, be not purſued, the defendants will not thereby be- 
come treſpaſſers, as in the of wi append in ona phe 
_ Lox HaxDwicke, Chief Fuftice. In the caſe of an appes! 
brought in the common e 
but here there is a juriſdiction, though it is not ſtrictiy purſued in 
all its circumſtances. ' 

The caſe was adjourned, and afterwards argued a ſecond time, 


SK1NXNER, Serjcant, the defendants. The replication is 
clearly ill ; for the omi in not filing the affidavit will not 
make the proceſs void. 

Mx. STRANGE for the plaintiff. The plea is bad in this caſe, 
No ſummons appears before iſſuing the capzas; the cuſtom is bad, 

t if good it is not purſued ; it is, that the party is to make oath 
he has a perſonal action, but poſſibly no cauſe of action. This 
cuſtom makes the perſon a judge what is a perſonal action, which 
is matter of law, and proper for the Court. It gives the plaintif 
a power of ſettling the quantum the bail is to be taken for; which 
22 —— not in treſpaſs, or where the 
damage is uncertain ; for there it is in the diſcretion of the Court, 


(a) 2. Lutw. 935. 1560. * 


& r 


(=> 
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and the m to be ſettled by a Judge. The apprehenſion or 
delief of the plaintiff that the defendant will withdraw himſelf, is not 
2 ſufficient foundation to deprive a man of his liberty ; a writ of 
ne exeat regnum is not obtainable on ſuch a ſuggeſtion, By this 
cuſtom, the Court is at liberty to proceed either according to the 
Jaw of the land, or the cuſtoms and ſtatutes of the univerſity ; 
which cuſtom is uncertain and bad, for ſome certain method af 
proceeding muſt be obſerved. The complaint may be made to one 

bn, the oath adminiſtered by another; the complaint may he 
p_ the chancellor, his commiſſary, or deputy, but the oath 
before his commiĩſſary or deputy, which is a different perſon, and 
who does not appear to have any authority to adminiſter it. 
However, the cuſtom is not purſued. The cuſtom is, that the party 
believes he will withdraw, &c. ; and it is faid only here, the 
plaintiff ſuſpected, &c. Belief muſt be founded on ſome certainty, 
ſuſpicion on flight circumſtances. Here is no oath of one thou- 
ſand pounds damage, but it is only ſaid ſo much in his eſtimation, 
which is too looſe, and not warranted by the cuſtom. The oath 
is faid to be made only © of or upon the truth of the premiſes :” 
h the premiſes be falle, yet the may ſafely ſwear 
« of or upon, &c.” In the caſe of ueen d. Green (a), 
on 2 conviction for ſelling bread, &c. it was faid, that oath was 
made de veritate præmiſſorum, and it was held ill. In The Queen 
v. Gray, Eafter Term, 13. Anne, preflitit ſacramentum de veri- 
tate præmiſſorum materiarum infra content. held ill. The court, 
by the cuſtom, is to be held 7 Friday, but this court appears 
to have been held the ſeventh of Augu/t 1731, which was upon a 
Saturday, This Court will take notice of the calendar, the 


caſe of Hoyle v. Lord Cormwallis, which was, Error on a judgment 


ſn the common pleas ; a writ of enquiry was laid to be executed 
on the fifteenth of June, which was on a Sunday; which was 

by the ſtatute of Charles the Second, it appearing to be fo by look- 
ing into the calendar ; judgment was reverſed. By the cuſtom, 
the court is to be holden within the precincts of the univerſity ; 
but this court does not appear to have been ſo holden. ' All the 
defendants having joined in pleading, if the plea is bad as to one, it 
will be ſo as to all. Though the oath does not appear to the bailiff 
or gaoler, yet they are not excuſable in this action, unleſs they bad 


6 
827 


Bob ent 
AND Orts. 


ſevered in their plea. In the caſe of Gwynn v. Poole, the 
reaſon the Court went upon there was, the preſumed ignorance of 


the place where the cauſe of action aroſe. There can be no ſuch 
pretence here; they cannot be unacquainted with their own cuſ- 
toms. In 1. Vent. 220. it is ſaid, that there can be no juſtifica- 
tion under the proceſs of an inferior juriſdiction, unleſs it can be 
ſhewn to be regular. 


Pzr CuRiam. That caſe is not law. In the caſe of Phill; 
v Byron (b), Treſpaſs was brought againſt two defendants, who 
juſtified under a judgment which was afterwards ſet aſide for ir- 


(a) Hilary rem, 10. Anne. () Hilary Term, 8. Geo. 1. 
N 3 regularity, 
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sur regularity, and held no plea as to the pdrintiſ though 
n would be as to he — he having joined in — 
BouczER ' 0 
n Qruzas. dad as to both. 1. Saund. 28. a anm 
Skinner, Serjeant, 7 contra, This is a court founded 6 
immemorial uſagꝑ e, letters patents, and acts of parliament,” The de. 
— — before the chancellor, and ſwears. dat he has an actio 
of damage and injury which he computes at one thouſand poun 
which is only — modeſt than the Ae method. The 
eifPs apprebenſton of the defendant's withdrawing himſelf is good 
within the cuſtom. The chancellor's election of proceeding hy 
our law or the cuſtom and ftatutes of the univerſity is well war. 
ranted by the letters patents, confirmed by act of parliament. The 
making oath before the chancellor, his commiſſary, or deputy, that 
muſt be underſtood deputy of the chancellor, not of the commiſſes,, 
This cuſtom thus eſtabliſhed is good (4). Ihe words of and up 
the truth of the premiſes in manner afereſarg, refer to what went 
before, and is the fame thing as if repeated. The party, by the 
cuſtom, is not obliged to ſhew the reafon of his belief; ſuſpicion 
is a degree of belief.” It is'objeted, that no poſitive oath is mad: 
of one thbuſand pounds, &c. ; though it had been poſitive, it 
muſt have been accordiny to his eſtimation. I admit the . 
was not on a court day, nor is there any neceſſity for it within the 
cuſtom. As to the objection, that it is not ſaid tin the preciz?;, 
Ee: ; I anſwer; that it is _ accorizng to the cuſtem, which 
neceſſarily implies it. An sction lies not againit à Judge; 
S qr, though aft him, not againſt his officer. 2 | r 
| Lord HagDwicke, Chief Fuflics, There are two genen 
points.” Fins T, As to the cuſtom. he privileges of the uni- 
The | are to be ſupported as far as the law of the land will permit. 
e 
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The judgm nt here will not affect this cuſtom of the univerliy, 
« Perſonal action“ and «caufe of action“ is the famething, Thedefn;. 
tion of action in the civil law is the right of ſuing, or us proſequend,. 
As to the objection, that the party is to ſwear poſitively, the part 
is to ſwear according to his apprehenſion, and that is the foundation 
of the proceſs. It is faid, it puts it in the power of the plaintiff to 
ſettle the guantum of the bail: that is ſtill ſubject to the power of 
the Judge, and the oath 1s in eaſe of the defendant, It is objectec 
alſo, that the cuſtom giving the alternative of proceeding either by 
the common law or by the cuſtom and ſtatates of the univerſiy, 
there is not only a charter for it, but it is confirmed by act of par- 
lament ; the charter ſingly would not make it good, for the crown 
gannot erect a new court contrary to the laws ot the land. It 
is alſo objected, that different perſons are to award the warrant 
and adminiſter the oath: the commiſſary might have a deputy, 
We take notice of the proceedings of the civil law; and a com- 
miſfary may make a ſurrogate, who is in the nature of a deputy, 


The difficulty is on THE $Eco2gD POINT, Whether the defend- 
- ants have brought themſelves within the cuſtom ? Suſpecting u 
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e Lit 4 Cro. Car. 259. Cro. Jac. 20. 8 
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not believing ; ſaying he ſuſpects would not be well z but fwearing 
according to his eſtimation is ſufficient. Saying only, of and upon 
«the premiſes,” is a very ſtrong objection, and is always fatal upon 


2 conviction, where the party muſt {wear the particulars. The words 


tk manner aforeſaid do not ſeem to refer to the cuſtom ; butit is ſaid 
before, that the defendant offered to take oath *of and upon the truth 
«of the premiſes. according tohis belief: but it does not appear what 
that was; whether the 4 was true or falſe. There is nothing in 
the objection of not iſſuing the proceſs in court or any day certain. 
The only objections which ſeem material are, ſaying only that the 
party ſuſpected, and de et ſuper veritat, præmiſſorum. The queſtion 
then will be, If this is a good juſtification as to any of the defend- 
ants, though the cuſtom be not purfued ? If the beadles and gaoler 
tadevered in pleading, they had been excuſed. It tan hardly be 
maintained-under the authority of Gwynn v. Poale, that the Judge 
and plaintiff are not liable to an action, as they muſt be preſumed 
conulant of the cuſtom. PoweLL, Zuftice, there ſays, he doubted 
whether an action would not lie for ſuing in an inferior court, 
where the cauſe of action aroſe out of the juriſdiction, 
Pace, Juſtice. It does not appear that the commitment was 
to a priſon within their juriſdiction ; it is to the county gaol ; 
and it is not reaſonable that the party ſhould be committed to 
other place. If che caſe is not brought within the cuſtom, id 
the ſame thing as if there were no cuſtom at all. I agree to the 


difference in reſpect of an action dying or not between the party 


and officer. If the plea is bad as to one, it muſt be ſo as to all. 
 PRoBYN, Fuftice, The cuſtom is not well purſued. But as 
to the objection reſpecting the commitment, here is an averment 
of the plaintiffs commitment ta the place where they uſed to com- 
mit ; and that is ſufficient. 12 

Les, Fuftice. All the defendants are in the ſame condition, as 
they have joined in pleading. The principal point is, Whether an 
action will lie againſt the Judge and the ? They cannot be 
ſuppoſed to be Parent of the cuſtom ; and ore this will not 
claſh with the doctrines in the cafe of Gwynn v. Poole, What 
has been done is void, and fo the parties are treſpaſſers. Hob. 64 
"This caſe was adjourned for another argument on that laſt point 


only 


word © ſuſpect,” that is ſupplied by the words of the plea following, 
* nor would the faid A. B. (meaning the defendant in the 
action below), legally appear, if he was cited, according to his 
© belief, but rather run away.” | | 

Loxyd HArDwicks, Chief Juſtice. That is not an i 
dent member of the ſentence ; but the word ( ſuſpectꝰ muſt, in 
conſtruction, run through the whole ſentence© 


Ms. — for the defendant, As to the objeCtion to the Inch. 8. C 2 


Ms. Dexnnison. The queſtion then is, Whether, though the . 


affidavit is not made purſuant to the cuſtom, this action will lie 


haſt te deſedaney? It appears that the lace, te perſon 9 
% « | 4 
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suryn the cavſe of action were within the juriſdiftion ; therefore the iii · 
* >= ing this warrant without a proper oath' is not a void p 


av» Oruzas. but an erroneous one only (a). The proceſs, indeed, muſt be 


warranted according to the courſe of the court, as in Hob. by 
where it is held, that it is treſpaſs to take a on a verbal com. 
mand from a Judge, where the cuſtom Is to iffue a precept in 
writing. In that caſe, there was no juriſdiction as to any ſuch 
proceſs ; but here there was no defect of juriſdiction as to the 
warrant, but only an jrregylarity in awarding it without a previou 
oath. In Roycroft v. Colerreft (b), T refpaſs and falſe pet 
againſt the deputy-recorder of Grantham ; juſtification under the 
9 reply, that no affidavit of the cauſe of 


it: 


. = wv Arm that the action der A fpe- 


bl — he had pleaded > Vine with 
to th e and the plaintiff in the 7 — below, it is Bo 
ol In the caſe of an executjon, th officer may juſtify n. 
CT et Ke ue In Phi 


cer having joined in the ſame plea coyld not di rge himſelf, 
I lies = jn al caſes where the act done is in itſelf injurious; 


actions on the caſe only where it is injurious in its conſequences, 
The caſe in Hob. 63. is in point. 5 


Tux CourT was unanimous, that the ne Caſe was not 


Loxp HaxDwicks faid, that the defendants having al joe 
in one plea, it was ſufficieiit if one of them was liable to the aftion, 
as the plaintiff below clearly was; and though it was not necel. 
fary to determine whether the Judge was li to it, yet, he ſaid, 
he was of opinion, that he was, who cannot but be preſumed conuſant 
ef bis onwutubed of procheting, ; 748" 

Judgment for the plaintiff, 

(e) 20. Co. 76. x. Vent. 263. 0% Hitary Term, 3. Ga. 1. 1.59 


R de ee 6 Fury © bit 
72 | 8 1. Will. 
6 + Lurw. 1888. Salk. 408. 7 ' 


Caſe arb. Thomas againſt Biſhap- 


If 2 bill of e LJPON 4 OTION or a new trial for a miſdirectipn by Pact, 
change be drawn Wee ried th the cauſe i in London), to the jury. 


— appeared to be: * Yes to the York Build- 


—————— Por i & Gmran be bo porknnty Hake g 
the fact of its having been drawn and accepted on account of the Company cannot be explained by any 
extrinſic circumftances, as the letter of advice, &c.—S. C. 2 8. E. a. Bar. K.. 330-31 
5. C. 2. Kely. ** S. G. B R. H. 1. Kyd on Bilb, 6. in 
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e to Semervile or order, and the direction of it is, 
« To 2 n Biſhop, caihier of the York Buildings Company, in 
« Winchefter Street, London;“ and the concluſion of the bill was, 
« Place the ſame to the account of the York Buildings Company.” 
At the fame time, a letter was directed to the Company adrering 
them of this draft upon the defendant Biſbop. Somervi 
indorſed the note to the plaintiff, who applied to the defendant ; 
who accepted it generally in his own name, not taking any notice 
of the Company. | ' 
Upon the trial, PaGe, Fu/tice, was of opinion that the defendant 
2 a 2 payment of the money, and directed the 
jury accordingly, who found for the plaintiff. | 
Ma. STRANGE moved for 4 new trial, and inſiſted, that there 
were many circumſtances in the caſe which would make it appear 
highly probable that the defendant accepted this bill of ex h 
not jure prope, but as a ſervant to the Company. As, firſt, the 
direction of the bill to him with that addition, vg. © caſhier, &c.; 
the letter of advice from Milian to the Company relating to this 
bill; and the concluſion of the bill, viz. «place it to the account 
« of the York Buildings Company,” and not to the account of the 
drawer, as in the other caſe : that theſe were ſuch circumſtances in 
of the defendant, that it ought at leaſt to have been ſubmitted 
to the jury as a matter of fact, whether the defendant accepted this 
bill in one capacity or the other. 22 


DARNELL, Serjeant, In what right the defendant accepted 

this bill is not to be referred to a jury. By this acceptance of it 
in his own name, and not as a ſervant to the Company, he is be- 
come chargeable with the payment of it. Any perſon may accept 
a bill, though not drawn on him, and ſo make himſelf liable. 


Wau | agree 2 Ro way accept, __ it muſt 
honour Wer, expreſſed in a 
ja grder to charge the drawer afterwards, Aba: +: 


| Loxy Harowicke, Chief Jaſtice. Bills of exchange are 

acts of a particular nature, and muſt appear in writing, 
and no extrinſic evidence ought to be admitted. The drawee of 
a bill can'no othepwiſe accept than ſecundum tenorem bill. There 
are, indeed, ſome caſes hee the form of a bill of exchange is in 


18 


in Scotland, drew a bill of exchange for two hundred Tron 


Neuer. 


ſome meaſure purſued ; as by directing money to be paid to A. or x 


order out of a peculiar ſtock ; but then it heing directed to be pai 

out of a particular fund, they are not hills of exchange, but _ 

only as appointments to pay money (a hat is added to Biſhop's 

name is not material, being deſcriptrve only; and the letter of advice 

82 private tranſaction between the drawer and drawee, and which 
(a) See Jocelyne v. Lafferre, Herle, $. 

. — Fort, 281. and ny I, I * Dan — 
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no other perſon can have any knowledge of. If any evidence. 
deſtroy the bill itſelf ſhould * would be — 
for any one to take an indorſement, and would prevent the cireu- 
lation of ſuch bills in a great meaſure. 


The'reſt of u Judges" concurred; and the ussdtem bm in 
nied (4). % | | 


(a} Sec Dawkes v Delexaine, 3, Will, bury v Liſſett, 2. Stra. 1277. 
207. S. C. 1. Black. Rep. 782. Ben- ». Lynch, 8. Ld Ray. 1363. 


Caſe 217. Braſſey againſi Dawſon. 


The collector of [JPON A TRIAL before LorpD Ra besos ds point reſerved 
the ; + rages was this: The collector having received the land- tax com- 
king ee Pony mitted an act of Dankruptcy ; the commiſſioners of the land- tx 
neyin his hand; iſſued out a warrant of diftreſs againſt him for. ſuch money, after 
and therefore if the time of an act of bankruptcy committed by him, and before the 


he — iſſuing of the commulion. 
an: f 


bankrupt, | 4 
the commiſ- | And the queſtion was, Whether an aſſignment of the bankrupt' 
Honers of the effects will, by relation, veit a property in the affignees from the 
_ __ = time of the att of bankrupycy commirted, and ſo overreach the 
taken oo diſtreſs intermediate diſſreſs (a)? I. 


cannot he reco- 


| SerRJEANT DARNELL far the plgintiffi, who. were the allg- 
red j er * | 
bs his — nees, cited the cafe of Andrews u. Sir Matthew. Babe 
under the bank- tried before EVA E, Chief Juſlice, Eafer Term, in the third year 


| ruptey without of George the Secend, The action there was brought againſt the 


tendering the qefendant, as ſheriff, for a falſe return of nulla hong to à fieri ſa- 
© pb cias'; and the defendant in that cafe proving the — 
the wa:rant- of Whom the ſieri facias illued had committed an act of bankruptcy, 
diſtreſs iſſued E CülEr JUSTICE held, nulla bong was a proper return, the 
ſubſequent nk. Party after the bankruptcy not having apy property in the good. 
ruptcy, and te EYE, Serjeant, on the other fide. This muſt be conſidered 282 
e n ke due to the crown, and the prerogative will prevail againſt 
tl aſter the af. common perſons (c). No property veſts in the aſſignees until 
hgnment. aſſignment; for the bankrupr's intereſt in his goods continues after 
en e he bankruptey committed, and they are liable to be taken in exe- 
jw ” cution for his debts. f | 


S. C. Cann 65. DARNELL, Sexjeant. I agree that no property veſted in the 


jeg aflignees until the — but ſtill it is di veſted out of the 


3. Show. 480. bankrupt. It is like the caſe of adminiftrators, who, by relation, 
have a property in their inteſtare's goods from the time of his death, 
and in the mean time they are in the cuſtody of the law. 

4 K FX. i : , _—y * 


(a] The ad of bankruptcy was. com bgned to the aſſignees on the xgth-of 
minted on the 7th of Tely:17 the com- £49 and on the 224 of July the defey- 
tu e nett of ihe land- tax iſfucd the war- dants took away the goods, ad fold them 
rant of diſtreſs, and the goods were ſeized under the warrant of diitreſs, S. C. 
thereon on the zt ef Fuly 3 the com- 2. Stra. 978. ; 
miſſion of bankruptcy iffued the 19th (57 Cun. Rep. 65. 
of fy 3 the bankrupt's eſtate was af» (c) 3. Keb. 14. 1. Jenes, 203. 
| Len 
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 Loxp Harowicke, Chief Fuftice. There are two points: 
rst, Conſidering this as the caſe of a private perſon ; and, 
SECONDLY) AS the caſe of the crown. | 


As to THE FIRST, Though the property is not actually diveſted 
out of the bankrupt until aſſignment, yet when that isdone, it relates 
to the time of the bankruptcy committed, ſo as to avid all interme- 
diate acts done by the bankrupts themſelves, but not with reſpect 
ta ſtrangers, when the execution, &c. at the ſuitof any other perſon 
is completely executed ; though where the goods are 1n the ſheriff's 

ds, and the execution is nqt completed, it may be otherwiſe : 
as the preſent caſg,is, the goods are in the hands of the conftable, 
and therefore the aſſignment in this caſe may prevail againſt 
the diſtreſs. ” a 

But conſidering this as an execution at the ſuit of the 
owing to the crown for the uſe of the public. Suppoſe the act 
had granted this money to the crown withoutgiving any particular 


remedy for the recoyery of it, an extent from the exchequer might 


certainly have ifſued ; and the giving a ſummary remedy for the re- 
covery of it cannot alter the nature of the debt, In the caſe of an 
extent, the goods are bound from the teſte. The king not being within 
the ſtatute of Frauds, &c. the relation of a property in the aſſignees 
to the time of the bankruptcy committed cannot prevail in this 
caſe, becauſe the king cannot now come in as a creditor, and fo a 
wrong would be done by relation, which is always to be avoided, 


Lee, Fuſtics, cited HoLT's opinion, Salk, 111. 


This caſe was now rned, and argued again in Hilar Ter; 
in the ſeventh year of 92 the Second, as follows. N 4 


Mx. STRAXGE for the plaintiſſ. The collector of the land- tax, 
on the ſeventh of Juiy 17 31, became a bankrupt ; on the ſixteenth, 
the commiſſioners of the land- tax iſſue their warrant to leyy the 
public money he had in his hands, according to the direction of the 
land-tax acts in ſuch caſes ; and the ſame day the bankrupt's goods 

are ſeized upon ſuch warrant, A commiſſion of bankruptcy is 

taken out on the ſeventeenth; the aſſignment made the twenty-firſt; 

D twenty-ſecond ; and fold on the ſixth 
gt. ö 


I ſhall conſider this caſe in two different views : 


Fist, Suppoſing it to be between private perſons; sEconDLY, 
as it is in the caſe of the crown. It appears by the 3. Geo. 2. 
e. 25. being the Land Tax Act for the year when this matter 
happened, that the goods of the collector ſo ta be ſeized by the 
warrant of the commiſſioners muſt be, not what he has in his 
cuſtody, but what he has a property in at that time. The property 
was diveſted out of the bankrupt in this caſe on the ſeventh of July, 


the day (he bankruptcy was committed, with reſpect to all perſons 


it ſeems otherwiſe z and this is a prerogative caſe, for it is a debt 
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Baazzzr except the crown, and then not until the aſſignment made. Iz 


gn 
Dawsos. 


likewiſe. by the words of the 1. Fac. 1. c. That the 
goods of the bankrupt ſhall be diſtributed whereof no execution 
t is ſerved and executed before the act of bankruptcy committed. 
This ſeems clearly to be admitted to be law in 3. Lev. 6g, 10. 
In the caſe of Huſſey v. Fiddel (a) ie ns het” aha the 
&c. might either bring trover for goods fold by perſons after an ac 
of bankruptcy committed, and before commiſſion, or mi t bring 
an action for the money, allowing the ſale good. If the bankrupt 
had any property, in ſuch caſe the ſale to an honeſt purchaſer might 
at all events be which by that authority a to be other. 
wiſe ; for the aff may either diſallow the ſaſe, or conſider the 
Ta nat as their Bivvati, an fo bring as aftich the money for 
the goods fold by him acting in that capacity under them. It is 
ſufficient, however, for us if the property be in abeyance, like the 
goods of an inteſtate when there is a conteſted adminiſtration ; for 
if they are not in the bankrupt, they ate not ſubject to this execution 


As to THE SECOND PolnT, Whether this warrant be equivalent 
to an extent for the king's debt, it will be againſt us, it being before 
aſſignment. But the collector here is not to be conſidered 
as a debtor of the crown; it is the receiver only which is au- 


ſwerable to the crown. The receiver-general is appointed by 


the crown, the collector by the diviſion ; and no payment to the 


collector is a diſcharge of the diviſion, by the expreſs words of the 


act ; which is a very ſtrong proof that he is not looked upon as a 
ſervant of the crown. And there is no danger in this caſe that the 
crown can ſuffer, there beige Spores in the act for reaſſeſſments 
on the diviſion in ſuch cafes. Suppoſing the crown has a power 
of proceeding againſt the collector in this caſe us its ſervant, yet this 
remedy by warrant is not equivalent or entitled to the ſame privileges 
as an extent. An extent is a common-law proceſs, a matter of re- 
cord, and, in the caſe of the crown, binds from the te/te, the king nat 
being within the ſtatute of Frauds, &c. The warrant here is a nut- 
ter in pais ; and can it be imagined, if the act had intended the crown 
ſhculdhavearemedy in this cafe againſt the collector, as their ſervant, 
themethod of proceeding by extent would not have been mentioned, 
or at leaſt, in giving this remedy by warrant, declared, that it ſbould 
be equally advantageous to the crown ? This method, therefore, 
ſeems to be deſigned merely for the advantage of the diviſion, who 
were liable to make good my ſuch deficiency, that they might get 
what they could from the collector in this ſummary way, and not 
that- every inhabitant ſhould be under a neceflity of bringing an 


action tp recover their ſeveral ſums fo paid to the collector. 


Fax Court conceiving this to be a caſe of importance, took 
time to conſider it until Trinity Term, in the ſeventh and cighth 
years of George the Second; when 

() 12. N. 3 12. Mod. 324 Holt, 95. 3. Salk. 3. 


Lox 
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Lon HarDWICKE, Chief Fuſlice, gave the reſolution of the 


Court to this purpoſe. _ 

| general queſtion is, Whether, by the aſſignment, the pro- 
bed + 3 goods paſſed to the aſſignees at the time of 

Fe bankruptcy committed ? And we are all of opinion it did not. 

Two points have been made in the argument of this caſe, | 


Fus r, Suppoſing this to be an execution at the ſuit of a pri- 
vate perſon, the aſſignees would have been entitled. This depends 
on the conſtruction which the ſtatutes of 13. Eliz. c. 7. and 
al. Fac. 1. C. 19. have received. 'The conſtruction has been, 
that no intereſt in the bankrupt's effects is veſted in the commiſ- 
ſionert, but a power only of making an aſſignment, 2. Jones, 196. ; 
and that where the commiſſioners have once ex that autho- 
rity, the property is, by relation, veſted in the aſſignees from the 
time of the bankruptcy committed. It was ruled by Hour, 
Chief Fuſtice, in the caſe of Cole uv. Davies (a), that where exe- 
cution is executed, and afterwards the defendant becomes a bank- 
that the ſubſequent bankruptcy will not affect the execution 
rwiſe if it were executed after the bankruptcy committed. 
'The deli of the writ to the ſheriff, without an actual execution 
thereon, the act of bankruptcy, is no bar againſt the afhg- 
nees (5). This is better explained by Hour, Chief Juftice, 
in the caſe of Kiggil v. Player (c). But yet, until the aſſignment 
is made, the is not in the commiſſioners, nor 1s it in 
adeyance, but it is in the bankrupt himſelf. 

Tus $ECOND POINT is moſt material in this caſe, Ax n 
FIRST, It is to be conſidered, whether the bankrupt, in reſpect of 
the ſum which he had collected and had in his hands, was a debtor 
do the crown. SECONDLY, What was the effect of the ſeizure 
under the warrant of the commiſſioners. 


As TO THE FIRST ſeveral objections are made. Frxsr, That 
the collector is not an officer of the crown; that the receiver is 
the only debtor to the king. It is faid likewiſe, that the diviſion is 
the debtor, and the collector a debtor to them only. This queſtion 
depends on the Land Tax Act of 3. Geo. 2. By that act, the duty 
is granted to the king, and the ſubſequent clauſes relate only to the 
manner of its collection. The collector appointed by the commiſ- 
ſioners is paid his falary out of the money collected, on payment to 
the receiver; who is expreſsly diſcharged againſt the king, &c. ; 
and the diviſion is only in the nature of a ſurety for the collector. 


SECONDLY, As to what is the effect of the ſeizure under the 
| Farcant of the commiſſioners, it muſt be agreed, if this had been 
eu extent, it would prevail againſt the aſſignees. But this warrant, 
it is ſaid, is a mere act in paris, and not to be compared to an 
extent. To be ſure, it is not of equal force, ſo as to bind from 
0% Hilary Term, 10. Will, 3. 1. LI. (6) 3. Lev. 69. 191. 

Ray. 724. (c) 1. Salk. 212, 

the 
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the date, &c. but it is plainly deſigned by that act in imitation of 
that remedy. The point we go uponis, that before the 

here was an actual feizure for a debt incurred to the crown before 
the bankruptcy, and thereby ſuch a lien on the bankrupt's googs 
as could not be defeated by the ſubſequent affignment ; and that 
for three reaſons: Tak FirsT, Becauſe theſe goods were pro. 
perly ſeizable, being the goods of the bankrupt at that time, 2 
appears by Salk. 108. 111. TrxsECONnD, The king is not bound 
by the ſtatutes concerniug bank rupts, not being mentioned there. 
in (a). It is certain, that in the cafe of the king the extent binds 
from the date, which would not be fo if the king was included in 
thoſe acts, as appears by 3. Lev. 191, The'word * extent” in 
thoſe acts relates only to private perſons; and this is farther 
illuſtrated by the clauſe in 21. Fac, 1. c. 19. f. 10. relating to 
extents in aid. Extents in cafe of the crown before affignment are 
good (. But it may be faid, why ſnould the king be any more 
bound by the aſſignment than the bankruptcy ? uſe. by the 
aſſignment there is a property actually inveſted in others, whith 
cannot be diveſted even in the caſe of the crown: THE Tam 
REASON is, that the king is never affected by relation (c). 
This relation here is founded upon the conſtruction of the ſtatutes 
relating to bankruptcy, in which the king is not included. But it 
is ſaid, if this ſhould prevail, the king, by a debt contracted fince 
the bankruptcy, may defeat the creditors of all their juſt debts 
But in anſwer to this, in the firſt place, fraud is not to be 

in the crown; ſecondly, this would be the act of the bankrupt 
himſelf aſter the bankruptcy committed, and he then can do no 
act injurious to his creditors, Salk. 108. Creditors are not burt 
by the bankrupt's outlawry. | 


ANOTHER OBJECTION was, that no ſale was made of the 

in purſuance of the ſeizure, until after the aſſignment. As to that, 
from the time of the ſeizure the goods were 1n-cu/todis leg in and 
not liable to any other demand until the money for which they were 
fo ſeized was paid. . But it has been held (d), that goods extended 
before any act of bankruptcy committed, and no /zberate ſued out 
until after, yet were not aſhgnable by the commiffioners ; which 
comes up to the preſent caſe, the act of bankruptcy being the ſame 
thing among private perſons who are cteditors as the aſſignment 
ia caſe of the crown. | 


Judgment for the defendant Ce). 


fa) 1. Jones, 202. ſey, W. Jones, 202. Rex v. Pinky; 
- (5) 2. Show. 481. © " Bonb. 202. Upham v. Sumner, 2. Black. 
(e Hob. 339. - | Rep. 1294. Lechmere v. Thorogoodj 
(d) Cro. Cat. 148. 1. Jones, 202. 1. Show. 12. 3. Mod. 256. Rorke v. 
(e) See the Attorney-General 2. Dapgrell, 4. Tum Rep. 408. 
Capell, 2. Skbw. 480. Audley v. Hal. 8 


Koet 


Kent againſt Kent. Caſe 218. 


RIT or ERROR of a judgment in dower givenin the common Exceptions on a 


VV pleas in Ireland, and affirmed in the king's bench there. * — 


Ma. STRANGE for the plaintiff in error took five exceptions, de. 


FinsrT, That the value of the dower and damages was given to ay B. R H. 
the time of the judgment ; and it appears upon the record, that the 3 C. 2 Ran. 
lion was not brought until two years after her huſband's death, 35. 386. 441. 
in which caſes damages are not recoverable (a). * 3 

SEconDLY, Sixpence damages and ſixpence colts are given in 4 C. Cun. 44- 
the common pleas, and yet no judgment taken for either of them, 
nor any remitter of them on record, 


Tump v; Upon the affirmance of the judgment in the king's 
dench in Ireland, three hundred pounds damages and coſts are 
given, according to 3. Hen. 7. c. 10. but not ſaid occaſſone 
dilationis executionts, of c. h 


FoukTHLY, It appears by the record, that the writ of error in 
the king's bench in Ireland was firſt brought by two perſons who 
were defendants in the common pleas there ; that one of them died, 
and afterwards a writ of errot caram vobis was brought by the 
ſurvivor and the heir of the perſon fo dying; and in the entry of 

j t in the king's bench, all the coſts and damages are 
againlt- the ſurvivor, whereas it ought to be againſt 


both. 
FirTHLY,, The plaintiffs in the writ of error are amerced. 


Ms. PARKER, in anſwer to theſe ſeveral exceptions, ſaid, 


As to THE FIRST EXCEPTION, If the plaintiff in the writ of 
error would have any advantage of the time when this writ of dower 
was brought, the original writ ought to have been brought 
before the Court by cer tiorari, and no regard is to be had as to the 
time, as it appears by the recital under the memorandum, &c. 
Belides, it appeats in Co. Lit. 32. that if the defendant in a writ 
of dower would make advantage of the laches of the widow to bar 
her of her damages, he ought to inſiſt upon it in pleading by 
ſhewing he was always ready, &c. 

As to THE SECOND EXCEPTION, The ſixpence damages and 
lixpence coſts are included in the ſum mentioned in the wards 
fe in toto attingunt, &c. upon the affirmance in the king's bench; 
but, however, this is a miſcomputation only, which will not be 
enor. 1. Jones, 171. Paln. 510. 


AS tO" THE. THIRD EXCEPTION, No courts of juſtice are 
obliged to give the reaſon of their judgment, and therefore bw 24 
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words © occafione, &c.” not neceſſary 3 but, however, is 
were fo, yet this error in entering the dam . 
affect the printed judgment in dower. Sty. 290. 7- Mod. 154. 

As to rug FOURTH EXCEPTION, The heir of the perf 
dying is joined for conformity, and the damages ſurvived againf 
the other. 

As to THE FIFfH EXCEPTION, An amerciament is a puniſh. 
ment by the Court for proſecuting without cauſe, which appears 
by the affirmance of the udgment to be the caſe here, and therefore 
very proper (a). However, this is cured by 16. & 15. Car. 2. 

Loxd HARDpwickk, Gi ce; Both the anſwers gi 
to THE FIRST EXCEPTION =. — 5 | . 

by computatial, 


As to THE SECOND EXCEPTION, It appears 


that the ſixpence damages and ſixpenee coſts are included, dc. 


However, chat is ſuch a miſtake as may be ſet right at any time. 


As to THE THIRD EXCEPTION, Though the precedents art 
2 dilatianit executionis, yet the rule is, chat no Court 
is obliged to give the reaſon of their judgment. So it is in thecaſe 
of juſtices, &c. But it appears here likewiſe, that the defendant 
in error has been delayed of her execution by the writ of error; 
which the Court will take notice of. | 


for the 
damages and cofts being grounded on the ſtatute, andthe prinei 

judgment on the common law, it is reverſable —— 1 
part only. But I do not fee how this can be aſſigned for error, 
The againſt whom no d are awarded cannot, becauſe 


it is for his benefit ; and here both of them have joined in the writ 
of error. | 
Ars to THE FIFTH EXCEPTION, I never ſaw a miſericordia 


upon a writ of error. But this is aided by the 16. & 17. Gar. 2. 


At another day, LoxbD Hatpwicke, Chief Fuſtice, fail 
he had looked into THE Books, and found many precedents and 
caſes where things for the benefit of the party may be afligned 
for error 3 and cited 1. Roll. Abr. 759. Yelv. 107. 8. Go, B. 
cher's Caſe ; and therefore deſired that point only might be ſpoke to 
again. | 

Lee, Juſtice, cited 4. Leonard, 6. to the ſame purpoſe. 

In Hilary Term, in the ſeventh of George the Second; 
this fingle point was argued, viz. Whether the judgment wa 
enim. oh — the damages ageinſt the ſurviving plaintiff io 
error only ? 30 

Lond Harpwicke, Chief Fuftice, gave the reſolution of the 
Court. There are three queſtions ; - 


{a} 2. Saund, 226, Salk, 253. 


Fust, 


Ty 
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Whether the king's bench in Ireland ought to have given 
3 for the — incurred ſince the firſt judgment 
Gonne in the common pleas there? 


SECONDLY, Whether they are regular in giving judgment for da - 


mages againſt the ſurvivor only! 


Tur, Whether that can be naw aſſigned for error 
by both, 8 it is for the adyantage of the perſon not charged with 


damages? 


As to THE FIRST, The Court ought to give judgment for the 
es incurred ſince the firſt judgment; but that power is not 
given by the ſtatute of Merton. the proviſion there being only for 
the damages d morte viri to the time of the firſt judgment, The 
inconvenience widows were under in being keptout of their dower 
2 long time, gave occaſion to that proviſion made in their favour 
by the 16. & 17. Car. 2. c. 8. ſ. 4. which directs à writ of enquiry 
to iſſue for the recovery of damages ſubſequent to the firſt judg- 
ment, This act was made an 1r:f law, by 17. & 48. Car. 2. 


error is clearly liable to thoſe damages as much as the ſurviyor, 


But there is a ſtronger objection to this judgment, which has not 
been mentioned at the Bar. It appears, that no writ of enquiry was 
awarded in this caſe, which ought to be, the ſtatuterequiring ſuch 
judgment to be given for thoſe damages upon the return of the 
writ of enquiry. It may be objected, that the value of the lands 
recovered in dower, which is the meafure of damages, is aſcertained 
by the verdict ; and as it lies in computation only, the Court might 
do it without any inqueſt at all, as it is on the ſtatute of Merton, 
when the value of the lands recovered appears by the verdict, the 
Court gives judgment for the * But the ſtatute of Merton 
directs not any writ of enquiry to iſſue, and the manner of giving 
them is diſcretionary in the Court. Raftal, 230. 2. Saund. 335. 
1. Lutw. 719. 1. Lev. gai Phe caſe, indeed, in 2. Saund. 335. 
lems to contradict this opinion; but it does not appear by the 
caſe that this point ever came in queſtion. Beſides, the damages 
tiere are nat given pro valore dotis, but pro dilatione executionis, 
on the ſtatute of 3. Hen. 7. c. 10. | 


As to THE THIRD POINT, Both may properly join in this 
vrit of error. It is true, in general, the rule is, that the party 
cannot affign for error anything beneficial to him; ſummons and 
ſeverance-is the common practice in ſuch caſes (a). But that rule 
muſt be conſtrued with this reſtriction, that the party ſhall not 


gn for error any miſtake in proceſs, delay, &c. which is in his 
arour ; otherwiſe it is where the fault lies in the judgment given 


by the Court (5). 


19 1. Cro. 391. x, And. 239. (5) 8. Co. 59. 2. Saund. 45, ven. 
« Þ | e 


Vor. VII. | | 0 W There 


As to THE SECOND POINT, By this act, the other plaintiff in 
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Kzxr There can be no doubt but that this judgment may be 
en armed and y reverſed (a), as part of it is — 2 
mon law, and part on ſtatute (5). 


Taz QuEsTION then will be, What jud we are to give? 
The general rule is, that upon the reverſal of a judgment here, 
this Court is togive ſuch a judgment as the Court below ought to 
have given (c). But in this caſe we can give no judgment for 


theſe ges, but muſt remit the record to the king's bench in 


Ireland, requiring them to award a writ of enquiry to the ſheriff of 
Kilkenny, where the lands lie, and upon the return of that writ the 
Court there are to give judgment for the damages (d). 


This caſe is not unlike proceedings in THE ExXCHEquer- 
CHAMBER, Where they remit the record to this court to award 
execution (e). 


Judgment therefore muſt be affirmed as to the recovery ofdower, 

and the award of ſeiſin thereon, and reverſed as to the ; 

and a mandate to iſſue to the court of king's bench in Trelund to 
award fuch writ of enquiry. 


(a) See Green v. Wallet, 2. Ld. Ray. (e) Cro. Car. 445. 
891. Knex v. Coſtello, 3. Burr. 2791. (4) Cro. Jac. 534 Cro. Car. 57, 
Heath v. Chilton, 4. Burr. 2015. Han- 512. 
cock v. Haywood, 3. Term Rep. 435. (e) Cro. Jac, 206. Carth. 180. 
(5) 1. Salk. 24. 


Caſe 219. Gilmore againſt Horton. 


The damages "Pals and many other caſes of the fame nature having been 
laidin the decla- long depending for the judgment of the Court, where the 
ration arcco >= damages laid in the declaration were more than ten pounds, and 
cauſe of action, leis found by verdict ; : | 
2 Loxp HARDWICKE, Chief Tuflice, now delivered the opinion 
verdiQ. of the Court in this manner: The principal argument that has 
See Tida's been made ule of in ſupport of ſuch pfoceedings is the hardſhip the 
Practice, 28. fuitor would be under if, in actions which lie in damages, the 
121. 124 179. money found by the verdict to be due to the plaintiff ſhould be 
conſtrued to be the cauſe of action. And on the ether fide it is 
inſiſted, that if the damages laid in the declaration are to be taken 
to be the cauſe of action, the act will eaſily be evaded and rendered 
ineffectual, WE ARE OF OPINION the SOOT laid in the decla- 
ration are the cauſe of action. If this matter reſted merely on the 
5. Geo. A. c. 27. it might be a very conſiderable queſtion, and ſome 
inconvenience might have attended a determination either way: 
though it ſeems, as ĩt ſtands upon that act only, this would be themolt 
proper conſtruction. The words & cauſe of action,“ in the 12. Cc. l. 
c. 29. muſt mean the charge laid in the declaration; and that at 
being recited by the 5. Geo. 2. c. 27. is material in this caſe, In tix 


clauſe of the 5. Geo.2.c.27. relating toſpecial writs, the words © = 


. © Oo = r=. 
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u of actionꝰ muſt have this conſtruction, or otherwiſe attornies, 
xc. would be liable to penalties which it is not in their power to 
avoid. In pleading the ſtature of Limitations to an executory 
contract, it is ſaid cauſa actionis non accrevit, Cc. which mult refer 
to the demand laid in the declaration. The ſtatute of Gloncefler 
has reſtrained the ſuperior Eourts from agen actions under 
forty ſhillings (a). LorD Coks ſays (5), that elauſe has received 
this conſtruction, that it muſt appea by the count that the action is 
for lefs than forty ſhillings, and not by the verdict to bring the caſe 
under the reſtriction of that clauſe. In Bro. Abr. (c) it appears, 
that if in an action brought in a court baton or other inferior 
court, which cannot hold plea of actions above forty ſhillings, 
though above forty (billings is recovered, the plaintiff 7 remit 
what is mote than forty ſhillings, and take judgment for the reſi- 
due; which proves that the damages found by the verdict are not the 


rule to go by; for if ſo, it would appear by the verdict that the caufe - 


of action was ſuch of which the inferior court had no juriſdiction. 
But whatever doubt there might be on the 5.Geo.2. c. a3. relating to 
the proceedings in Wales, that act was plainly intended to extend 
the fame proviſions to Wales; and in that act the words are, 
« debt or damages declared on, which, from the nature of the 
thing, muſt be intended to mean what in the other act is called 
« cauſe of ation ;** and this, therefore, is a parliamentary expoſi- 
tion of what they mean by the expreffion ** cauſe of action. 


(e) 2. Inſt. 310.—See alſo 3. Burr. 
1592. Sayer Rep. 219. 240. 4 Term 
Rep. 45+ 


(6) 2. Inſt. 312. | 
(6) Bro. Abr. Jorifd:Qion,” pl. 40. 


Moy againſt Oſborne: . 
YECLARATION in Engliſh. The damages were laid at 


twenty-five pounds; the verdiQ was for leis than ten pounds, 268. 337. 


Loxd HarDwicke, Chief Juſtice. This muſt be bad for the 
ſame reaſons the former caſes were held good. The ſtatute of the 
$. Gee. 2. e. 27. muſt be put out of the caſe, not extending to caſes 
where the damages laid in the declaration are above ten pounds; 
and it appears by Cre. Elia. 85. that this is erroneous, and not aided 
by any of the ſtatutes of Jeofails. 


The judgment was reverſed, 
Webb againſt Dwight. 


THE DEFENDANT had given a bond for two hundred pounds 
to 

of the firſt inſtalment being paſſed, and the money not paid, the 

plaintiff brought debt on the bond, and had judgment for the pe- 

nalty, and ſued out execution, and levied what was then due, to- 


gether with the coſts of the ſuit; and before the ſecond inſtalment judgment thay 


O 2 decame 


the plaintiff, payable at certain inſtalments ; and the day — payable by 


201 
191 
Ort Mn = 


Hoa ron. 


Caſe 220. 
S. C. 2. Barn. 


Caſe 221. 
Debt lies on n 


ments after 
non-payment of 
the firſt inftal- 
ment ; and the 


ſand as aſecuris 
ty forthe 
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became due, the plaintiff took out a ſecond execution for the re. 
due, and levied it. 


But THE Coun, on motion to ſet it aſide, ſaid, that there 


a breach, the judgment for the penalty ſhould ſtand on a hex, 
but that they CT not ſuffer execution to be executed for more 


than what was regularly due; and therefore they ordered the money 
thus levied on the ſecond execution to be reſtored (a). | 


ERS of a bond is, Hooke, Doug] 97. ; and that if an annvi. 
ted, the legal debt, ſee The ty ſecured by bond be not paid on the day, 


| Bank», Morris, Sta 2029. R. R. H the penalry is forfeited, Judd e, Fas, 


$19- 4 Bro. P. C. 85. Cotterel o. 4 399 
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The King's Bench. 


Philip Lord Hardwicke, Chief Fuſtice 
Sir Francis Page, Knt. n 
Sir Edmund Probyn, Kut. Juſticer. 
William Lee, E/. 
John Willes, Eg. Attorney General. 
Dudley Ryder, E. Solicitor General; 


The King againſt Hooker: Caſe 222. 

\ AR; HUSSEY moved for an information againſt the-de- An information 
fendant for a cruel aſſault and battery committed on 4 Will not lie fora 
perſon in Newfoundland (a). battery in Ne- 


But the motiori was denied, the offence being local, and the caſe 
of an information not diſtioguiſhable from that of an indictment. 


| (4) See Dowſon v. Mathews, 4. Term entering the plaintiff's houſe in Caneds 
Rep. 503. that treſpaſs for breaking and will not lie in this country. 


The King againſt Halford. Caſe 223. 


PON ſhewing cauſe why an information ſhould not go againſt 

U the defendant, late mayor of the borough of Eveſham, i Joy 2 = 
bolding the borough ſeſſions and courts of record for the borough information a-. 
weekly, according to the direction of THE CHARTER —_ : — 

Logy Hanpwiexz, Chief Juſtice, ſaid, he could never conſent M94, er, 
to grant ſuch informations, unleſs it appeared that ſuch negle& was g 8 
wiltully committed, in delay = uſtice, and oppreſſion of the ſub- and corrupt. 

| 3 Jet 3 4. Burr. 2999. 
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2 ject (a); and that a contrary practice would — all the 
mayors or other chief officers of corporations through all the king. 
dom to ſuch a puniſnment, who, it is well known, do not, nor 

indeed is there any occaſion to, hold courts as often as by their 

charter they are impowered to do. 


Hawks, Serjeant, on the other fade, inſiſted, that th it 
did not appear Kanes that 2 any r 
who ſuffered by the mayor's neglect of holding courts, and that 
might be a very proper defence againſt any aJion, yet this being a 
public office, any neglect therein, not attended with any 
ſpecial damage, was puniſhable criminally ; and he urged the com- 
mon diſtinction, that private offices, ſuch as park-keeper, &c. were 
not forfeitable unleſs ſome injury was ſuſtained, but that in public 
offices it was otherwiſe, | | 

Loxp Harpwicke, Chief Juſtice, and PAGE, Tuflice, faid, 
that was not law; and that it was fo determined” in Serjeant 
Whitaker's Caſe {b), that a forfeiture of a public office could not 
be incurred without ſome. ſpecial damage ſuſtained, any more than 
of a private one. N | | 


(a) See accord. Rex w. Young and -. 692.5 and 3. Hawk. P. C. oth edi, 
Pitts, 1. Burr. 366. Rex wv. Cox, ch 8. C74. | 
1. Burr. 785. Rex v. Palmer, 3. Burr. (5) S. c. under the title of Reg. . 
1162. Rex v. Jackſon, 2. Term Rep. Bailiffs of Ipfwich, 2. Salk. 435. 

653. Rex v. Holland, . Term Rep, 


Caſe 224. The King azainſt Pole. 


If a charter fx 1 TPON A Mor ox for an information in the nature of a 
the glrfgion "of U warra::to agaiuſt the preſent Mayor of Liverpool, N 


a mayor on 2 | | 
d cenan, The caſe appeared to be: the charter, the mayor is to be 
2 * al elected on St. Luke's Day, Be the eighteenth of O/ober, and 
— the poll no proviſion made for holding over. Upon the eighteenth of 
cannot be ad- Odteber laſt the Corporation met, and proceeded to the election of 
journed. a new mayor ; but before the poll was ended, Mr. Brereton, the 
8. C. B. R. H. then mayor, adjourned the election to the day following, when 
23-47 Pale was elected by a majority of voices. | 


— 55 The objection taken to his election was, that there be- 


S. C. Cun. 11. ing no proviſion by the charter for the mayor to hold over, his office 

4. Burr. 2241. was determined on St. Luke's Day, and the proceeding to an 

2. Kydon Cop. election of the preſent mayor on the day following was trregular 
and yoid: : * + 1 $4 Al 6 2 8 - 4 T3 


4 : 


HaLtrord. 


It was inſiſted, that this was a caſe not within the 11, Geo, 1. c. 4. 
that the proyiſion of that act is, © that where a mayor or other he 
te officer of a corporation wilfully abſents himſelf on ſuch election 
c days, he may proceed to an election the day following, or in his 
tc defavlt the ſenior alderman, &c. may: but that act muſt be con- 
ſrued where de rf dep in de clclipn is taken on the da ah 
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ie charter - day; that what was done here on the ſecond day was Tur. Kine 
— more than — of the buſineſs begun the day before; again 
2nd therefore this is not a regular election within the act. 


" Tux wHoLE CourrT were clearly of opinion, that this was A 
void election at common law, for the reaſons before given. 


Lon HarDwicke, Chief Juſtice, and Two oTHER JUDGES, 
were of opinion, likewiſe, chat this was not a caſe within the act. 


But LEE, Juſlice, ſeemed to think otherwiſe, the words of the act 
being © in order to and for the completing of ſuch election, &c.“ 


The information was granted, 
Comber azainſt Hill. Caſe 225, 


TON A 8PECIAL VERDICT IN ZJECTMENT, found at the ia what cafe 
afiizes in Suſſex, the caſe was this: Richard Holden, ſeiſed crofsremainders 

in fee, by his will, the eleventh of March 1698, deviſed the pre- may beraiſed by 

.miſes, after ſeveral preceding limitations which were ſpent, in this Pun. 

manner: To my grandion Richard Holden, fon of my fon S. C. 2. Stra. 

« Thamas, deceaſed, and to Elizabeth, daughter of my ſon Richard, 38% 1 K 1 

« to be equally divided between them, and to the heirs of their , AL” 

« reſpective bodies; and for default of ſuch iflue, to my grand- 8. C. 2. Bar. 

« daughter - Anne Holden in fee.” The teſtator died ſeiſed the K. B. 367. 443. 

twenty-filth of March 1699. Afterwards Elizabeth died without S. C. 2. Kely. 

iſue ; the leſſor of the plaintiff claimed her moiety in right of Anne 25. 

his wife; Richard claimed the whole as ſurvivor, upon a ſuppoſition 

that there were croſs- remainders created by the will. 


Ber.FIELD, Serjeant, for the defendant, relied principally on the 
caſe of Holmes v. Meynell (a). He cited likewiſe 4. Leon. 14. 


_ - DARNELL, Serjeant, on the other fide. The caſe of Hobnes v. 
Meynell is clearly diſtinguiſhable from the preſent caſe. There the 
deviſe was, all my lands, &. to my two daughters, &c. and in 
i caſe they happen to die without iſſue, then, Ke. Great ſtreſs 
was there laid upon the words © all” and they; which raiſed 
a ſtrong implication, that the teſtator did not intend that he in .re» 
mainder ſhould take an) t ing until both the daughters were dead 
without iſſue, There the deviſe was likewiſe to a nephew, a 
perſon not ſo nearly related as the firſt deviſees, who were his 
daughters; which is taken notice of in that caſe as a favourable 
circumſtance to create croſs remainders. 


Lord HarRDwicke, Chief Fuftice. The caſe of Holmes v 
Meynell is a great authority, and will have its weight with the 
Court, unleſs it can be diſtinguiihed materially from the principal 
caſe, There can be no doubt but Richard and Elizabeth were 
tenants in common in tail. Then the caſe will be the ſame as if 


a. 


Pos x, 


(a) 2. , | 
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the teſtator had given one moiety to Richard and the heirs of his 
body, the other to Elizabeth, &c. And if thedeviſe had been ex- 
preſſed in that manner, could the ſubſequent words, -© in default 
<« of ſuch iflue,” be taken in any other ſenſe than that in default of 
ſuch iſſue reſpectively the remainder over ſhould take place, 
The expreſſions in the caſe of Holmes v. Meynell are very different 
inthe inſtances cited, which had great influence upon the Court in 
the reſolution upon that caſe. I deſire thoſe who are to argue 
next to endeavour to find a cafe where, after a tenancy in common 
in tail created, theſe ſubſequent words, * in default of ſuch ifſu>,” 
have ever been held to raife croſs remainders. 


In Eafter Turm following, Loxd HarDwICKE, Chief Juſtice, 
delivered the reſolution of the Court to this purpoſe : To raiſe 
croſs remainders in a will, one of theſe things is neceſſary, either 
expreſs words, or the plain and manifeſt intent of the teſtatot. 
There ate certainly no exprefs words ; but it is contended, that the 
intent of the party appears to be ſuch by a neceſſary implication. 
The words relied on are, © in default of ſuch iſſue, and that the 
word . frecb”” muſt mean both Richard and Elizabeth. Theſe 
words may, in their natural ſenſe, be conſt rued either conjunctiveh 
or disjunctively; upon that clauſe in the will the matter ſtands 
indifferent ; but taking the whole will together, it ſeems clear 
there can be no croſs remainders. If it had been, * in default of 
« ſuchreſpeQive iſſue, or © in default reſpeRtively,” there could 
be no queſtion in the caſe ; and the word ” 4 in this clauſe 
being a relative term, and referring manifeitly to the preceding 
words © heirs of their reſpective bodies,” it amounts to the fame 
thing. The relation the three deviſees bore to the teſtator appears 
upan the face of the will ; all of them his grandchildren; and 
wherever that has appeared, it has been made uſe of as a proper 

ument to dĩrect what conſtruction is to be put upon the will, 
The caſe of Holmes v. Meynell is diſtinguiſhable from this both in 
reſpect of the words and the intention of the teſtator. I he words 
there are, «if they die without iſſue.” I he conſtruction put upon 
the word ** they” was if both of them, &c.: the word “ reſpec- 
© tive” is wanting there; the firſt deviſees there were the teftator's 
daughters, and he in remainder a nephew only, which great ftrefs 
was laid upon. The ſame obſervation holds with regard to the other 
cafes cited, Dyer, 226. 333, 334. 4. Leon. 14. 


Judgment for the plaintiff (a). 


(+) See Gilbert v. Withy, Cro. Jac. Butralite, Dougl. 54. i. Williams v. 
655. Holmes v. Willett, 1. Freem. Brown, 2. Stra. 996. Davenport v. 
433. Twiſden v. Lock, Amb. 663. Oldys, 1. Atk. 579. Atherton v. Pye, 
Phippad v. Mansfield, Cowp. 797. 4 Term Rep. 710. Tanner v. Dorvilk, 
Wright v. Holford, Cowp. 38. Amb. 5. Term Rep. 318. 

463. 6. Bro. P. C. 156. Burden ». 


The 
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The King againſt Griffin and Others. Caſe 226. 


T* DEFENDANTS, churchwardens of the pariſh of Lambeth, A libel may be 


4 f N x: 
baving been convicted on an information tried at Surrey 2 1 


deſiring the pariſhioners to meet and aſſiſt them in correcting — 2 


S which, by reaſon of the pretended authority of the pretendedabuſes 
truſtees appointed by the pariſh for the management of the work- inthe truſtees of 


houſe there, had been ſuffered to be committed ; — — 


It vas inſiſted on, among many other objections to the infor- need not all be 
mation, in arreſt of judgment, named. | 
FinsT, That this was no libel. - = — 


SECONDLY, That it is laid to be a libel on three perſons, whoſe . C. 2. Bam. 
names are particularly mentioned, cæteriſgue fiduciariis, whereas 3** 
the other truſtees ought to.,be ſpecially named, or otherwiſe the 
defendants will be ſubject to infinite proſecutions at the inſtance 
of the other truſtees — 5 | 


Loxp HARDWICKE, Chief Juſtice. It cannot be taken upon 
this information, that this is a charge on the truſtees of any breach 
of public truſt, the erection of this workhouſe and the government 
thereof not appearing to be by act of parliament or any public 
authority, but a breach of a private truſt repoſed in them by the 
pariſhionersz and any ſuch charge is-equally puniſhable as a libel. 


As to THE SECOND OBJECTION, There are indeed authoritics 
where, in caſes of libels upon perſons in their private capacities, it 
has been held neceſſary that ſome particular perſons ſhould be named 
as the ſubjeQ of the libel. In the caſe of the King v. Orm(a), 
there an information for a libel “ on certain perſons unknown” 
was held ill; but this was never carried ſo far as to make it neceſ- 
ary that every perſon injured by ſuch libel ſhould be ſpecified. 

e omiſſion of cæteri fiduciarii in this caſe would have been 
immaterial, the charge of abuſes upon the three perſons ſpecified 
only being ſufficient to maintain the information. And there is no 
danger of ſubjecting the defendants to other proſecutions for 
this offence ; the conviction on this information will be a ſufficient 
bar to any other, it being one ſingle offence, though every perſon 
injured by this libel might have an action againſt the defendants in 
regard to the ſeveral and ſpecial damage which each has ſuſtained. 


Judgment for the king. 


affizes for A LIBEL, in giving public notice in the church, thereby 


(#) 11. Kl. 3. 1. Sell. Caſes, 160. c. 148. 


Arthur 
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Caſe 227. Arthur againſt Vanderplank.- ' 
Acceptance of (COVENANT FOR RENT. The defendant pleaded an 


tent may be for rent from the aſſignee of the term by the leflor, the plainti 
Ee wet nat el To this there was a demurrer, A rig 145 2 
rl. Tk CourT was clearly of opinion, that ſuch acceptance of 


S. C. 2. Barn. | rent was no bar to a recovery in covenant, though otherwiſe in 
272. debt. xs | 
S. C. a. Kely. 38 

= — Judgment for the plaintiff. 


758, c. | eItroing 517 14 3 

Caſe 228. Bilſon againſt Hill. * 
Declaration by WII OF ERROR in aſſumpſit, brought on a 
indorſee of a by the indoriee — 7 — 6 2 


— _ It was ot;edted, that no default of piyment by the drawer upon 
without wag application to him was laid in the declaration. 1 


che default n e 
gawer. Curia. There is an expreſs promiſe of payment to the inde 
laid in the declaration; the other is matter of evidence only, 
| Tune judgment was affirmed (a). | ſtir Side 


(a) But ſee Rufton v. Aſpinal, that day it was payable, it is error not cured 
inan aRticn againſt the inderfer of a bill of... by verd. Doug. 679;——Sex ao Kyi 
exchange, if the plaint'ff do not alledge a on Bills, 193. 
demand ard refuſal by the acceptor onthe | 


Caſe 229, The King agdinſt Sir Robert Groſvenor and Others. 


No vfage can LJFON A MOTION for an information in the nature of a f. 

controul the di- warrants againſt the defendants, corporation og of the 

rect.on of 2 city of Cheſter, among other things it appeared, that by a charter 

LEAR granted the ſixteenth year of Charles the Second the right of election 
of corporation officers was veſted in the mayor, aldermen, and 
commonalty at large; the defendants were elected by part of the 
corporation, exclutive of the commonalty, and an uſage ſet up ta 
juſtify ſuch election. 


Tus Covxr held clearly, that no uſage could controul the d - 


rection of a Charter of fo modern a date: and 


Lon Harpwicke, Chief Juſtice, mentioned the caſe of the 
Corporation of Brecknack, where the charter which, was granted in 
the reign of Philip and Mary directed corporation officers to be 
choſen de inhabitantibus, and an uſage had prevailed from the fi- 
reenth year of Queen Elizabeth to elect them without any regard to 
inhabitancy to that time; and upon a ſpecial verdict it was held in 
this court. that ſuch uſage in contradiction to the charter was yoid, 
and that judgment, upon a writ of error, was affirmedin the H 


5, 0» © WW © v = os 
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of Lords. It was agreed alſo in this caſe, that upon 2 judgment Taz Kine 
in an information in the nature of a quo warranis to tie corpo- 4 axon 
ration itſelf cannot be diſſolved, but only the particular franchiſes Genn 


Gu OSVENOR 


abuſed ſeized into the hands of the crown. Vide 4. Mod. 52. A Ora 


Read againft Deatary, _ .. Caſe 230. 


U ſhewing cauſe why a prohibition ſhould not go to the A vicar cannot 
ſpiritual equrt, the caſe was this: The plaintiff below libelled bel in the ſpi. 
for tithes for agiſtment of unprofitable cattle, and likewiſe for an _ EE 
annual offering of ſevenpence payable at Eaſter; and claimed them ,,, — — 
25 vicar of the church of Biſbep Wilton, tam ex dotatione fundatione, probibition ſhall 
&c. quim ex antiqud conſuetudine. The defendant denied the not go after ſen- 
nieht to, &e. in the words of the libel, and ſentence for the plaintiff. 2» _ the 
The ſuggeſtion for a prohibition is, that the rector is entitled to — 8 


ſuch payments, and that cuſtoms are triable at common law. ſudjee. 


Dx. LEER againff — —.— The payment to the rector is 8. C. Barn. 
a new matter not pleaded below, and therefore not proper to be 8 
inſerted in the ſuggeſtion. 1, Vent. 335. The demand here is 7 pb g. 
founded on the 5 which is certainly a matter of ſpiritual (C. 117.) 
cogni The words ex antiqud conſuetudine are inſerted in all 

libels, and are matter of form only. As to the tithes, the words 

of the endowment are decimas bladorum croftorum creſcentium infra 

clauſuras, &c. which extend to the preſent demand. 


As to the ing, The words of the endowment are of every 
thing que ad alteragium pertinent; a term which, in the cafe of 
Turner v. Andrews (a), was conſtrued to comprehend all 'eccleſi- 
aftical demands, though it ſeems to carry with it a more reſtrained 
ſenſe. But however, as offerings cannot otherwiſe be due but by 
cuſtom, and a juriſdiction of —— in ſuch caſes is certain! 
given by the ſtatutes De Cirecumſpetlt Agatis, &c. the 27. Hen. g. 
20. the 32. Hen. 8. 7. and the 2. Edw. 6. 13. the right of tryin 
cuſtoms in ſuch caſes in conſequence is given to the firtad 
courts. This motion alſo comes too late, being after ſentence. 
I. Cro. 519. 2. Keb. 612. Noy, 70. Mrigbt v. Allen, gth Nev. 
1723 An action brought in the admiralty upon a contract laid to 
be made ſuper altum mare, and. ſentence given for the plaintiff; 
2 prohibition was moved for, upon a ſuggeſtion that the contract 
was made in the harbour of Plymouth ; but it was denied, becauſe 
that did not appear upon the libel, in which caſe only prohibition 
lies after ſentence. 

Mu. Boor LR ſenior. The conteſt here is between ſpiritual per- 
ſons, whether the rector or vicar is entitled; and in ſuch caſe the 
eccleſiaſtical courts have juriſdiction; though otherwiſe in the 
caſe of the laity (b). Where a defect of juriſdiction in the principal 


(9) 311. 2. Roll. Rep. 55. Goldt. 149. 
{#) 23. co. . 2. Roll. Abr. 310, 2. Bulſt. 157. 1. Lev. 5g. - 
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matter appears in the libel, prohibition lies after ſentence; ther- 
wiſe where itis only defectus triatlonis, as in the principal caſe. 
Mx. FAZAKERLY en #htotber fide. As to the tithes, it is plain 
that the demand is founded on the cuſtom, and the recovery muſt be 
accordingly ; the words of the . endowment extending only to the 
tithes of corn. The offering can be no otherwiſe due but by 
cuſtom, and cannot be founded on the endowment ; for there 
muſt have been a uſage for the payment of it antecedent to the 
endowment itſelf; and therefore this right is only triable at lay, 
_ * Beſides, this is not a diſpute between eccleſiaſtics only; the de- 
fendant below is a la ; and it is not ſufficient that a queſtion 
- ariſes in this caſe, whether the rector or vicar is entitled to the 
prmey © 4 prohibition lies here aſter ſentence as well as be- 
8 as 
Mx. Denon, to prove all cuſtomary dues triable at common 
law, cited Taylor u. Scott (b), where the libel was by the Vicar of 
- Hakefield for a cuſtomary fee of tenpence for churching wo- 
men (c. The common-law courts are the proper judges of 
" endowments, and what is granted thereby (4). 3 
'-Loxy HAtpwicke, Chief Juſtice. As to the offering, there 
is no doubt but a-prohibition muſt go; and there is no di | 
between a defect of original juriſdiction and a defect of power to 
the ſuit below. Prohibition lies as well after ſentence as before (e), 
I know no caſe to the contrary, but that of ſuing out of the dioceſe; 
and in that caſe there is neither defefus 1 nar triationis; 
the perſon ſued there has only a privilege of ſta ing the proceedings 
againſt him upon a proper application to the temporal courts, 
which is waived, and no advantage can be taken thereof after 
ſentence. As to the ſtatutes which it is inſiſted give the ſpiritual 
courts a juriſdiction in. trying cuſtoms upon which theſe dues are 
founded, that way of reaſoning will prove that a modus ſor tithes is 
triable there; tithes being always mentioned among other cuſtom- 
ary dues ; but that theie can be no pretence for, 


As to the point of tithes for agiflment, &c. if a fpecial inſtrument 
of endowment had been ſet out under which theſe tithes were 
claimed to be due, and it appeared to us they were not included in 
that endowment, there could be no doubt then but that a prohibition 
muſt go, becauſe, as the demand would appear to us judicially not 
to be wzrranted by the endowment, it could only reſt upon the 
cuſtom, and that is not triable there. The caſe here is not ſo ſtrong, 
becauſe it is claimed ex dotatione generally, et ex antiqus conſuetu- 
dine. Now it is poſſible theſe tithes might appear below to be due 


(a) 4. Salk. 548. Carth. 97. (+) See 2. Inſt. 602, 619. 2. Roll, 
() Eaſter Term, 2. Geo. 2. Abr. 318. Salk. 848. 2. Bur. 813. 

(c) Lutw. 1052. Salk. 334. 3. Keb. Cowp. 424. 1. lerm Rep. 3. 55% 
523. | 6. Com. Dig. Prohibition“ (D). 

(4) Moor, 437. 2. Roll. Abr. 335. * 
Lt. Rep. 263. 


by 
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hy ſome endowment or other; but however, 3s jt is not diſcloſed BErav 
by the proceedings below what the ſentence was founded on, and on os 1 
it might be one as well as the other, a prohibition ought to go, or . 
otherwiſe the ſpiritual court, by this general way of libelling, may 
cuſtoms triable at common law only, without being ſubject to 
any reſtraint by prohibition after ſentence is once given. 
Lex, Fuftice. The ſentence given in this caſe is no objection at 
all —— a prohibition, As to the tithes ra. 
Ac. I doubt whether we can now grant a prohibition, becauſe it 
does not appear byt that the ſentence might be warranted by ſome- 
endowment or other. The inconvenience of ſuffering ſuch general 
zllegations in libels ſeems not ſa great as is apprehended, becauſe 
the party may immediately apply for a prohibition when the ſpiri- 
tyal courts begin to proceed againſt him upon the cuſtom. 
As to the Ming, that — * thing merely cuſtomary is not 
within their cognizance. The ſtatutes cited in maintenance of the 
juriſdiction below empower the ſpiritual courts to proceed and 
ive ſentence as well for cuſtomary dues as tithes ; but fil] that is 
ubject to trials of cuſtoms 1 to the courſe of the common 
Jaw; and if the cuſtom is found in favour of the perſon who libels, 
they a conſultation goes, and they may give ſentence, and execute 
the authorities which are given by thoſe acts of parliament. 


Lonb Hazpwicke, Chief Juſtice. What was faid by my 
Brother Lx ER about a prohibition not going after ſentence in this 
caſe, as to the demand tithes, ſeems very material. 


Let there, therefore, be a declaration in prohibition, that this 
matter may come properly before the Court by demurrer. : 


The King againf The Mayor, &c. of Shrewſbury. - Caſe 231. 


AMANDAMUS having been ted to reſtore Corbet A mandamus to 
Kjnafton, Efq. to the office of alderman, a return was made reſtore an alder- 
to it, in which, among other things, this part of the charter is ſet n, and a re- 
out, which requires every alderman to be reſident, either by himſelf — e 
or his family, within the borough or ſuburbs, unleſs in caſe of the fee. 
plague or other contagious diſtemper. Then the return ſets out, 3 C , Barn. 
that Corbet Xynaſton had not been reſident, either by himſelf or his 37. 394. 44% 
family, for three years before the twentieth of February 1732, 487. 

there had been no plague or other contagious diſtemper in S- C B. R. x. 
the borough or ſuburbs: chat upon the tweaty- third of February $95: 377. 
1732, the mayor and majority of aldermen and comrmon-councit'p, © +, n 
met upon corporation buſineſs, and then took into conſideration Moor, 3 
this non · reſidence of Corbet Kynafton, and removed him from his Bull N. P. 271. 


office for ſuch non- reſidence. Ray. 1275. 
25 4 Burr. 2089. 
Ms. STRAXGE objected to the return. % Dougl. 149. 
2 FS #c | | 2. Ter. Rep. 772. 
FIRST? 1 F. ves Rep.. 


203 Hilaty Term, 7. Geo. 2. In B. R. 
Tax KW FinsT, As to the merits; that it is ſaid there was no plague of 
r other contagious diſtemper in the borough or ſuburbs, whete,; 
b that clauſe ought to receive a larger conſtruction, that if there 
Sun zus zun v. Were A plague in other parts of the * it ſhould excuſe his 
non-reſidence ; for it would be ati act of the greateſt cruelty to 
require his continuance thefe till the plague was got among them, 
| when poſhdly he might be ſeized with it, or find a reception in any 
other place very difficulc. Arr; 
SECONDLY, It does not appear to have'beerra regular aſſembly x 
which he was removed; it is ſaid only at a meeting of the rf 
and the major part of the aldermen and common. council du 
« aſſembled Naw as this was not the common and ordinarybuf. 
neſs of the Ce rporation, which is — preſcription'or charter 
to be done upon x particular day, a generaf ſummons of alt the reſi- 
dent members was neceſſary to make this a regular afſembly. In 
the caſe of The King v. Strangeways and Bull, Hilary Term, in the 
firſt year of George the Firft, it was held; that the majority of x 
corporation cannot proceed on any ſuch ſpecial buſineſs, unleſs 
there be a general ſummons. The word ** duly,” in this caſe, is 
not ſufficient ; that is a matter of law the fact ought to have been 
ſpecially ſtated, that the Court might judge of the regularity of 
the meeting. In convictions, it is not ſufficient to ſay, A. B. not 
being tub qualified, killed game, &c.” but the facts by which he 
appears not to be duly qualified maſt be ſer out. | 


Tump, Though it does appear by the return that Carket 
Kynafien was not reſident, and therefore no perſonal notice requi- 
ſite to be given in order to defend himſelf, yet there ought to have 
been ſome public notice or other. If proceeding by way of ati - 
der, the party has always time given him to come in; ſo in cafes 
of outlawry there are always proclamations. In Dr. Bentley 

| Caſe (a), want of ſummons was held fatal upon a return to a nun- 
damus to reſtore him to his academical degrees. In Serjeant 
Whitaker's Cafe (b), want of ſummons was indeed held to be cured 
by appearance, but there is no pretence that the removal would 
etherwile have been tegular. | 


Mx. PARKER en the other fide. The return purſues the words 
of the charter, that there was no plagne, &c. in the borough, &c, 
and that is ſufficient, The word © duly” is a fafficient allegation, 
is à matter traverſable, and muſt now be taken to be true. No 
ſummons is neceſſary, it appearing that Corbet Kynaſion was not 
reſident in the corporation; and ſo it was determined in Serjeant 
Glide's Caſe, Shaw: 365. 3 and in this reſpect the principal caſe 
is diſinguiſhable from thoſe cited. 45 

Loan HARDwWIckx, Chief N. There can be no pretence 

the 


thata plague in any other part of the kingdom would excuſe his ab- 
fence. In Serjeant Glide's Caſe (c), it was not pretended that any 
(a] 2. Bar. K. P. 29. 22. 364. S. C. Comb. 197 8. C. Hel, 
(5) Salk. 434. 769. 43 S. C. 12. Mod. 27. 25 


te) 4 Mod. 33. S.C. 1. Show. 258. 8. C. 2. Ld. Ray. 223. 
public 
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public notice was requiſite; and though Hor, Chief Tuſtice, dif- Taz Kine 
fered from the other three Judges in that caſe, yet it was upon a Tr | 
matter of form only, that it did not ſufficiently appear he was abſent 11 os 
ſo as not to be entitled to notice. As to the objection to the word Sun EWSBURTY. 
« duly” in pleading, this would be ſufficient, and the ſpecial man- 

ner of ſummoning, &c. would come in evidence; and no caſe is, 

cited to prove this wrong in a return. The only doubt with me is, 

that it is ſaid, ** the mayor and major part of the aldermen, 

« Kc. ;“ and it ſeems to me it ſhould have been, © the mayor, 

« aldermen, &c.; for the act of a mayor and a majority of a 

corporation is the a& of the whole ; and it ſhould have been ſet 

out, not as it was in fact, but according to its legal operation. 


ProBYN and LEE, Fuftices, concurred with THE Carte 
JosTICE in all but the Jaſt point, who ſeemed to think the re- 
turn good in that likewiſe. | 


Cock againſt Vivian. Caſe 232. 


TH was an action of aſſumpſit brought by the leſſee of the An indcbitares 
market of Helton, in Cornwall. The declaration ſtated, that . H lies for 
the plaintiff was poſſeſſed of the market - houſe, and of the toll, and _ 
of pickage and ſtallage, and laid an indebitatus aſſumpſit to pay a r 
certain toll in conſideration of the defendant having been permit- T 3 Dix. 
ted to ſet down his goods in the market, and alſo for pickage and 186. | 
ſtallage. There was alſo a count on a quantum meruit. On the 


trial, a general verdict was given for the plaintiff. 


HussEY, in arreſt of judgment, infiſted, that the declaration was 
erroneous, becauſe it appears that this was a public market, where 
every perſon had a right to depoſit their py and wares for ſale, 
and therefore the alledged permiſſion to ſet his goods there is not 
# good conſideration for the promiſe, eſpecially as the common 
remedy on this ſubject is by dire. Beſides, an indebitatus 
ofſumpſit will not lie for toll any more than it will for a heriot. 

SECONDLY, It is nowhere ſaid that the goods were ſold; and 
ho toll is due unleſs the goods are fold, and even then it is to be 
paid by the buyer, 

TairDLY, A quantum meruit will not lie for toll, for a toll 
muſt not only be reaſonable but certain; and a quantum meruit 
dees not lie where a price is fixed and aſcertained. 


SERJEANT CHAPPLE, on the other fide, inſiſted, that by cuſtom , 
a toll may be payable though the goods are not fold, and that 
pickage and ſtallage may be included under the word “ toll.“ 
t is clear, that in antient fairs toll may be demanded for the 
ſtanding of goods, though none of them are ſold (a). It has been 
beld, that an indebitatus aſſumpſit will lie for ſeavage, though no 


(«) 2. Inſt, 220, 1. Lev, 274. 
| expreſs 
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| expreſs promiſe was made to pay it (a). So alſo it lies for a ci. 
l | | 


Tur Cour doubted as to the quantum meruit for a toll, wid 
alſo whether fallage could be included in the word rl; but they 
ſcemed to incline that an indebitatus afſumpſit would lie in this 
caſe (c). ! | 


| (a) x. Show. 35. Carth. 92. lett, 2. Will. 95. Seward „ Baker, 
(5) 3- Mod. 239. 2. Vent 175. 3 Lev, 2. Term Rep 638. in which latt cafe ir u 


261. 3. Burr. 21717. Dougl. 728. expreſsly decided, that a general indebizars,. 


n Lee Mayor of Exeter v. I tem- offumgfit wil le for tolls. 
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The King againſt Gibſon. Caſe 231. 


HE DEFENDANT having been convicted of forging a note, After convictiom 
T it was objected, on the part of the crown, upon 3 motion for a miſdemea- 
for a new trial, that no ſuch motion could be made, in the dor the defend- 
abſence of the defendant, any more than a motion in arreſt of an en 


2men for a new trial, 
This ſeemed to be the opinion of the Court. ceo bh rw 


Lon HarDWICKE, Chief Juſtice, the next day mentioned the 8. C. 2. Stra. 
caſe of The King v. Latt (a), which was an information for per- 968. 
jury; and The Queen v. Ridpath (b), which was an information 8. C. 1. Seſ᷑ Cat. 
for a libel 3 in which caſes it was determined, that there is nd dif- 3 

— . PE, „C. 2. Bar. 

ference between moving in arreſ of judgment and for a ue trial K. B. 412. 418. 
z5 to that purpoſe. And Loa B Harbwicks directed this to be S. C. Cunn. 29. 
obſerved as a ſettled rule for the future. | Stra. 844. 


This fame motion being regularly made another day, the caſe In what caſe a 
appeared to be this: The defendant was convicted before LoD i in an 
HazDwW1CKE in London, of forging a note. The indictment ſet . 


the recital of the inſtrument forged, and the ſetting it out according to the tenor. 


( Michaclmas Term, 7. Will 3. 
(5) Eaſter Term, 12. Am, 10. Mod. 152. 8. C. Fort. 358, 


Vor. VII. P out, 
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Tun Kine out, that the defendant forged a note, dated the thirtieth of Ju- 

againſt 1713, under the hand of Lady Macarty. The words were & im. 
« porting to be a writing whereby {he acknowledged to have re. 
4 ceived and borrowed of the defendant, and that he had laid aut 
« and expended for her, and for goods for her uſe, to the amount of 
4 two hundred and twenty-one pounds twelve ſhillings;“ then 
the indictment goes on, © the tenor of which note or writing is a 
« follows; then the note is ſet out in hæc verba, which acknow- 
ledges the receipt of money by the lady, other money laid out and 
— for her, and for goods before delivered, amounting to the ſame 


Gisson. 


Tux EXCEPT10N taken to the indictment was, that here was; 
variance between the cafe ſet out as the purport of the note, 
and the tenor of it ; for the purport ſuppoſed money lent, money 
paid for the lady's uſe, and other money paid for goods for her uſe, 
to be the condition of the note ; whereas it appears by the note 
itſelf, that part of the condition of it was the fale of goods to her by 
the defendant, which muſt be taken to be the meaning of the 
words * goods delivered.” | 


Loxp Haxpwicke, wes bi informed the Court what 
were the teaſons which induced him to over-rule the objection, 
which was likewiſe taken at the trial. | 


Frs r, That the words © before delivered” might as well be con. 
ſtrued to mean money advanced by the defendant to pay for goods 
delivered by a third perſon to the lady, as goods fold and delivered 
by the defendant himſelf to her; and by that conſtruction, money 
paid for goods for her uſe, and for goods delivered to her, woul 
mean the ſame thing. | 

- SECONDLY, That ſuppoſe this was to be conſidered as a f- 
riance, yet as the note ſet out in hæc verba was clearly proved to 
be forged, that was ſufficient to warrant the verdict; there being 
no neceſſity that every thing charged in the indictment ſhould be 
proved, but a proof of the moſt material fact, as there was in this 
caſe, was all that was neceſſary. 

Tump, That what is ſet out as the tenor of the note is the 
fat charged in the indictment; and what there is mentioned 2s the 
purport, &c. was matter of inference and collection of the jury, 

therefore any failure therein would not vitiate. 


Tat Coux r unanimouſly concurred with the Chref Jiſlia, 
_ arid the motion was denied. 


Caſe 232. | Day againſt Serle. 
If there is a con- A FR. DRAPER moved for a prohibition to THE couRT Of 
tra by decd, ADMIRALTY to ſtay a ſuit there for mariners wages, upon 


Kot emen, a ſuggeſtion, that the contract between the mariners and the maſter 


maſter and mariners teſpecting wages, they cannot be ſued for in the admiralty.—S. C. 2. Stra. g68. 


6. C. Cun. 32. 8. C. 2. Barn. 419. 2. Salk. 424. 4. Wu. 264. 1, Vent. 343. 3. Ld. N. 
Tach. 4. Burt. 2950. 3. Term Rep. 267. 5 5 


was 


- 
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was by writing, under hand and ſeal, and affidavit made of the ex- 
ecution thereof by one of the ſubſcribing witneſſes. 


Ma. Mans ſhewed cauſe againſt the rule, and cited the cafe of 


dle v. Cretchet (a) in contradiction to the cafe of Opiev. Child (b), 


He inſiſted that prohibitions were intirely in the diſcretion of the 
Court (c) ; that the ſtatute of the 2. Geo, 2. c. 36. f. 2. requiring 
all contracts between maſters and mariners to be in writing, it 
would be yery hard if any impoſition by the maſter upon the ma- 
riners, in prevailing upon them to ſet their ſeal, ſhould deprive 
them of that remedy which they would otherwiſe have, of recover · 
ing their wages in the admiralty court. . 

Mz.DzAPER. The caſe of Cale v. Cretchet ſays only ec charter 
« party,” which poſſibly might be between the maſter and owners, 
and therefote it is not applicable to the preſent caſe. This contract 
2ppears to be under the hands and ſeals of the maſter and mariners, 
and they having accepted of him as their paymaſter, they cannot have 
—— to the owners, as the ſuit below was, but the maſter only 
is chargeable. In Garnham v. Bennet (d), upon a motion for a 
new trial the caſe was, the maſter of the ſhip beſpoke goods for the 
ſhip and gave his note for the payment of the money; and it was 
held; that the merchants, by accepting the maſter as their payer, 
by the note given, had diſabled themſelves from recovering againſt 
the owners (e). The ſtatute 2. Geo. 2. c. 36. is not material, that 
requiring the contract to be in writing only, and not under hand 

f 


Loxd HarRDWICKE, Chief Juſtice. It ſeems clear, that the con- 
tract entered into between the maſter and the mariners will not 
deprive them of any remedy which they would otherwiſe have in the 
admiralty court. The ſtatute 2. Ges. 2. c. 36. requires ſuch con- 
tract to be entered into between, &c. and any right which they had 
of recovering before, being ſaved by that act, I always thought, 
that wherever there was any contract by deed, or there were any 
covenants other than the uſual ones, the court of admiralty had no 
juriſdiction, And in the preſent caſe here were covenants for pay- 
ment of the wages, which are not uſual: As a covenant on r 
part of the mariners, that if they were not capable of performin 
the voyage, and deing the duſineſs of the ſhip, they would deduct 
ſo much of their wages as two of the offfcers of the ſhip ſhould 
think reaſonable ; that if they carried goods of their own, without 
the privity and conſent of the maſter, or if they left their own 
ſhip and went aboard any of the king's ſhips in his ſervice, a pri- 
vilege expreſsly allowed by the 2. Geo. 2. c. 36. that they ſhould 


| ſorfeit their wages. And the contract is alſo by deed, 


{a) 3. Lev. 60. 1. Bar. K. B. 96. 8. C. 2. Stra. $16. 
(6) 1. Salk. 31. 6 (e) See Rich v. Coe, Cowp. 636. 
(e) 1. Salk. 33. Farmer v. Davies, 2, Term Rep. 108. 
e Michaelmas Term, 2. Geo. 2. 
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Par Tux orner Jvpons being of the ſame opinion, the rule &,.. 

2 prohibition was made abſolute” (a). T wk 
) See Howe v. Napier, 4. Burr. Me netone 

2 rig. 


Caſe 233. Wainwright againſt Bagſhaw. 


After the allow MN. ABNEY ſhewed cauſe why a prohibition ſhould not 80 to 
ance cf church- the fpiritual court of Litchfield, to Ray a fuit there againſt 
—＋ te the now defendants, churchwardens, to which they pleaded an 
miniſter and pa- allowance of their accounts by the minifter and a great majority 
riſhioners, the of the pariſhioners and inhabitants; and that plea refufed beloy, 


—— He inſiſted the plez did not purſue the canon (a); which te- 
tion. quires fuch account to be given before the pariſhioners and in- 
8. C. 2. Barn, babitants, whereas a mere inhabitancy in a pariſh will not give 
421. any right to a perſon to concern himſelf in allowance of the ac. 
S. C. 2. Stra. counts. He inſiſted that there were many extravagant items in 
974- the accounts, fuch as ought not to be allowed in juſtice to the 
>. © Suan 37 pariſh, which they were ready to verify by affidavit; and that 


” &% Ge Am. d&. 
2068. 


this was the only remedy they had of ſetting this matter right. 
Mx. STRANGE, en the ether ſide, inſiſted, that after an allow. 
- ance of the accounts by the miniſter and the pariſhionersthe ſpiri. 
tual court had no juriſdiction, however extravagant the char 
might be upon the pariſh; and cited Dr. Prideaux of the Offce if 
. Churchwardens, 103. 
Mx. Dexx15on cited the caſe of Nuttins, Churchwarden 
Hammer ſmith, v. Kobinfon and Carey, in the exchequer, Mich 
mos Term, 1. Ges. 2.; and the caſe of Hawton, Churchwarden of 
St. Alban, Wood-fireet, v. Kendrick and Others, lait Eaſter Tem 
in the fame court, where it had been to determined; and 
Lutw. 1028. | 


Lord HArDWICKE, Chief Juſlice. The juriſdiction of the 
ordinary extends no farther than to compel the churchwardens to 
come to an account before the miniſter and pariſhioners, for be 
cannot himſelf take the account, or enter into an enquiry into the 
reaſonableneſs or extravagance of the charge, if the parties inte. 


reſted acquieſce in it; and it would be a very abſurd thing to ki 


fer that court to proceed, when the fentence againſt the church- 
wardens can only be gued e and that has been done al- 
ready; and ſhould it go again before the pariſhioners the account 
might be allowed in the fame manner, and the ſuit prove of no 
conſequence at ail. The words © pariſhioners and inhabitant" 
muſt be conſtrued conjunctively to mean only ſuch inhabitants a 


were pariſhioners. ; ; 

The rule was made abſolute (5). 

(a) The 8gth Canon of thoſe made in 289. Nutkins v. Robinſon, Bund. 45 
the year 1603. and Adams v. Rufh, 2. Sti 11% 


© © (6) Sce Snowden v. Herring, Bund. Leman v. Govlty, 3. W 1 
8 . 
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Harris Qui Tam againſt Reely. Caſe 234. 


WRIGHT, Serjeant, moved to ſtay proceedings in an action, The ſtatute 21, 
grounded on the 15. Car. 2. againſt a butcher for ſelling — 
living cattle; no affidavit having been made previous to the ac- n amadavit of 
tion brought, that the offence was committed within a year before the offence hav- 
the time of bringing the action, and in the county where the ac- ing been com- 
tion was brought, as is required by the 21. Jac. I. c. 4. (). _ * 
A rule to ſhew cauſe was granted. penal action can 
On the day of ſhewing cauſe Mx. KeTTLEBY faid, this being 1 
in offence created ſubſequent to the 21. Fac. 1. c. 4. the method of g ns ſor — 
ing for recovering the penalty is not controuled by that act, nalties inflicted 
for that it has been ſolemnly ſettled, that the ſtatute of 21. Fac. 1. by ſubſequent 
e. 4 is repealed pro tanto, that is, as to offences created ſince that ſtatutes. . 
time (b). S. C. 2. Barn, 
WRIGHT, Serjeant, on the other fide, The ſtatute of 21. Fac. 1. 3 Cn 
e. 4 diſables informers from ſuing for a pony < in any of his ma- 1. Stra. 41 3 
« jeſty's courts at eſiminſier, unleſs the oftence is committed in 2. Stra. 1081. 
« that county, but before juſtices of afſize, &c.; then comes another 4- Hawk. P. C. 
clauſe, requiring the aſfidavit to be made. Now the ſtatute of Charles 2 a 2 
the Second upon which this action is grounded, impowering the in- _— OE 
former to ſue for the penalty in any of his majeſty's courts of record, 4. Term Rep. 
repeals that clauſe of the ſtatute 21. Fo 1. by which they were 109. 
reſtrained from ſuing in the courts of Meſtminſter. But that other 
clauſe relating to the affidavit ſtands unrepealed, and muſt fill be 
complied with in all popular actions, though for offences ſubſequent 
to that ſtatute 21. Fac. I. c. 4. ; and that muſt be taken to be the 
meaning of what is ſaid in Salke!d & repealed pro tanto ;” that is, 
— as to the locality of ſuch actions, but not as to the method 
of proceeding. 
Loxo HARD WICK E, Chief Lire. That clauſe in the 
11. Jac. 1. c. 4. with regard to the affidavit, &c. cannot now be con- 
ſtrued to extend to actions brought for penalties inflicted by ſucceed- 
ing ſtatutes, the words being & on the ſaid penal ſtatutes,” which con- 
nes the clauſe to the offences created by an act of parliament then 
in being, and not by ſuch as have been made ſince. The mean- 
ing of the words © repealed pro tanto,” mentioned in Salkeld, 
muſt be, that with reſpect to offences created by ſubſequent acts 
the 21. Jac. 1. cannot take place, but is pro tanto repealed; and 
> conſtruction is agreeable to the ſecond reſolution in Hicks's 
e. | 
Tur oTHER JupGEs concurring unanimouſly, the rule was 
iſcharged, 


ws WW tt = 


B „ ATTY TOC a S+ S o 


{a) See 2. Hawk. P. C. ch. 26. ſet. (5) Rex . Gaul, 1. Salk, 472. Rex 
2610 ſeck. 0. White v. Boot, 2. Term v. Hicks, 1. Salk. 373. 
Rep. 274. Leigh v. Kent, 3. Term Rep. 
762. Ball v. Atwood, 1. H. Bl. Rep. 546. 
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Caſe 235. Harris againſt Burley. 

Execution may R. BENNF moved for leave to take out execution on a judg. 
be taken out on ment in THE PALACE COURT, removed hither by writ of 
—— error, and the judgment affirmed thereon ; and ſince that a writ of 
removed and af. error cor am vobis brought; and cited Hern v. Buſbel, Eafter Tern, 
firmed, and er- in the ſixth year of George the Second, where the ſame was done (a). 

107 coram vb Aſp STRANGE en the other fide. The plaintiff in error 
Ws aſſign matter of law and of Kaltes for error; and he * — 
S. C. +. Rr. be precluded from taking advantage of either, ſome way or other, 
43% % The caſe of Thompſon v. Hunt, Eaſter Term, in the fourth year of 
George the Second, is the ſame with the preſent ; there judgment in 
afſumpſit in THE PALACE COURT was affirmed on error brought 
in this court z and on a writ of error coram vobis afterwards brought, 
a motion was made to ſtay the proceedings, on an athdavit that (x. 
verture, the fact now affigned for error, was given in evidence at 
the trial, and yet a verdict for the plaintiff ; and a rule was obtained 
to ſhew cauſe, but that rule was afterwards diſcharged. The caſe 
of Hern v Buſbel is clearly diſtinguiſhable from this caſe ; for there 
the coverture was pleaded below, and the Court would not ſuffer 
the ſame fact to be aſſigned for error; for if there ſhould be a ver. 
dict for the plaintiff in error, that contradiction would appear upon 
the record, whereas in the preſent cafe the general iſſue of un 

ofſumpfit was pleaded. 

Mx PapgkeR on the other fide. There can be no queſtion but 
that upon the firſt writ of error, either error in fact or in law might 
have been aſſigned; and therefore the plaintiff in error not pre- 
judiced. It has been often determined, that after a judgment af. 
firmed in the exchequer chamber upon error there brought, and 
the record remitted to this court, no writ of error coram volil 
in the king's bench lies afterward (5); and he cited the caſe of 
Lambaen v Prettyjabn, Hilary Term, in the twelfth year of George 
the Firft, when upon ſuch a writ of error brought * an affirm- 
ance in the exchequet chamber, and the infancy of one of the de- 
tendants in the action aſhgned for error, it was held no ſuch writ 
cf error would lie. 

Loxp Harnwicke, Chief 471. The plaintiff in error 
may certainly aſſign matter in fact or law for error, but not both; 
but I do not ſee why that may not as properly be done, as to ſuffer 
two different writs of error to lie. A writ of errar ceram vobi; 
lies when the fuſt is abated by death, and ſo the party deprived of 
aſſigning any erior in fact, to remedy which a writ of error coran 
vobis lies; and not where there has been a judgment of afficm- 
ance. 

At another day Loxp HarDpwicke, Chief Fuſtice, delivered 
the opinion of THE CourT in this manner: As to the caſe of 
Thompſon v. Hunt, we can no otherwiſe judge of that than as it 
appears upon thg rules which were made in the cauſe ; the rule 


(«) Apte, 168. (0) 1. Vent. 207. 2. Lev. 38. 3. Keb. ** 
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to ſhew cauſe why the aſſignment of errors ſhould not be ſet Hansi 

"re, but no rule to ſtay the proceedings on the writ of error. 41 3 
There is but one modern caſe in favour of this opinion, and that is a 
in Salk. 337. but that caſe, as it appears by the Roll and by Lil' 
Entries, is miſreported. The authorities in the Books go upon 
this diſtinRion, that when the record below is not well removed, 1 
2s by a variance between the writ of error and. the judgment 
below, &c. there the party muſt bring a new writ of error; bu 
where the record is well removed, and the writ of error is aba 
by the death of the parties, or the plaintiff in error is nonſuited, 
there a writ of error coram vobis lies, but never after a judgment 
of afirmance. There is but one old authority which I can find to 
the contrary, and that is in 1. Noll. Abr. 754, 755: pl. 15. and 
that caſe is manifeſtly ill reported. The Book ſays, that “ after 
« judgment of reverſal in the king's bench in Ireland, of a judg- 
ment obtained in the common pleas, and that judgment of re- 
« yerfal in Ireland reverſed in the king's bench in England, and 
« that the judgment given in the common pleas in Ireland ſhall 
« ſtand, that a writ of error coram vabis may afterwards be brought 
« in the king's bench in Ireland, of the judgment obtained in the 
« common pleas there.“ Mr. D' Anvers ſuppoſes the writ of 
error coram vobis ſhould be faid to be brought in the king's bench 
in England, and he is certainly right; but ſtill that will not do. 
This fame caſe is alſo reported in Yelv. 117. and by that it appears 
the firſt writ of error in the king's bench in Ireland was diſcon- 
tinued, and that was the reaſon a writ of error coram vobis lay in 
the king's bench in England; becauſe in the king's bench in 
Ireland, there was no judgment of affirmance or reverſal of the firſt 
judgment there. 

Mz. STRANGE ſaid, the preſent caſe was Minguiſhable from 
any cited, becauſe the writ of error was brought by the feme only, 
and the writ of error coram vobis by the baron and feme; and this was 
the firſt opportunity the baron had of aſſigning this matter for error. 


But it was ſaid by Loxp HARDwIcEx that that made no dif- 
ference, \ 

IT WAS AGREED, that writs of error coram vobis are not within 
the ſtatute which requires bail on writs of error, 


The rule was made abſolute, 


Dobbs againſt Paſſer. Caſe 236. 


ECLARATION IN EJECTMENT was delivered the third of The Court will 
January, and judgment ſigned, for want of the defendant's ſet afide a judg- 
Tn on the 4 of February : on the twenty- fifth of or neg? — 
chruary the landlord had notice of the judgment; on the twenty- 1, in 2 
eighth Ma, Jus rick LEE was applied to, that upon payment of try the merit. 


5. C. 2. Stra. 975. S. C. 2. Bar. 431, 
P 4 the 
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the coſts the judgment might be ſet aſide, and the defendant let in 
to try the merits at the next aſſizes, which were the ſixth of March 
in Eſer; Mx. JusTict Let made an order to chat Purpoſe, 
which was not complied with. 

Upon ſhewing cauſe, by the plaintiff, why the judgment ſhould 
not be ſet aſide, it was admitted to be the practice of the Court in 
all cafes, except ejectment, that where a judgment had been ob. 
tained, though ſtrictly regular, yet if there could be a trial had 
without any prejudice to the plaintiff, as where no loſs of time, 
&c. the Court would ſet aſide the judgment and order the merits to 
be tried; but that in ejectment that was never done, the right not 
being determined in ejectment the poſſeſſion only changed, and the 
party was at liberty to bring a new ejectment whenever he pleaſed, 


Mx. STRANGE contra. Though the court of common 
always exerciſed the power of ſetting aſide judgments under the 
circumſtances of this caſe; yet this Court would not formerly doit 
without conſent on both 3 but in the caſe of The King v. 
Glaſs (a) this Court came into the ſame practice with the other 
Court, and that has been purſued ever fince here, Formerly, 
likewiſe, it was an anſwer to a motion for a new trial, to fay it 
was in ejectment, which was not concluſive; but of late no regard 
is had to that anſwer. 'The changing of poſſeſſion is a thing of 
very great conſequence, it being often difficult for a perſon, though 
teally entitled to ap eſtate, to make out his right, and fo may fal; 
whereas he would be under no ſuch hardſhip if he was defendant, 
as the plaintiff in ejectment muſt recover by the ftrength of his 
own title. | | TRL: 


11 


Tre CourT = clearly of that opinion, upon conference 
with the Judges of the court of common pleas, and ſaid there was 
no diſtinction made in the court between ejectments and other 
actions. whe 


The rule was made abſolute (5). 


(2) Hilary Term, 2. (res. 2. 
(5) Sex Doe, on the demiſe of Troughton, v. Roe, 4. Burr. 1996. 


Caſe 237. Gamage againſt Watkins, 


In debt on a WIr OF ERROR brought here on a judgment in an aGon 
Judgment where for three guineas in the court of common pleas ; the judg- 
the _— ment was for fourtcen pounds debt and coſts, and upon action 
Enden nee brought againſt the plaintiff in error on that judgment, he was 
Wough by ip Mz. Dexwtsown moved, that the plaintiff in error might be 
jt is above that admitted to imparl to the action, pending the writ of error, and 
ſum. might be diſcharged on filing common bail. | 

S. C. 2. Stra 9734- 8 C. 2. Bar. 4 . Burr. Stra. þ Burr, 2117. 1. Will. 
120. yy. Bart 1660. Cowp. 2 a ** ” — 10 A F Ms 
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Ma. STRANGE, contra, cited Chambers v. Robinſon, Michael- © 


mas Term 1. Geo. 2. where it was determined that ſpecial bail 
might be required in the firſt action of debt brought on the judg- 
ment, though not in any ſubſequent action brought thereon. 

Mx. Dezxnn180N. In that caſe no writ of error was — 
and until that is determined it does not appear that any debt is due. 
Lord HARDWICKE, 2 uftice. It is pretty extraordina 
that the pendency of a writ o — 22 — 
action brought on the judgment, as it is a ſwperſedeas to any ex- 
ecutionz but, however, in tenderneſs to the plaintiff in error, we 
never compel him to plead, but give him leave to imparl; and 
there can be no pretence to hold party to bail while the writ 
of error is depending. 

ProBYN, Fuftice. It is a conftant rule, that no bail is required 
in debt on a judgment in debt, where it cannot be required in the 
original action, which appears here to have been but for three 
guineas, though the demand is now ſwelled up to fourteen pounds. 


Ti Cnmr JusTICE agreed, and ſaid, at that rate bail would 
be given for coſts, which ought not to be (a). 


a) But it is now decided in the caſe bail in an action on a judgment for ten 
of Lewis v. Pottle, 4. Term Rep. 570. pounds, for damages and coſts, though 
that a defendant may be held to ſpecial the original debt was under ten pounds. 


Carey againſt Hinton. 


_ 


TRESPASS quare clauſum fregit, Sc. The defendant pleaded, An informa! ; 
T that the locus in ſu his own proper 2 The is aided by 2. 
plaintiff replied, that it is his eſtate of inheritance and his proper **- 

lands, and traverſed that they were the proper lands of the de- S. c. 2. Keil. 
fendant. And iſſue joined thereon, and verdict for the plaintiff. — 


Ma. KETTLEBY moved for a repleader, this being an imma- 97 


terial iſſue, the words © proper land” not implying any — &. 2. Bar. 
eſſory one, 363. 436. 449. 


in the plaintiff, without which this action, being a po 
cannot be maintained, and they will as properly ſignify a reverſion 5: 
or remainder in fee. 

"Mr. Dennison. This is an informal iſſue only, and not an 
immaterial one, and ſo cured by verdift. 5. Co. Nichols's Caſe. 
2. Bulſt. 41. Moor, 464. 1. Syd. 289. | 

NM. B. The meaning of the plea /iberum tenementum is, that the 
defendant is ſeiſed in fee and has a right to enter, and the poſſeſ- 
ſion of the plaintiff is admitted by ſuch plea. 

Ma. STRANGE, at another day. This defect, if any, is cured 
by the verdict (a). In treſpaſs, the defendant pleads, that A. was 
ſeiſed and demiſed to him, and then preſcribes for a way; and upon a 


(a) g. Co. 43. Salk. 365. Yelv, 227. and the caſe of Yateman v. Mufton, 
10 Mod, 238. 300. Gilb, 305. | : 
"YT 8 0 : yh motion 
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motion ĩn arreſt of judgment, after verdict, it was objected, that 
the word ( ſeiſitus“ might as well mean an eſtate for life as in fee, 
and if it be conſtrued for life only it will be bad, as a preſcription 
cannot be annexed to ſuch an eſtate; but this defect was held to be 
aided by the verdict. He cited alſo 1. Cro. 87. 2. Cre, 618, 
2. Saung. 317. Hob. 126. 


Loxp HaxzpwicCKkE, Chief Juſtice. The queſtion is, Whe. 
ther this be an immaterial ifſue, or only an informal one? If im. 
materia}, though the fault lie in the t's plea, yet the Court 
cannot give j ent, but there muſt be a repleader. But here 
ſeems to be only a defect in form: the defendant here pleads that they 
are his proper by which he claims ſome kind of property in 
them or other. The plaintiff replies and ſays, they are his e 
of inheritance and his proper lands, and not the proper lands of the 
defendant. And it ws Lge by verdict that they are not the 
proper lands of the defendant, his plea is ſatisfied; and it appears 
that now he has not any property whatſoever in him, and therefore 
the ſubſtance and merits of the caſe ſeem to have been in iſſue, and 
determined by the verdict, 

Pack and PRoOBYN, Juſtices, were of the fame opinion, 


But LEE, Juſtice, ſeemed to think it a defect not cured by the 
verdict; for though it does now appear that the defendant had no 
property in the land, yet it does not appear that the plaintiff had 
ſuch an immediate intereſt in the eſtate under which he could 
maintain an action of treſpaſs. * 

At another day LoxD Harnwicke, Ge Juſtice, the 
reſolution of THE Cour. The verdict finds, that the cloſe, &c. 
is, and at the time, &c. was the eſtate of inheritance and proper 
lands of the plaintiff, and not the proper lands of the defendant. 
We are all of opinion that this defect is aided by the verdict, though 
it would be fatal on demurrer. Perhaps it might not have been 
ſufficient to find that theſe were the proper lands of the plaintiff; 
but the verdict goes further, and finds that they were the eflate of 
inheritance of the plaintiff, which in conſtruction is the fame 
| thing as if the party had alledged he was ſeiſed in fee or in tail, 
The words liberum tenementum do not by their natural force ex- 
preis a freehold in poſſeſſion, but they have obtained that meani 
by conſtruction, becauſe a precedent intereſt ſhall not be inte 
and the fame rule holds in conſtruing the words “ eſtate of inhe- 
« ritance.”” The caſe of Yateman v. Buſton is a verydtrong one 
to ſupport this verdict, and in that caſe 1. Vent. 123. was cited, 
by which it appears, that the Court will intend in favour of ver- 
dias. But to make this bad there muſt be an intendment of a 
prior intereſt in ſome other perſon, in order to deſtroy this 
verdict. 

The rule was diſcharged. - 

| X Deveniſh 
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Deveniſh againſt Mertins. Caſe 239. 


RESPASS for taking away a gun from the plaintiff, The In what cafe 
T plaintiff diſcontinued by leave oft the Court. | 8 

Baines, Serjeant, moved for the direction of the Court to ed. 
THE MASTER to tax double coſts, according to 7. Fac. I. c. 5. S. C. 2. Bam. 

upon producing an affidavit, that the action was brought againſt 373. 432. - 449. 


the defendant for what he did in the execution of his office as juſ- 1 - 2. 


tice of peace under the g. Ann. Ball, . P. 37a. 
Lex, e cited the caſe of Catheral v. Cowper Ca), where, 
in a caſe of the like nature, a ſuggeſtion of the like nature was 


entered upon the roll, as a foundation to enable the party to double 


colts, 

Ma. HaywaARD, * the plaintiff, inſiſting that the fact in the 
affidavit was otherwiſe, a rule was granted to ſhew cauſe why 
ſuch a ſuggeſtion ſhould not be entered, that the party might have 
an opportunity of controverting the fact. 


Loxp HarDwicke, Chief Fuſtice, gave the reſolution of THz 
Couxr. There are two queſtions: IHE FiRsT, Whether the 
defendant be entitled to double coſts under the ſtatute Fac. 1.? 


Tat SECOND, What is the proper method of awarding them? 


As to THE FIRST, Though it has been inſiſted upon that there 
ouzht to be a previous conviction of the offender, before the juſtice 
can juſtify the taking away the gun, that ſeems not neceſſary - 
under this act of the 5, Ann. the ſame authority, by the Game 
clauſe, being given to lords of manors, who cannot as ſuch con- 
yict. It appears plainly by affidavits, that this action was brought 
againſt the defendant for what he did in the execution of his office 
as a juſtice of peace. 


As to THE SECOND QUEST10i!, No ſuggeſtion upon the roll is 
neceſſary or proper in this caſe. All the cafes cited, where ſuch 
a 2 has been entered, are either after verdict and no cer- 
tificate by the Judge of niſf prius, or after nonſuit; in both theſe 
caſes a ſuggeſtion is very proper, becauſe there a judgment is 
given for the defendant, which is a proper foundation for entering 
a ſuggeſtion afterwards (b). But in the caſe of 4 diſcontinuance no 
judgment at all is given, but both parties are out of court, and no 
colts at all can be given in the common caſe of diſcontinuance, 
Indeed when a diſcontinuance is witi leave of the Court, we always 
do it upon payment of coſts, but the party has his remedy for them 
— the rule only; the ſame manner of remedy muſt be for double 

8. 


(e) 2. Kely. 59. 2. Bar. K. B. 103. K. B. 171. Anonymous, 2. Vent. 45. 
317. and Grindley v. Holloway, Dougl. 294. 
(0 But fee Anonymous, 2. Bar. 
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Davxx ien Direction was given to the maſter to tax double coſts, and 
payment ot them the plaintiff to be at liberty to diſcontinue. 


4a 
Marie. 


Caſe 240. Lumley again Palmer. 


A parel aceept- ACTION againſt an acceptor of a bill of exchange, tried 

ance is ſufficient A Lord OS in Landon, this Term. 8 
a» - 5 evidence it appeared to be a verbal acceptance only, which Lon 
— - i Harpwicke thought ſufficient. The ſtatute 3. & 4. Ann. c. g. 
of exchange. f+ 5. he (aid, made an acceptance in writing neceſſary only forthe 
5. C. B. R f. Purpoſe of charging the drawer, on proteſt, with damages and in- 
90 tereſt, and not to bar the party from charging the acceptor; and 
S. C. 2. Stra. by no other conſtruction could the ninth ſection of that act be re- 
roco. conciled. There was a verdict for the plaintiff, with liberty given 


5. C. Bac. Abr. to the defendant to move the Court. 


621, a 
DaR NEIL, Serjeant, moved for a new trial, and cited the caſe 
of Rea v. Magget (a), at the Sittings after lait Term in the com- 
mon pleas, where his client was nonſuited for this objection. It 
was agreed, that Lox D Raymonp always ruled it in the fame 
manner LORD HARDwICKE did this. 


Lon p HarDwicke, Chief Juſtice, ſaid, It was much to be 
wiſhed the courts of //:/tminfter- Hall were more uniform in their 
reſolutions, eſpecially in caſes which occur fo vften, and which are 
of ſuch univerlal concern; and adjourned the determination of it 
until he had conferred with Chief fuſtice EYRE. 


N. B. The caſe of Erſkine v. Murray (b) was cited, which 
was an action againſt an acceptor of a bill of exchange; demurrer 
to the declaration, becauſe the acceptance was not laid to be in 
writing; and the objection over- ruled. | 


Loxp HA Dwick E, Chief Fuftice, ſaid, he thought that caſe 

no authority, one way or other, in this caſe ; for though an ac- 

_ Ceptance in writing ſhould be neceſſary, yet it need not appear on 

the declaration, but it would be ſufficient to give it in evidence; 

which conſtruction has prevailed on the ſtatute of Frauds, in re- 
gard to things required to be in writing. 


Adjourned (c). 


(a) rection in the preſent caſe was right, 

(5) Mickaelmas Term 2. Cie. 2. and therefore ordered the fofea to the 
2. Stra. $27. 8 C. 2. Ld. Ray. 1542. plaintiff. 2. Stra. 100. See aiſo Julian 

(e) In order finally to ſettle this point, v. Shobroke, 2. Wilf, 9. Pillam v. Van 
it was ordered to be argued, ard the Microp, 3. Burr. 1672. Sproat % 
Ccurt was finally of opinion that the di- Mathews, 1. Term Rep. 182. 


The 
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The King againſt The Biſhop of Lichfield. Caſe 241. 


: MANDAMUS was granted to the Biſbop of Litchfield to The biſhop may 
A licenſe one Ru/bworth, who had been elected by the inha- take a reaſonable 
ditants of the city of Coventry uſher of a free grammar- ſchool there, mon — 2 
founded in the reign of Henry the Eighth by Mr. Jobn Hales. - , perſon ele cted 


" To this mandamus the biſhop returned, that by the antient — 


canon law the power of 3 ſchool- maſters belonged to the before he licenſe 
ordinary. Thea the canons of 1603 are ſet out, the ſeventy- him. 

ſeventh of which requires ſuch licence to be had; and that Ruſh. 5 C. 2. Stra. 
worth is a perſon in holy orders; that a great many perſons who 1023. 

are electors were diſſatisfied with his election; that applications S. C. 2. Barn. 
had been made to the biſhop, by way of petition and affidavits, to 3685 2s. j 
ſuſpend the granting him a licence until the next viſitation, when they } C. 12 y 
would make it appear that he was a perſon of a very profligate and 287. 5 
ſcandalous life, and very unfit for the education of children; that Comy. 448. 

at the viſitation a cavrat was regularly entered againſt granting 

ſuch licence; that Raſbworth appeared thereon, and the articles 

of complaint were exhibited againſt him, which in the return the 

biſhop ſet out in hæc verba. Then the biſhop ſays, that he has not 

refuſed to grant a licence, but has only ſuſpended the granting of 

it until he has received ſatisfaction whether he is a perſon proper 

to be licenſed or not. 


Bincn, Serjeant, againſt the return. The allegation, that by 
the canon law the ordinary has a power to compel ſchool · maſters to 
take out a licence, as a qualification to teach ſchool, muſt be proved 
on the other ſide.” It does not appear what the nature of the affi- 
davits is, nor that they were ſworn before a perſon properly autho- 
rized to adminiſter an oath, as is neceſſary (a). The ſtricteſt cer- 
tainty is required in returns (b). It does not appear that Rihworth 
was ſummoned to anſwer the charge before the licence was refuſed, 
which is neceſſary in all cafes. In the caſe of The King v. Dr, 
Bentley [c), it was held that there could be no ſuſpenſion or degra- 
dation without a previous ſummons. The articles exhibited againſt 
him are not material, there being no ſentence therein. 


Ma. PARKER an the other fide. A mandamus lies not for ſuch 
an office as this (4). In the cafe of Vincent. v. The Biſb:p of Lon- 
don (e) that of Tution v. Reynolds ( was cited, where it was de- 
termined, that upon the ordinary's refuſal to licenſe a lecturer 4 
mandamus lies not, but the remedy is by appeal. He then cited ſeve- 
ral authorities from the canon law in proof of the ordinary's power 
of licenſing ; and the 23. Eliz. c. 1. ſ. 6. the 1. Jac. 1. c. 4. f. g- 
and the 13 & 14. Car. 2. c. 4. as ſo many parliamentary recogni- 


(e) Latch, 39. 133. (e) Trinity Term 13. Geo. x. in the 
(6) Salk 432. court of exchequer. 
(e) 2. Stra. 912. (f) 


(4) Stiles, 457. 1. Sid. 40. 1. Keb. 5. 
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tions of that right. The ordinary may puniſh for teaching wich- 
out licence (af. The uncertainty of the return, with reſpect to 


the affidav its, is not material, for it appears that this matter is de- 
pending in a propet court; and until it is determined no mandamizs 
lies (b). A mandamus lies not to compel the granting prohate of x 
will, while it is in controverſy below (c). A mandamus was refuſed 
to admit alecturer, it appearing the right was in controverſy, and in 


a proper method of determination (4). The ordinaty in this caſe 


acts judicially, and not miniſterially, and in ſuch-caſe a mandamiy 


lies not. This is like the ordinary's power of examining a pre. 
ſentee to a living, and he is the ſole judge of his qualification, 
15. Hen. 7. c. 8. 5: Go. 57 (e). 


Loxp Harnwicke, Chief Juflice. There are ſeveral things 
conſiderable in this cafe: FIRSr, With to the ordinaty's 
power of compelling ſchool- maſters to be licenſed : SeconpLy, 
Whether he acts judicially or miniſterially in this caſe : Tuixplx, 
Whether ſufficient matter be difcloſed to the Court to induce 
them to ſuſpend the granting a peremptory mandamus. 


As to THE FIRST, It is pretty extraordinary how the keeping 
a grammar-ſchool ſhould be matter of eccleſiaſtical conuſance. 
any authorities have been cited from the canon law in main- 
tenance of that power, but that is not fufficient, unleſs it appear 
that thoſe canons have been received. The canons of 1603 are not 
obligatory onthe laity, as they have never been confirmed by at of 
parliament ; but, however, that is not material here, this being 
the caſe of a clergyman. 


As to THE SECOND, If the biſhop here acts judicially, a man- 
damus lies not to compel htm to grant a licence, but only to de- 
termine the one way or the other ; as we often grant them to give 
ſentence, generally, without directing them what ſentence to give; 
ſo to give judgment in inferior courts : but if he acts miniſterially, 
and it appears to us that the perſon applying for the mandamus is 
qualified for the office he prays to be admitted to, then a nanda- 
mus goes requiring his admiſſion. I ſhould doubt whether he ads 
in a judicial capacity in this place: the office of parith-clerk ſeems 
to be much more of eccleſiaſtical conuſance, yet there the ordi- 
nary acts only miniſterially, and mandamus's are often granted. 


As to THE THIRD rot, It ſeems very conſiderable, that a 
cavrat being entered, and the matter properly depending in the 
biſhop's court, that ſhould be a temporary bar to any mandamus. 
Thjs is much hke the Caſe of Sir Richard Raines. | 


Lee, Juſtice. Whether teaching ſchool is a matter of tempo- 
ral or eccleſiaſtical conuſance has been much litigated, nor do [ 
know whether it has ever been determined; the laſt time this 


matter came in queſtion, was in the caſe of Matthews v. Burdett (). 


(a) 2 Lev. 222. (4) 
Sir Rich. Raines” Caſe, 3 Mod. 374. (e) Sum. 88. 
% 7. Mod. 143. (f) Salk. 673. 1 
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| indeed, determined to be of temporal cognizance in Tu Kixe 
19 penalty inflicted by 1. Fac, 1. c. 4. (a). But that agen 
ueſtion ſeems not very material in this caſe. The acts requiring 2 an a8 
a licence to be had neceſſarily imply a power in the ordinary of Lircnrizks. 
ting ſuch licence ; and in conſequence of that it ſeems they 
= 2 diſcretionary power of judging of the qualifications of 
ons tobe licenſed, In the caſe of The King v. Wallis (, onthe 
ike application for a mandamus to grant a licence to a ſchoolmaſ- 
ter, LoD PARKER, Chief Fuſtice, Pow1s and EyRE, Fuſtices, 
held that ſuch mandamus would he; PRATT contra; but it appearin 
the right was in controverſy in a proper manner, it was denied 
until that matter was determined. There are certainly ſeveral 
authorities, ſince that caſe in Styles, that a mandamus will lie in this 
caſe, Of late, mandamus's have been carried much farther than 
formerly. ; 
Loxp HARDWICKE, 4 Je. I make no doubt but the 
erdinary has power of judgi perſon ; but it is y 
material whether that 1s CA on the canon law, or any implied 
authority by the ſeveral acts of parliament. If the firſt, this Court 
has nothing to do in it, but the party muſt take his remedy by 
appeal to ſome ſuperior eccleſiaſtical court; but if he derive his 
wer from the temporal law, he muſt proceed according to the 
ens annexed to it; and we are judges whether that power 
is properly executed or not. 


Adjourned. 


(a) Carth. 464 (3) Trinity Term, 12. Ge. 2. 


The King againſt Dr. Betteſworth. Caſe 242. 


M* TAYLOR moved to ſuperſede a mandamus to the prero- The Court wit 
gative court to compel the probate of a will guia erronicꝭ not ſuperſede a 
emanavit, Upon producing an affidavit, and the proceedin in = to 
the court below, whereby it appeared the will was litigated there, — — 
and to prove that the Court would ſuperſede a mandamus under the will was ti. 
thoſe circumſtances, and not require a return to be made thereto, tigated. 

he cited Sir Richard Raines' Caſe, 5. Mad. 374. We. 


Loxpd HARDWICKE, Chief Fuftice. It appears the litigation of 420. 
the will was ſubſequent to . of the mandamus iſſued, and in ORD | 
that relpect diſtinguiſhable from the caſe cited, as this writ can 3. 
hardly be faid to have iſſued erroneouſly, when at that time there S. C. 1 Barn, 
was no controverſy about the will; and when there is none, a 292. 331. 424 
mandamus properly lies. 8 

There was a rule to ſhew cauſe ; which was afterwards made 
ablalute by conſent of the other fide ; and the mandamus went. 


The 
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Caſe 243. The King aguin Refit. 

Ind ment for FHE DEFENDANT having been found guilty of extortion, for. 

— infiſtin — or wake —— 

S. C. 2. Barn. „bre 

9 36. Mx. STRANGE maved in arreft judgment, that the indictment 
was for taking fourteenpence for examining, marking, and ſeali 
fourteen 2 the defendant — 2 in 
taking any examining, yet it appears by 4. In/t. that for 
— and izaling there is a fee due; the offence being 
charged entire, the judgment is ill. 

Tux Court were clearly of opinion, that the defendant being 

found guilty generally of the indictment, they could not enter into 
any enquiry of that nature now. 


And the objection was overruled. 


Caſe 244 The King againſt The Archbiſhop of Canterbury; 


Motion for a MR. KETFLEBY moved for a mandamus to be directed to 
mandamn reful- IVE the archbiſhop to admit A. Jabn Auftis to a fellowſhip of 
pies of the ſta- All Souls College, in _ of his being related to THE FOUNDER, 
tutes were not according tothe proviſion of the ſtatutes, the power of ſupplying 
produced. this vacancy having devolved to the archbiſhop, as is directed by the 

ſtatutes when there has been no election by the College within the 


time preſcribed for that purpoſe. 


But the original ſtatutes not being produced, nor any copy regu- 
ay dr, go ing y copy reg 


Tur Cour denied the motion, without entering into the 
queſtion, Whether a mandamus would lie or not? And _ 
it appeared by affidavit, that application had been made to the 
College to inſpect the ſtatutes, and take a copy, and that denied, 
yet THE Cour ſaid, they could give no relief by rule or otherwiſe, 
there being no proceedings — in that court; but theremedy 
muſt be by bill of diſcovery in equity. en 


Caſe 245. The King againf Ellams. 


The Court will INFORMATION in the nature of a qua warranto againſt the 
grant leave to a- 1 defendant as mayor of Chefter. The defendant, in his plea, ſet 
—_— w_— out the charter of incorporation in the time of Henry the Seventh, 
ran, To will - it appeared, that the citizens of the city, inhabiting within 
net tend to de the city and the hamlets and ſuburbs thereof, are to nominate tuo 
lay the trial. aldermen, one of which is to be elected mayor by the mayor, alder- 
S. C. 2. Bar. men, and ſheriffs ; and then ſet out the nomination of himſelf by 2 
42. 440. 445+ major 
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et patt of the citizens, not ſaying anything about their inhabi- Te Kine 
— PTo this there is a demurrer, and iſſue taken on the allega- 124 . 
tions in the plea of his being an alderman; which iſſue went down 
to trial, but no trial was had thereon, by reaſon of a challenge to tit 


array. | 
Mx. HusstY moved toamend the plea with reſpect to theomiflion 
of alledgiag the inhabitaney. It is no unuſual thing for the Court to 
low amendments, even in indictments and informations for miſ- 
demeanors (a). The caſe of the King u. Hayes (b) was an indict- 
ment for forgery ; and after trial and {pecial verdict found, the Court 
gave leave to amend the record, which was perochia, and to make it 
zrechia, Theſe informations are in the nature of civil ſuits ; and 
by the g. Aune it is expteſsly provided, that the ſtatutes of Jeofails 
ſhall be extended to them. In the caſe of Mills v. Rich (c), which 
was, Covenant not to act after ſuch a day; and in alledging the 
breach it was laid, that he acted poſthac ; to which there was a 
demurrer ; and after argument therean the Court gave the plaintiff 
leave to amend. The Malmſbury Caſe (d) was an information in the 
nature of a quo warrants againſt that corporation, and a miſtake in 
the name of the corporation was pleaded in abatement, and that was 
retified on a motion to amend. In Fort v. Prouſe (e),a miſtake in 
the defendant's name was ſet right after aplea in abatement. In C- 
ins v. Cole ( f ) there was an amendment in a joinder in demurrer 
after a writ of error brought in the exchequer-chambetr. ' So alſo in 
thecaſeof Beareroft v. The Hundred of Burnham Stone (g, in which 
a very material caſe is cited. 


Ms. BoorLE ſenior. The caſe of The King v. Hughes (5) 
wasan information in the nature of agus warrantoagainit the Mayor 
of Liverpocl; the defendant's plea ſtated the charter, which required 
the election of the mayor to be by the mayor, bailiffs, and burgeſſes, 
and to be ſworn before the late mayor and bailiffs; then the plea 
ſt out, that he was ſworn before ſuch a one mayor, and two other 
perſons then bailiffs ; but the Chriſtian name of one of the bailiffs 
was miſtaken, Peter for Robert, which would certainly have been 
2 fatal variance at the trial, and the information was at iſſue, and 
carried down to trial ; and upon debating this matter by Coun- 
ſel on both ſides, before LoRD Raymond at bis chambers, be 
gave leave to amend. | 


Mu. SrRA NOE. Nothing is more common than after demurrer and 
joinder in demurrer to give leave to amend a general memorandum, 
where it appears that the cauſe of action is ſubſequent to the time of 
the action brought. Ruſſel v. Martin (i) and Ruſſel v. Thorpe (4). So 


% 3. Cra 144. (e) 1. Strg. 625, Annals Rep. 44 
0 Hilary Term, 1. Gee. 2+; x, Bar. 3. Brown. F. C. 167. 
142, ; 
e Mich. Term, 6. me, 11. Mod. 7 3. Lev. 347. 
113 
tet Term, 9. Arne, 3, Mod. (i) 1. Stra. 383. f 
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when records of niſi prius are made up, and the cauſe carried down 
to trial. Ducheſs of Marlborough v. Widmore (a). The King v, 
Charlefworth (b) was an indictment for forging a warrant of attor- 
ney to confels a judgment, and leave was given to amend a miftz;e 
in the warrant on the day of trial, though that was the ground of the 
charge. In Crockett v. Jones (c), the ſtatute of Limitations waz 
pleaded in aſſumpfit; and the plaintiff replied, guid actis incepta fut 
rali die within the fix years; to this there was a demurrer; and after 
the Court, upon argument thereon, had given their opinion that 

ought to have ſhewn that the action was continued down, and hare 
ſet forth the continuances, the Court gave leave to make that amend. 


ment. Show. 273. 29. Eaſter, 3. Gee. 2. Dunmold uv. Aldwirth 


Mx. BooTLE junior. In Ball v. Harper (d), the plea concluded 
to the country, which ought to have been with an averment; and 
after demurrer thereto it was amended. - 


Mx. PARKER on the other fide cited Hatton v. Walker (. 
where, in the concluſion of the plea, it was faid, « ſed aclienen 
inſtead of © ſi actionem ſuam habere debeat, and to this a demurrer, 
and this miſtake aſſigned for cauſe, and upon motion to amend, the 
Court would not grant it; but being afterwards ſatisfied that the 
draft of Counſel was right, and that this was only an error in tran- 
ſcribing, the amendment indeed was allowed, upon the authority of 
Brownjobn v. Deily(f), where, in replevin and avowry for rent, the 
diſtreſs was laid to be prior to the time the rent became due; and 
after demurrer and a concilium thereon, the draft of the Counſel 
appearing to be right, the Court gave leave to amend. # 


Lon D HarDwicke, _ Juſtice. It appears by the words al 
ormations of this kind are to be had iu 
the moſt expeditious manner, as they are brought to try the nt 
to offices determinable in a year or other ſhort time; and 
any attempts to prolong the time of trial muſt meet with no encou- 
| t. It would be proper that ſome ſatisfaction ſhould be 
given to the Court, by affidavit, that nothing of that kind is in- 
tended here, but that it was a miſtake only in the perſons concerned 
in drawing the plea; but it would be irregular to read any affidavit 
of that kind on ſhewing cauſe, as the preſent Caſe is. 


The rule was diſcharged, with liberty given to make an origin 
motion for amending another time. | 


(a) Trinity Term 1730. Fitzgib. 193. 
S. C. 1. Bar. 408. 418. 8. C. Sayer, 97. 
235. S. C. 2. Strange, 890. 

(5) 2. Stra. 871. 

(e) Eafter Term, 12. Gee. 1. 2, Ld, 
Ray. 1441. 8. C. 2. Stia. 734. 


(4) Hilary Term, 12. Gee. 1. 
(% Mich. Term, 3. Geo." 2. 1 Br 
K. B. 213. 220. S. C. 2. Sa. 346. 


J Hilary Term, 8, Awe 
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The Seventh of George the Second, 
19 
The Kiug's Bench. 
Philip Lord Hardwicke, Chief Juſtice. 
Sir Francis Page, Kut. 
Sir Edmund Probyn, Kt. Juſticet. 
William Lee, Efq. ; 


John Willes, Eſy. Attorney General. | 
Dudley Ryder, Es. Solicitor General. 


The King againſt Ellams. Caſe 246. 
[J?ON ſnewing cauſe on another rule why this amendment In what caſe an 
ſhould not be made, it appeared, by affidavits on the defendant's — 1 * 
part, that in this mĩſtake there was no affectation of delay but that ended 2 
it was occaſioned merely by inadvertency and the hurry of buſineſs common law. 
whichthe Counſel who peruſed it were then in (a); and to obviate C i Stra. 
n odjection, that the loſs of a trial in this caſe was a reaſon why this 76. 
amendmeat ſtiould not be allowed, it appeared, that an iſſue was S. C. B. R. H. 
taken on one fact charged in the plea, and carried down to trial, and 42. 
the array there quaſhed by the defendant, the vanire being directed SO 38 
to, and the jury returned by, one who was a freeman of Cheſter; 4c. 0 
and that had iſſue been joined on the other fact to which the 
demurcer was, that would have met with the fame fate, as it was 
liable to the ſame objection. . 
Some of the caſes cited againſt the amendment were, Poph. 128. 
144 Syd. 55. E contra, 1. Vent. 221. 2. Saund. 401. Cr 
Gr. 147. 
Loxp HarDwicke, Chief Juſtice. This amendment muſt be 
grounded at common law, no proviſion being made for any ſach 
anendment by ſtatute. The practice of the Court is much altered 
in this teſpect. Antiently no amendment was ſuffered after entry on 
record, The common form of ſaying on ſuch motions, © all is on 
laben is a proof of it; and the caſes of amendments are not 
ucible to the general rules laid down. For, FIRsr, It is faid 
dere muſt be ſomething to amend by; but that rule holds not in 
mendments before judgment, however it may after; and there are 
many caſes to the contrary; which have been cited on this occaſion. 
(a) See the caſe of Rex v. Armſtrong, And. 109. 
Q 2 SECONDLY, 
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SECONDLY, It is ſaid, errors in law are not amendable, but only 
miſpriſions of clerks ; but it is clearly otherwiſe. 2. Saund. got, 
2. Vent. 221. 2. Mad. 167. In Moftyn v. Tatty, 3. Geo. 1. in the 
exchequer, which was an action for anuſance ; to which there wa 
a demurrer to the declaration, and joinder in demurrer 4 leave wa 
given to withdraw the demurrer, and to plead the general iſſue. 


TrrzDLy, Amendments are ſaid to be allowable only where no 
trial has been loſt ; but J know no caſe where that has been lad 
down. A great number of amendments have been made after at- 

on demurrer, where trials muſt generally have been lot. 


Fouxrul x, It is ſaid, that ſome extraordinary amendments have 
been allowed, but that has been where the party would otherwiſe 
be deprived of his action and Joſe his right ; as in the caſe of the 
Ducheſs of Marlborough v. Nidmore on the ſtatute of Limitations, 
and thecaſe cited in 3. Lev. 347.-which was an action on the ſtatut: 
of Hut anp CRY, which muſt be brought within a year after the 
robbery ; but ſurely the loſs of an office is of as great conſequence, 
and deſerves as much favour. 

It is faid, that this is a criminal ſuit ; but I cannot ſay it is ſuch; 
It ſeems indeed to be fo in reſpect of the fine which muſt be ſet on 
the conviction, but then in other reſpects it is — civil; a rea- 
tor is to be appointed by ſtatute ; coſts are to be paid; and a method 
is directed for the trial of a right; and ſeems not to differ from 
treſpaſs, where the defendant is fined, 


But ſuppoſing it to be a criminal ſuit, that would make no differ 
ence in amendments at common law; there is no diſtinction be- 
tween one and the other; that difference is founded merely on the 
ſtatute of Amendments and Jeofails, by the words plaintiff and 
Sefendant, and has therefore been con to Civil ſuits. The 

ion then is reduced to this point, Whethes this caſe is under 
circumſtances as may induce the Court to exerciſe their 
diſcretion in ordering this amendment to be made ? No trial 
appears here to have been loſt, tor the cont;ary appears on athdavits 


- 4 was very doubtfulof granting this amendment unt il ſatis action wat 


given to the Court that no delay was intended in the caſe ; which 
matter is now ſufficiently cleared up. Iſſue in this caſe might have 
been joined on the plea, and if a verdict had been given for the de- 
fendant, advantage might have been had of this miſtake by fit of 
ertor ; tor though in indictments it is neceflary to give the at- 
torney-general tome ſatis faction of a probable error, in order to 
obtain his fiat for the allowance of the writ of error, yet it is noth 
where a right is concerned, as in the preſent caſe. " 
T he other Judges concurred in omnibus. | 


But LIE, 7ufiice, ſaid, he was at firſt a little in doubt on the 
diſtinction taken by HoLT, Chief Fuftics, in Salk. 50. ; but 
that rule will not bold, as appears by ſeveral authorities. T he 
nymous cate in 2. Mad. 167. is expreſsly otherwiſe. 

The rule for the amendment was made abſolute, 
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Colonel Pitt's Caſe. __ Caſe 247. 


N FEafter Term laſt, SexjeaxT DARNELL moved to diſcharge If a member of 
] the defendant out of execution, upon affidavit that he was a mem- Parlament be 
ber of the late parliament, and verified that fact by producing the 47-4 two 
return to parliament, which was diſſolved on the eighteenth of April, * = 
and the defendant taken in execution on the twentieth. It was in- parliament, the 
ſiſted, that his privilege entitled him to a reaſonable time eundo et court of king's 
redeunda, and that two days cannot be looked upon as ſuch ; and bench will dif. 
cited 2. Lev. 72. Upon this a rule was granted to ſhew cauſe, arge _ 
And the ſame Term, upon ſhewing cauſe, the caſe was opened filing common 
thus: b | bail. 

Colonel Pitt being in cuſtody at the ſuit of ſeveral perſons who 5. C. 2. Stra. 
had actions depending again t him ta the common pleas, was 285. 

removed by habeas corpu. into tne king's bench priſon at the ſuit of —vs 

ſeveral perſons in actions brought in the king's bench againſt him, & C. Fort. 15% 
and there charged 1 of his creditors with declarations, who 342. 

now oppoſed his diſcharge. 1 B. R. H. 

Mx. GaePer for one of the plaintiffs, who had delivered a J C l Bann 
declaration to him in cuſtody, inſiſted, that this method of applica- k². B. 422. 433. 
tion for his diſcharge was improper, for he ought to proceed by 445. 
writ of privilege, as in Dyer, 59. b. ; that defendant, by S.C. Cn. Rep. 
removing himſelf by habeas corpus into this court, had thereby : fl 
_ his privilege, if he had any, and might now be charged in 165, 166. 

Y- | 

Mx. Wyxxx for another — The principal caſe in 

2. Lev. 72. rclates only to peers. privilege of members 
during the parliament cannot be denied. All the Books are, 
@ durante parliamentoꝰ or & durante feine (a). In 4. Inft. 46. 
there is an inſtance of wages allowed for no more than twenty-one 
days in the whole, © pro expenſis ſuis veniends ad parliamentum 
« th:dem morando, Oc. exinde ad propria redeunds.” Sir 
Thomas Thorpe (8), though ſpeaker, was taken in execution during 
a wg wn parliament, aud could not obtain his diſcharge 
when Pos mien met again, but the Houſe choſe another 
ſpeaker. 'T he removal of himſelf by habeas corpus is a waiver of 
his privilege (c). But however, if this privilege be allowable, yet 
| is no otherwiſe ſo than by pleading (4). 

Ma. BixxEZVY for another creditor cited Crcmpton (e) and 
Cite (J), to ſhew, that privilege continued no longer than during 
parliament, He inſiſted, that the defendant had particularly 
waved his privilege in this caſe, he having deſired his creditor to 
charge him in cuſtody. with a declaration, and told him it would be 
for the advantage of them both; which was verified by affidavit, - 


(a) Dyer, 60. 4. Inſt. 48. Bro. (4) Dyer, 60. Latch, 48. 


© Abr, « Privilege,” 56. | ) Crompton's. juriſdict. of Courts, 
(5) Hackwell's Modus Tenendi Par, 0 11. 4 
kamentum, 63. 208. (f) 4 iſt. 
e) Dyer, 33. Bro. Abr. „ Privi- 
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Ma. Dzxwisox fer another. Privilege in this caſe ought t, 


irc. haye been pleaded, and a writ of privilege annexed to his plea (a), 


A lord of parliament muſt plead his privilege (6). 


CHAPPLE, Serjeant, on the other fide. Privilege of members of 
parliament is a preſcriptive right (c), and it never was doubted az 
to arreſts on meſre proceſs, whatever it might bein caſe of an execu · 
tion (4). The ſtatute 1. Fac. 1. c. 13. ſuppoſes members liable to 


be diſcharged out of execution in right of their privilege, and ſub. 
jects them to be taken in execution when that ceaſes. In Thorye'; 


Caſe (e), the time of privilege might be out, for anything that 
appears to the contrary. In 1. Brownl. g1. no objection chere 
taken is to the allowance of forty days privilege before and after, 
&c. The ftatute 6. Hen. 8. 16. requires the attendance of mem- 
bers to the end of the parliament, and time therefore ought to be 
allowed after the diſſolution of it for returning to their reſpective 
habitations. The law of parliament is part of the law of the land, 
and muſt be obſerved in all courts (7). This is a proper method 
of application without plcading the privilege, and not unlike the 
diſcharge upon motion of a perſon arreſted upon Sunday; if 
no advantage can be taken but by pleading, the party may be 
deprived, in many inſtances, of that benefit for a long time. 


Mx. STRANGE for the defendant. Some thi be 

out of the caſe ; —— — adviſed J 7 
charge him with a declaration; that being immaterial, it not being 
in the defendant's power to waive his privilege, if be is really 
entitled to it, as every member of the houſe and the public is inte- 
reſted in it. , It is ſaidg he was only charged in cuſtody at the ſuit 
of theſe plaintiffs, and not arreſted originally by them, and therefore 
as to thoſe ſuits his privilege wilt be no protection ; but ſurely if the 
original arreſt was wrong and illegal, whatever is done in conſe- 
ence of that mult fail too. It has not been made out to the Court, 
t the defendant removed himſelf by habeas corpus; it might be at 
the ſuit of ſome of his creditors; and if fo, there is no pretence to lay 
that he has done anything which amounts to a waiver of hisprivilege. 
I be principal points are two: THE FIRST, Whether the defendant 
be entitled to his privilege ? Fmt SE co , Whether this be a proper 
method of claiming it ? It is ſaid, that privilege determines with the 
diſſolution of the parliament; but it is plain privilege has always been; 
and as prorogations are not very antient, it being uſual formerly to 
have frequent new parliaments, ſometimes two or three in a yeat, 
{ich privilege muſt be ſuppoſed to ſubſiſt after the diſſolution of 
them. The words “ ad propria redeunda,” in 4. Inft. 46 are very 
material, as it ſuppoſes them to be in the ſervice of the public 
they are returned home.” So PEERs are empowered by CHARTA 
pe FoRESTA eundo et redeundo to kill two or three deer in the 


( 1. Sid. 42. 1. Keb. 3. 13. (d) Moor, 57. Salk. 150. 
(5) Sid. 29. bes +: Ent. 93 (e) Moor, 340. 
{c) Dyer, 60. 9 of S 50g. 
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nos foreſt. I do not find any authority where it is ſettled that OCot ont 
— is the time allowed * wee but that a reaſonable rr C424 
time is, appears from many books relating to parliament (a). 
A witneſs is privileged redeunde (4) ; the fame reaſon holds in the 
caſe of a member, &c. I know of no precedent of a diſcharge of a 
member on motion; but as the whole fact, as to his being a mem- 
ber, the time of the diſſolution of parliament, and of his being taken, 
is now diſcloſed to the Court, and admitted to be true, there 
can be no occaſion for putting the party to the neceſſity of 
pleading this privilege ; and this method of proceeding is agreeable 
to the practice of the Court in many inſtances. 

Loxd HARDWICKE, Chief Fuftice. There can be no doubt 
but a member may waive his privilege under his hand, or by ſub- 
mitting to any actions 28 therein ; and in ſuch caſes 
THE HOUSE will not ſuffer him to retume his privi unleſs the 
ſervice of THE HOUSE requires his affiſtance. I defire, therefore, 
that jt may be laid before the Court, whether the babeas corpus 
was procured at the defendant's inſtance or at the inſtance of any af 
his creditors. | 
This caſe was adjourned for the purpoſe of aff the Court 
in opportunity of conſulting the reſt of the Judges on the ſubject ; 
it being thought a matter of the firſt moment, not merely to the 
defendant in particular, but to the kingdom in general. 


At another day, Lord HazDwicke, Chief Fuftice, faid, this 
caſe had been argued before ALL THE JUDGES IN ENGLAND, 
except BARON CARTER, at Serjeants Inn, as a matter of conſe- 
quence to the rights and privileges of parliament on the one hand, 
and on the other ta the property vf honeſt creditors. AND WE ARE 
UNANIMOUS IN OPINION, that membetsof parliament are privile 
eunds et redeunds; for what time they are ſo privileged it is not ne- 
ceſſary for us to determine, it appearing that Colonel Pitt was taken 
no more than two days after the parliament was up, which we think 
cannot be a convenient time. THE GREAT QUESTION will 
Whether advantage can be taken of this privilege on motion ? 
or, Whether it is not neceſſary to be on record by writ of 
privilege under the Great Seal? WIE ALL AGREE, that a writ 
of privilege is proper; and whether the other way is not ſa 
too, there 1s ſome difference of opinion amongſt us. There has 
been no authority cited of any ſuch diſcharge on motion (c). 

Le: the rule be enlarged until next Term, with liberty to the 
&fendant to bring his writ of privilege. If he inſiſts on proceeding 
in 3 application, he ſhall have our opinion upon the matter 
next 1 erm. | 


%) Elfing's Antient Method and Power and Privilege of Parliaments. 
Manner of Holding of - Parliaments, In the Preface to that Book, wrote by 
*dpart, 103, Sir Thomas Shirley's Cafe ; Dop»zaper, it appears there is ſuch 
andin the ſame Bcok, 108. Mr. Martin's * N 


privilege. ig 
Caſe. Another Book, called, The (6) Stiles, 395- 2. Vent. 11, 
Vpinions of Sundry Learned Counſel, (e) Ste Cheſter v. Upſdale, 1. Will, 
f0ddzzipgs, &c, concerning the 278. 
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Crionns In the preſent Trinity Term, the defendant having applied t 
Prtr's Gans un of chancery for a writ of privilege, and 12 
there for want of ſufficient notice to his ſeveral creditors at 
whoſe ſuit he was in cuſtody, and THE CHANCELLOR and Tax 
MASTER OF THE RoLLs, who affiſted on that occaſion, not ſeem. 
ing to think very favourably of the application there, he now reſorted 
tq the court of king's bench for their opinion, as the caſe ſtood on 
the former proceedings. 


Lon HARDwiCKE, Chief Fuftice, now delivered the reſolution 
of ALL THE JUDGES OF ENGLAND to the effect following: 
After having ſtated the fact, and repeated the former reſolution, 
ſaid, all the Judges had met again, except DEN Tox, Je who 
was ill, but had certified his opinion by Mz. JusTicz Lee, and 
that ten of them were of opinion that the defendant was entitled to 
his diſcharge on mation; that ReyNoLDs, Chief Baron, doubted; 
and that BA Rom Thoursom was inclined to think he could nat 
be diſcharged on motion, though he did not give any poſitive opi- 
nion. 


. There are two conſiderations in this caſe : FirsT, How the lay 
ſtood as to the matter before the ſtatute of 13. Will. 3, c. ,, 
SECONDLY, Whether that act has made any alteration. | 


As to THE FIRST, all the Judges are of opinion, that hefore that 

act the regular way was to proceed by writ of privilege under 
TRE GREAT SEAL for the difcharge of any member of parliament 
by any of the courts of W2:/tmin/ler- Hall, not entering into any 
enquiry as to the diſcharge of any member by the houſe of commens 
itſelf ering the parſtament. This writ of privilege was 2 
fuperſedeas to the action, and was ſo pleaded, the concluſion ay 
always, fi in plac ito prædicto ulterius procedere vel cognoſcere velit 
aut debeat, as appears by Prynne”'s Regiſter of Parliamentary Ii ritt 
kb. 1. fo. 660. | | 


As to THE SECOND POINT, ten of the Judges are of opinion, 
that two alterations are made by the act: FIRST, That it has 
taken away the old plea of privilege : SECONDLY, That it has 
_— the execution of the proceſs on any member irregular and 

leg : 


As to THE FIRST, The act is entitled, “An act for preventing 
any inconvenience that may happen by privilege of parliament.” 
The firſt clauſe of the act impowers any creditors to bring actions 
againſt any member, &c. inimediately after any prorogation ot 
diſſolution of parliament, or after an adjournment for fourteen days. 
This clauſe is in abridgment of the privilege of parliament as it ſtood 
before this act. Then comes a proviſo only privileging the perſons 
oi members from arreſt during the time of parliament; and then 
follows the enacting clauſe, which gives a remedy of proceeding 
againſt members by ſummons and diftreſs infinite, &c. after proro- 
garion, &c. which concludes wich theſe negative words, * ſhall 5 
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u arreſt or impriſon the body, &c.” The proviſion, therefore, Coton 
made b this a is, that after a prorogation, &c. a member may be FTT Cas. 
proceeded againſt during the time of privilege ; the effect of which 
is, that a member cannot now plead his privilege to the action, 
that being taken away by the act. To what then can he plead it, 
not to the latitat, capias, &c. by which he is taken, in avoidance of 
ſuch proceſs. I know no inſtance where ſuch plea is allowable, 
unleſs it be expreſsly given by act of parliament, as in the caſe ot 
the Inſolvent Debrors Act, and in the caſe of Widdrington v. 
Charlton (a), where in an appeal it was held by LoD PARKER, 
where a man is brought in by erroneous proceſs, or one procek 
miſtaken for another, that matter is not pleadable in avoidance of 
the proceſs. If Mr. Pitt, then, is entitled to his privilege from 
arreſts, and cannot plead as before the act, what other remedy can 
he have than by motion ? and that the more ſtrongly here, becauſe 
the ſtatute of the 13. Mill. 3. c. 3. has made this arreſt of his per- 
ſon irregular. Two things are done by this act: FirsT, It has in- 
ſtituted a new method of proceeding, either by ſummons or diſtreſs 
infinite, or by original bill and ſummons, attachment, and diſtreſs 0 
infinite. SECONDLY, It has provided expreſsly againſt the arreſt 
of his perſon ; ſo that now this privilege from arreſts is become 
part of a public act of parliament, which we are obliged to take 
notice of; and it need not to be certified to us by plea,, as before 
the act, being then of a private nature only; though indeed now 
we cannot take notice of the perſon's being a member of parlia- 
ment but by matter of record, which has in this caſe appeared to 
us by Ar. Pitt's return to parliament, which is the pioper me- 
tod, as appears by Sir Richard Temple's Caſe (9): And this diſ- 
e on motion is no new thing, as y Lady Hunting- 
an' Caſe (c), which was before the and yet privilege of 
peerage as properly pleadable as this privilege, and by Lerd Ban- 
bury's Caſe (d). i have a good manuſcript report of that caſe, 
where it is ſaid, by HoLT, Chief Fuftice, that if it had appeared 
he had been ſummoned to parliament, and there was no diſpute as to 
the identity of the perſon, he ſhould have been for diſcharging him 
upon motion. And Lord Mordington's Caſe (e), in the common pleas, 
when Lox KinG preſided there; where Lord Mordington being 
a Scotch peer, who are all ſince the Union entitled to the privilege 
of Peerage, though not members of the houſe of peers, was diſ- 
charged from an arreſt, and the bailiff compelled to make his ſub- 
miſſion. "This therefore brings it to the common caſe of an arreſt 
of a perſon who ought not to have been arreſted. Perſons arreſted 
on a Sunday, — the 29. Car. 2. are diſcharged on motion. 
The caſe of am ſervants, under 7. Anne, is the ſame. So 
in the caſe of any irregularity in the ſervice of proceſs under the 
ſtatute for 1 frivolous, &c. So that we think this diſ- 
charge of Mr. Pitt proper, by force of thoſe negative words in the 
13. Mill. 3, AND WE HOLD it likewiſe to be a matter of diſ- 
(% Hilary Term, 11. Anne. (e) 1. vent. 
(5) Sid. 42. Ray. 12 — This caſe is (4) Salk. 5 12. 
uo to be found in 2, Keble, 3. 13. 16. (0) Fort. 265, 
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Coroxzx: cretion in the Court, whether they will relieve on motion or pleading 
Pir7's Catz. in cafe of privilege. There are fimilar caſes to the preſent, the 
arreſt of a juror, a witneſs, or a party attending his own ſuit ; for 
that privilege is the privilege of the court on which they atteng, 
Antiently writs of privilege were ſued out, as appears by Rafal, 
tit. Privilege; and though that is a proper me yet the 
conſtant practice now is to diſcharge on motion, and that diſchar 
too as well by the Court out of which the proceſs iſſued as by te 
Court that the juror, &c, was attending ; as was dane in the caſe 
of Hatch v. Bliſſet (a): Mrs. Blifſet the defendant having been ar. 
reſted im her return to Portſmouth from Wincheſter, where the 
had been attending a cauſe ot her own, the court of king's bench, 
out of which the proceſs iſſued, dilcharged her on motion the next 
Term, and judicially took notice of the privilege belonging to the 
court of Nie Prius, N 
The defendant was accordingly diſcharged. 


de) Trinity Term, 13. Arne. Gilbert, 308. / 
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1 Caſe 248. Colmer ogainft Clark. 
A bond reſtrain- RIT or z RO on a judgment in the common pleas for 
ing the obligor plaintiff there, on demurrer to the declaration, which ſet 


from carrying ft, that in conſideration the plaintiff, who was 4 tally-man, 
ads place would take the defendant into his family, and inſtruét him in the 
and for a limited trade, with a proyifion of meat, &c. and an allowance of twenty 
time is g pounds wages a- year, the deſendant promiſed to ferve him for five 
Cro.-Eliz. $72. years, and not to exerciſe the trade himſelf for ſeven years after that 
Show. 2. time within the city and hi of W:ftminfter and bills of mortality, 
Elin. * Debt, which agreement was by articles under hand and ſeal. * The breach 
183. aſſigned was, the exerciſe of the trade within, &c. 
The court of common pleas held the agreement good, and 


able to the rules of law, the reſtraint from the exerciſe of trade 
being confined to a particular diſtrict, and founded on a valuably 
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confideration. ora 
Nobody e tn the king's bench for the plaintiff in error, 
the judgment was affirmed. 


The caſes cited for the defendant in error by Mx. BIcxxEIIL 
were, the caſe of Cheeſeraan v. Nameby (a), about eight years ago, 
where this point was ſolemnly determined in the common pleas, 
which judgment was affirmed on a writ of error in the king's bench, 

Aan afterwards in the houſe of peers; and the caſe of Mitebell v. 
Reynolds, in Lokp PARKER'S time, on tae ſame point (6). | 


—— — 


- 


be) Cher ten v. Bainby, Fort, 37 (i) 20; Med. 27. $5. 130. es. 
S, ©. 2. $u3. 2. 226. 1, Peer. Wan. 184, ; 
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Tryon againſt Carter. Caſe 249 


WIN OF ERROR on a judgment for the plaintiff in the common To debt on 
pleas in debt on a bond. On eyer of the condition it appeared, bond, payable 
that the money was made payable the fifth of December, and payment — December, 
was pleaded on that day. The plaintiff replied, it was not paid on pleaded — 
that day and iſſue was joined thereon, and 5 for the plaintiff, ment on theo 
finding that the defendant did not pay It on the twenty-tifth of 4 ; replication 


December, as is alledged in the replication. a | 2 


Ms. PARK RR, far the plaintiff in error, inſiſted, that this was and the verdict 
ill, the day of payment being made part of the iſſue. This is a oo _—_ 
negative pregnant (@). Pa t before the day could not have 25h az 
been given in evidence on this ſpecial ifſue, though it might on a and @ replcader 
general ſalvit ad diem. Beſides, the verdict finds that he did not awarded. =» 
pay on the twenty-fifth, which is entirely immatertal. | 8. C. a. Stra. 

Ma. STRANGE en the other fide. As to the objection to the YE Cun. 51. 
verdict, that defect is ſupplied by the ſubſequent words. It is 106. N 
found, that he did not pay on the twenty- fifth of December, as is S. C. cited 2. 
aledged in the replication; there is no ſuch allegation before ag Bur. 303. 

t on the twenty-fifth, but on the fifth ; that therefore muſt 
be rejected, and then it will be good. Suppoſing then the ver- 
dict and iſſue conſiſtent, then this is no more than payment at the 
day pleaded, and payment before might as well be given in 
evidence on this iſſue as the other. 1 

Loxp HARDWICKE, : Chief Fuſtice. The objection taken to 
the verdict is properly anſwered, caſes for the plaintiff 
in error are, where the time at which the parties title accrued is re- 
ſtrained to a particular day, and that certainly is ill. But in the cafe 
of a bond conditioned for the payment at a certain day, there can 
properly be no legal performance of the condition but by payment 
at the day. Payment before the day may indeed be given in evi- 
dence on ſolvit ad diem, but that goes upon this — 1 that the 
money is laoked upon as a depoſit in the hands of the obligee until 
the day comes, and then jt is actual payment. Payment before the 
day might well have been given in evidence on this iſſue. 

It was then obſerved by Mx. Par Ke, that the condition is for 
the payment of the money and intereft on or before the fifth of 
December, | 

HarpDwicke, Chief Fuſtice, 2 this would make a 
very material difference, becauſe, in ſuch caſe, there might have 
been a legal performance of the condition, by payment, at any time 
before; and that this would bring it to the caſe where iſſue is taken 
on a plea of payment at à time before that which is limited by the 
condition for payment, which is certainly an immaterial iſſue, if 
ſound againſt the pleader. a 


| (a) Cro. Jas. 202, Yelv, 122, 2. Mod, 183, 184. 
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derer Ia. STrancz. The defendant, by pleading payment & g. 
2 fifth of December, admits no payment was made before ha — 4 


CanTtzs. 
Loa HarDwicke, Chief Fuftice. The plaintiff muft 
out his own caſe, and + van {har of the condition, WO a 
aid of the defendant's plea. f 
Let, Juice, was of opinion, that non - payment before the 
$fth of cembey was agpmitted by the plea, and that is an anſyer 
to the objection. 


Caſe 250. The King againſt Pritchard. 


« juſtices oi our A VERDICT having been abtained againſt the defendant at the 
** county- pala- aſſizes at Lancafter, in an information in the nature of a 

- _ of — warrants to enquire by what right he held the office of bailiff of 
« juſtices at £fverp% amongſt many other exceptians taken in arreſt of judg. 
„Late ment theſe three were much inſiſted on: AI, 


2 the Tur FIRET was, T hat the mittimus is directed © to the juſtices 
Came perſons. © of our county-palatine of Lancaſter,” and in the poftea they are 
$. C. Cua. 77. only named & juſtices at Lancafter ;”* fo that the omiſſion does noe 
appear to be executed by the perſons to wham it was directed; for 

_ © juſtices at Lancaſſer may mean juttices of the peace there. 
THE SECOND was, That one Villiam Hill is returned in the 
panel annexed te the venire and in ſhe habeas corpora be is 


named Hiram Kell. 


Tur THIRD was, That this being a ſpecial jury, their names 
ought to have been inſerted in the of the habeus corpora, and 
not on a panel annexed, according to the late Jury AQ, the caſe of 
ſpecial juries and trials at bar beiug excepted out of that act; and 
therefore the antrent method, of inſerting their names in the has 
beas corpe ra, thould have been obſerved. 

At another day, on ſhewing cauſe, it was inſiſted, 

As to THE FIkK ST OBJECTION, that it is the eſtabliſhed practice 
and uſage of thoſe courts to deſcribe the juſtices in this manner ; 
and many precedents to this purpoſe were laid before the Court, that 
juſtices of peace could not be intended here, the deſcription of their 
commilion being very different. | 

As to THE SECOND OBJECTION, An affidavit was read that 
Hun the panel, Hill was the perſon ſtruck by the Maſter, and his name miſtaken 
2 _ þ the only in the habeas corpora ; that it comes to the common caſe where 
2 * twenty-three jurors only are returned; which is not ſatal, _ 

here, it appearing that he was not one of the perſons who tri 
the information (a). The defect, if any, is aided by the 18. Elz. 
c 13. and the 21. Fac. I. c. 13. as it is made amendable. 


(a) Cro. Eliz. 586. Cro Jac. 6 57. ro Car 223. 5 Rep. 35.45 


4 
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to THE THIRD OBJECTION it is ſaid, that it did not appear In the record of 
as recordbatthere wsa ſpecial jury; for though the title of e n formation 
panel annexed to the habeas corpora is, © the names of the ſpecial A7 
« jurors returned,” yet that by no means implies any ſuch thing, the names of the 
it may be conſtrued only ſuch particular perſons ; and if it be not ſpecial jurors are 
to be taken as a ſpecial jury, then it being only a want of a inſeried in che 
ſufficient number of jurors is within the reſolution of Gardiner s Pr. d an- 


nexed to the 
Caſe, 5. C. | | habeas co yore. 
Loxp HAR We mult preſume «juſtices 
u of our county-palatine of Lancaſter and © juitices at Lancaſter” 


tobe the ſame perſons. Theſe are ſuperior courts, and we take no- 
tice of their ſtile. This isthe ſame as © our juſtices at ¶ ſiminſter. 
But laying that out of the caſe, we are bound by the precedents in 
the Bewdiey Cuſe (a) ; there, though the act required the jury to be 
returned de corpore comitatis, and the practice having been to 
return them de vicineto, the Court would not break into ſuch an 
eſtabliſned rule and uſage, but held it well, in contradiction to the 
at, to avoid the general ill conſequence which would have atʒended 
2 cantrary reſolution. | 

As to THE SECOND OBJECTION, If there is any occaſion 
for an amendment under the ſtatute 2 1. Fac. 1, c. 13. it muſt be 
in the court where the proceſs iſſued, not here ; but this caſe is not 
within that act, the words there being, © the names of the] en 
« who tried the cauſe.” Hill is not one of them here; and this 
ſhews the ſenſe of the Legiſlatute, that there is no occaſion for 
amendment of che names of any jurors who did not try the cauſe. 
This comes clearly within Gardzner”s Caſe. The ſecond objection, 
therefore, is of no weight, becauſe Hill was not one of the jurymen 
who tried the cauſe. 
THz THIRD OBJECTION may be conſidered two ways: 


FresT, Whether this is to be taken to be a ſpecial jury by virtue 
ofthe words «© the names of the ſpecial jurors returned.” Special jury 
before the late ſtature was no legal term ; fince the ſtatute, indeed, it 
= of law; taking it, therefore, to be aſpecial jury, this muſt 
2 habeas corpora at common law, the caſes of ſpecial juries bei 
excepted out of the act. I he queſtion then is, Whether this is g 
after verdict? Original writs are tied up to certain forms in 
the Regifer in judicial writs it is otherwiſe. There is no mate- 
rial difference between inſerting the jurors names in the body of 
the writ, and annexing a panel of their names to the writ. & 
poling it, however, a defect in form, it is aided by the 18. Ez, 
c. 13. the ſtatute 9. Ane, c. 20. extending that act to informa. 
tions of this kind. 15 
SECONDLY, Taking theſe words “ the names of the ſpecial 
4 jurors returned” not to be a ſufficient foundation for us to con- 
ſtrue this a ſpecial jury, then it comes to the caſe of a lefs number 
returned than ought to be; and for anything that appears to the 
contrary, that may be by the direction of the Judge, in purſuance 
of the power given him by the ſtatute. | 
55 (a) f. Peer. Wms. 207. 2. Ld, Raym. 1359. 


Pacs, 


_ 3+ 
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— Pace, Juſtite. The reaſon why the miſtake of a juror's name 


ParTcxar®. 


in a habeas corpora is bad is, becauſe one being ſworn who oug 
not, the trial is by eleven jurors only. And he inclined to 


think, the omiſſion in not inſerting the jurors names in the habeas 


Caſe 251. 


The return to a 
babe! cor tus 


corpera is form only, and aided by the 18. Elix. c. 13. 
ProBvN, Juſtice, The juſtices of counties-palatine are under 
two commiſſions: One u the great ſeal in the trials i 
which are ſent down from the courts of W:/ftminfter- Hall by 
mittimus ; and the other under the ſeal of the d for 
cauſes arifing within the county- palatine, and tried there in bank. 
The deſeription of the juſtices acting in either of thoſe capacities 
is the fame, and there is no rom to preſume there are any other, 


The habeas corpora is the act of the Court; the return of the panel 


the act of the ſheriff. If the panel was annexed at the time of 
ſealing the writ, the panel might be taken as part of the writ, 
which I think cannot be, as the annexing it is the act of the 
ſheriff, | 

Loxd HarDwicke, oy Juſtice. The writ takes notice of, 
and refers to the panel, and ſeems to be part of the writ. 


 PrRoByN, Fuftice. - As this power of the Judge of ordering a 
fewer number of jurors than forty-eight comes in by way of excep- 
tion to the general proviſion of 225 the execution of that powor 
ought to appear on record. | | 


Lee, Fuftice. I doubt whether this third exception is proper 
an motion in arreſt of judgment. It is true, it appears by the record 
that leſs than forty- eight are returned, but that poſſibly was by the 
order of the Judge, and then there is no ground for the objection ; 
this therefore is only proper to be enquired into on a motion for a 
new trial, where the facts will be laid before the Court. The words 
« ſpecial jurors” are no warrant at all for raifing a preſuniption of a 


' ſpecial jury in this caſe. If taken as a ſpecial jury, the annexing the 


of the jurors names to the habeas corpora, inſtead of inſerting 
them in the body of the writ, ſeems to be a detect in form only, 


Loxp Har DWICKE, Chief Fuftice. Tf the words © ſpecial jurors” 
do not amount to a ſpecial jury, then, indeed, the objeQtion. is im- 
proper here ; but it ſhould be 'on. motion for a new trial. The 
order of the Judge, &c. cannot appear on the record ; but it is 
matter of regularity or irregularity only, and to be inquired into that 
way. | 

Adjourned, and on the laſt day of the Term the rule was 
liſcharged. he k 

The King againſt Penelope Smith. 


AN HABEAS CORPUS was iſſued to bring up the body of one 
| Fames Smith, ar infant between thirteen and fourteen 


pled by adds, 0d who was in the cuſtody of his * 


Habe 
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babes was returned, without ſpecifying any reaſon in the return Tua Kine 
for keeping him from his father ; but that was ſupplied by affidavits, 
though of little or no conſequence. | 
HARDWICKE, Chief Fuftice, objected to this practice as irregu- 
lar, in ſupplying, by affidavits, what ought to have appeared on the 
feturn. 
M. B1icKNELL then moved, on the behalf of the father, to have On a habeat cer. 
the child delivered over to him, as the perſon by law intitled to the &«* to free the 
care and cuſtody of him. In the caſe of The King v. Johnſon (a), __ — - 
upon a diſpute between the guardian of an infant of the age of nine cuſtody of his 
years, appointed by the father's will, and a curator appointed by the aunt, the Court 
{piritual court, the child being brought into court on the return to will not deter- 
a habeas ev on the Court took the child out-o* the hands of the wine the right 


curator, delivered him over to the guardian (). — 


On the other ſide was cited Sir Robert Viner's Caſe (c). fet the child at 


- LIberty, 
Lon HARDWICKE, Chief Fuftice. There being no juſtifica- = af W 
tion returned ſor detaining this child, he muſt certainly belek to his 2.” 
liberty as to his continuance with his aunt ; but the queſtion is, 4 C. Cun. 72. 
Whether the Court ought to go farther, and deliver him over to 

his father ? 1 think we cannot. The only intent of a babeas corpus 

is to provide againſt any reſtraint of the party's liberty. In the caſe 

in Viner's Caſe no more was done than to ſet the party at large. So 

in Lady Catherine Auneſley's Caſe, who being brought up by habeas 

corpus, the Court would make no order for delivering her over tothe 

Ducheſs of Buckingham, her mother, though ſhe had the ſame right 

of guardianſhip to the child as here, the father in that caſe being 

dead. The cafe of The King v. Fohnſen is the only caſe I have 

heard of to the contrary ; and I do not ſee how that can be right. 

How can we, on motion, try the right of guardianſhip ? for that 

would be the conſequence, which would diſable the party fromtaking 

the opinion of a ſuperior court by writ of error. I do not know 

but that the father may take the child wherever he finds him ; 

however, he has his remedy againſt any perſon who detains him 

illegally. He may bring his writ of raviſhment of ward. There 

is an action too in which the guardianſhip itſelf is recoverable, the 

writ de ejectione cuſtadi. At this rate we are to do two acts upon 

this habeas corpus, not only to diſcharge him from the cuſtody of the 

firſt perſon, but likewiſe to commit him to the cuſtody of another. 

Where a perſon is removed into this court by habeas corpus, we 

commit him to the cuſtody of THE MARSHAL ; but in caſe of 

removal from one priſon to another, there muſt be one habeas 

corpus ad deliberand. and another ad recipiend. 


The other Judges concurred (d). 


(a) 1. Stra. 579. 8. C 8. Mod. 214. (c) 2. Lev. 128. | 
) See what is ſaid by PUT TON, (d) See Rex v. Mead, 1, Burr. 342. 


Prator 
Sui. 


Chief Fufice, in the cafe of Lady Harriet Rex v. Sir Francis Blake Detaval, 3. Burr. 
Berkeley, 3. Co. 39. 3. State Trials. 1414. 
LEE, 
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Tas Kixs LI, Faftice, ſaid, the caſe of The King v. Fohnſon was ruled as 

2 cited at the Bar; but he ſaid, Lom RavmoxD, who was then 

4 __ one of the Judges, told him, that upon conſideration he thought the 
Court did wrong-in that caſe. + 


| Caſe 252. Ruſſen agaiaſt Coleby. 


Hf 4. covenant ACTION OF COVENANT on articles of agreement, by which 
10 pay feamen the plaintiff, who was maſter of a veſſel, covenanted to make 
their wages year uſe of the fame in the coal-trade for the defendant's ſervice ; and 
[yrs — among other things covenanted, that, during the twelve calendar 
« thereof,” co- Months (the time the veſſel was hired for) he would pay all the 
verant to pay ſeamen their wages yearly ; in conſideration whereof the — 
4 ul every covenanted to pay the plaintiff forty-two pounds every month during 
month, theieare the year: the non-payment of which is the breach aſſigned. To 
this the defendant plcaded, that the plaintiff did not pay the ſeamen 
22 according to his covenant ; and to this plea there was a demurrer 

> tema 295. aud in demurrer. | | 
e 5 Mx. Ronxs0N for the plaintiff inſiſted, that theſe were mutual 
tes cds: covenants ; and that though the words are, & in conſideration 
688. « thereof,” yet in the nature of the thing this could not be a 
4. Term Rep. . condition precedent, for the payment of the ſeamen by the plaintiff 
673 761. is to be yearly ; of the olatuciff by the defendant munthiy; fo that, 
5 A BL Rep. from the manner of the covenants, it is impoſſible the performance 
3 Rep. of the act to be done by the plaintiff ſhould be neceſſary to intitle 
16 f * him to an action againſt the defendant for not doing the act he hal 
covenanted to do; and he cited the caſe of Thorp v. Thorp (a), 
where this diſtinction is taken by HoLT, Chief Fuftice, in the reſo- 

lution of that caſe. 


Mx. AGaR, on the other fide, cited Myvil v. Stapleton (b)? 
where the plaintiff by deed covenanted to transfer to the d 
two hundred pounds South-Sea ſtock ; and the defendant, in conſi- 
deration thereof, covenanted to pay therefor the ſum of thirteen 
hundred and fixty pounds ; the breach alledged was, the non-pay- 
ment of this money; to this a trifling plea ; and demurrer thefeto: 
and the court of common pl-as was of opinion, that the tender of 
this ſtock, by the plaintiff to the defendant was neceſſary to intitle 
him to his action; and for want thereof, judgment was given for 
the defendant : upon a writ of error in the king's bench, that judg- 
ment was reverſed, becauſe that Court was.of opinion, that they 
were mutual covenants, and no tender neceflary ; but the judgment 
in the king's bench was reverſed in the houſe of lords on this point - 


Loxp HarDwicCKe, Chief Fuflice. There can be no condition 
precedent here, for the reaſons given; and the reſolution in Thorp 
v. Thorp is certainly good law; for theſe cafes do not ſo much 
depend on the manner of — the covenants as the nature of 
them. In the cafe of YYyvil v. Stapleton, the reaſon THE HOUSE 


(s) 1. Salk. 171. (5) 1. Stra. 618. 8. Med. 292. 3. Baown's P. C. 29. 
4 | > 
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of 10R DS went upon was, that it would be highly unreaſonable that Rose 
the party ſhould be compelled to pay his money without having the againſt 


ftock, which was the canſideration for paying the money, trans- Col Rar. 
ferred to him, or tendered; and that at leaſt the payment of the 
money, and transfer of the ſtock, ought to be concomitant acts. 

The other Judges concurring, 

Judgment was given for the plaintiff, | 

Robinſon againſt Beilby. Caſe 253. 
W RIT or ErRoR on a judgment in the common pleas in debt Nil deber”* 
cannct be plead- 


on a charter-party, for the penalty therein-mentioned, and I — 
ſeveral breaches aſſigned. To this action nil debet was pleaded ; f de n 
which the common-pleas held an ill plea upon demurrer thereto, charter- party. 
and gave judgment for the plaintiff, 400 


Mx. STRANGE, for the plaintiff in error, inſiſted, that this eee 
action not being grounded merely on the deed, but likewiſe on the 1 . 
breach of covenant, which is matter of fact, this plea Was not im- Co. Lit. 373. 
proper (a). 1. Salk, 284. 


Ma. Dznnisown contra. The caſes cited are, where debt is 
brought on a judgment ſuggeſting a devaſtavit; or in the caſe of 
an eſcape, there the record is matter of inducement only to the 
action, and not the ground of it, as here. This matter was ve 
ſalemnly ſettled in the caſe of M arren v. Conſett (b): A writ oferror 
was brought on a judgment in the common pleas in debt on a con- 
tract under hand and ſeal, whereby the defendant agreed to pay fo 
much on having ſo many ſhares in the elch Copper Company trans- 
ferred to him; and nil debet was pleaded, and held ill upon the above 
cited diſtinction; and he compared it to an action of debt brought 
by the aſſignee on a bail- bond. | 


THE Cour were clearly of that opinion (cy. 


Mr. STRANGE then excepted to the declaration, that one of the 
breaches was not ſufficiently ſet forth. 


THE Cour inclined to be of that opinion. 


Ma. Dexnisox faid, that any one breach well ſet out is ſuf- In debt for 2 
hcient to intitle the plaintiff to an action for the penalty, and the Penalty, one 
aſſignment of the ſeveral breaches is duplicity of pleading only, and reach well A- 
matter of ſorm, of which no advantage can now be takefi, the de- 1 
fendant having pleaded over; but he ought to have demurted. oO” 


Tue CourT was of that opinion. 
The judgment was affirmed. 


() 6. Mod. 127. 1. Saund. 38. (e) See Mills v. Bond, Fort. 363. 
al, Her: 7. c. 14.1. 6. Mayhew v. Mayhew, Fort. 367. Ano- 
(5) Eaſter Term, x. Geo.2. 8. Mod. nymcus, 2. Wi, 10. 
106. 323. 2. Stra. 778. 2. Ld, Ray. 
1503. Prac, Reg. 306. 1. Bar. 25. 


Vol. VII. R Hallet 
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Caſe 254. Hallet againſt Lawton, 


In treſpaſs per HIS was AN ACTION OF TRESPASS for beating the plaintiff'g 
— — F ſervant, per quod ſervitium amiſit. The jury gave a verdict 
ur hall have for the plaintiff, but for leſs than forty ſhillings damages. 


fall ofs, though A motion was made on behalf of the plaintiff that he might 
under forcy fail. have full coſts, notwithſtanding the damages were under forty 
br.. ſhillings. | 
3. Com. Dig. And THE Cour held, that this was not to be conſidered us 
«Coſts {A.3.). an action of aſſault and battery within the ſtatute 22. & 23. Car, 2, 
— c. 9. but was founded on the ſpecial damage the plaintif had re- 
332 #7* ceived from the loſs of ſervice it had occaſioned, and therefore he 
ought to have full coſts; and the Court ſaid, that the caſe of 
Brown v. Gibbons (a) was directly in point with the preſent, 


{«) Ante, 129. 1. Salk. 206. 2. Ld. 371. Anderſon v. Buckton, 1, Stra, 
5 Ray. 837. See alſo Carter v. Fiſh, 192. Batchelor v. Biggs, 2. Black, Reg 
| 1. Stra. 645. Phillips v. Fiſh, 8. Mod. 354. S. C. 3. Will. 319. 
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MICHAELMAS TERM, 


The Eleventh of George the Second, 
ar 


Serjeants Inn Hall. 


BEFORE 


'The Twelve Judges, 


EXCEPT 


Denton, Juſtice. 8 


—— — 


Sir William Aſhburnham aqgainſt George Bradſhaw and Caſe 255 
Others. 


FYOBERT BRADSHAW, clerk, on the twentieth day of A deviſe oflands 
November, in the year 17 34, duly made and executed his do charitatle uſes 
laſt will and teitament ; and by the ſaid will gave and de- _ NG 

viſed divers lands and tenements to truſtees, and their heirs, in truſt —— = — 

for the benefit of certain charitable uſes therein mentioned, and main is good, 


ſeveral other truſts, —— 
The ſtatute of the 9 Gee. 2. c. 36. entitled « An Act to re- — — 

® ſtrain the diſpoſition of lands, whereby the ſame become un- ſtatute com- 

« alienable,” commenced from and after the twenty-fourth of wenced. | 

June 1736. In Fly 1736 the teſtator died, without revoking or S. C. 2. Atk. 36. 


altering his faid will. S. C. Barn. C. 6. 
8. C. cited 3. 


The queſtion was, Whether ſuch giſt or deviſe, ſo far as the Atk. 552. 
fame relates to the charitable uſes aforeſaid, ſhould be good in law, 3- Atk. 551. 


notwithſtanding the ſaid ſtatute, or not ? 3 223. 

This queſtion was referred, by the court of chancery, to the Amb. 451. 550. 
Twelve Judges for their opinion, and it was accordingly argued 2 Bl. Cem. 273. 
defore them at Serjeants Inn Hall. | | 


EyREs, Serjeant, for the heir at law. All wills are in their 
own nature revocable as long as the teſtator is living, and that not 
only by an expreſs —_—— but by an ad which is inconſiſtent 

2 | with 
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Sia WIr tau with it; therefore this act of parliament which has been made 
Anna being contrary to and inconſiſtent with the will, muſt amount to 
Grone A revocation of it; nor is it a new caſe, If a tenant in tail make v 
Bravenaw Will, and then ſuffer a common recovery, though done in order 
ann Ora. to give himſelf a power of diſpoſing, the will is at an end. If one 
make a will and afterward make a feoftment, h it be to 

the uſe of his laſt will, yet it is a revocation of it; and the preſent 

caſe is the ſame, for it being an act of parliament, the teſtator muſt 

be conſidered as a party to it, and it muſt be conſtrued his own 

act, as in 1. Roll. Abr. 616. (X.) pl. 2. If before 29. Hen, g. 
ceſtui que uſe had deviſed the uſe, and the ſtatute had come after 
which transfers the uſe into poſſeſſion, this would have been a re- 
vocation, for thereby the uſe is gone; and every man is party to 

an act of parliament, and of conſequence the deviſor was ſo too. 

As to the particular words of this ſtatute they are, that no 

« manor, lands, tenements, rents, advowſons, or other heredita- 

* ments, co or incorporeal, whatſoever; nor any ſum 

« or ſums of money, &c. ſhall be given, granted, aliened, limited, 

& releaſed, transferred, aſſigned, or appointed, or any ways con- 

c veyed or ſettled to, or upon, any perſon or perſons, bodies po- 

« ſitic or corporate, or otherwiſe, for any eſtate or intereſt what- 

ce ſoever, or any ways charged or incumbered by any perſon or 

« perſons whatſoever, i for the benefit of any charitable 

« uſes whatſoever ; unleſis ſuch gift, &c. Now when is it the 

lands ſhall be faid to be ſettled ond conveyed by will? If at the time 
of the execution of it, then this is a caſe out of the ſtatute; if ot 

until the death of the teſtator, then it is clearly within it. Now that 
2 will operates and takes effect as ſuch at the death of the teſtator, is 
the conſtant doctrine of all the Books, and particularly in the caſe of 
Butler v. Baker (a). And for this reaſon it is that a deviſe by the 
huſband to the wife is good, becauſe it does not take effect until his 
death; therefore there can be no difficulty to ſay when it is that a 
will ſhalt be confidered as a diſpoſition or ſettlement. And as to 

this caſe, had the Legiſlature intended to have excepted it, there 
would have been a clauſe to that purpoſe ; but in fact there was no 
reaſon or occaſion to make ſuch a proviſion, for every perſon in 
nglaxd ought to be apprized of the law, and conform themſelves 

to it, This caſe has been compared to the caſe of Serjeant 
v. Puntis (b), where a will was made before the ſtatute 
29. Car. 2. c. 3. and the teſtator died after, and it was held not to 
be within the ftatute, But that caſe is no way ſimilar to this, for 
it appears by the words of the ſtatute, that the Legiſlature had the 
time of execution ſolely in ag 7 all the g required 
by it relate to that time, viz. the ſigning, ſealing, and witneſſing. 

Bat on the other fide there is a caſe which ſeems to ib pe. 
Buck v. Morgan, 1717: A papiſt ſeiſed in fee, by will deviſed his 
eſtate from his heir at law to papiſts ; afterwards a law paſſed 
which made all conveyances of ſuch perſons, unleſs for valuable 


01 c | ) Prec. in Chan. 7. 
conſideration, 
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ion, void, and after this the teſtator died; the heir at law, Sin WII IIa 


had conformed, brought an ejectment; and the diſpoſition was —_— 
ory void unanimouſly by the court of exchequer in Ireland, and the ND 
i ent affirmed here in parliament. And among the reaſons in BA 
the printed caſe, which appears to be ſigned by Sir R. Powys «xp Oruzzs 
and Sis R. RAYMOND, it is urged, that it could not be faid to be 
a diſpoſition until the teſtator's death; and in that caſe there was 
ſome colour to complain of hardſhip, on account of the conſtruc- 
tion made, that the act related back to the firſt day of the ſeſſions, 
which is not contended for here. It muſt likewiſe be conſidered, 
that the title of this act is to prevent ſuch diſpoſition, and that it 
calls ſuch diſpoſition a miſchief ; and if the Legiſlature call it ſo, 
I muſt do it likewiſe. And if the conſtruction contended for on 
the other fide is to prevail, when is it that this act, made to 
vent a miſchief, is to take place? There may be a thouſand wills 
extant which may have the fame plea as this; beſides, not only all 
wills really executed before the act will come within the ſame rea- 
ſon, but how eaſy will it be to antecate a will made ſince the 
ſtatute. 5 | 


HoLLiNGs. The law is clear that a will is no diſpoſition until 
the teſtator's death ; it is of no force until then (a), ſo that he can 
exerciſe every act after, that he could before the making; it is in 
its own nature ſo. He cannot, by any words whatſoever, bar him- 
ſelf of the power he has of revoking it; it is not a complete diſpo- 
ſition, but only the inception of a diſpoſition (6) ; it cannot > mag 
until his death. It is for this reaſon that, in caſe of perſonal eſtate, 
whatever he has at the time of his death will paſs, though acquired 
after the making of the will ; upon the ſame foundation a deviſe by 
jointenant is void. It is conſidered of fo little account at the time 
of execution, that any alteration in the capacity of the party, be- 
tween that and the time of his death, will deſtroy it; as if he ſel} 
the lands deviſed and die before entry, or if he be convicted of 
felony (c). It differs indeed from the cafe of a non compas, becauſe 
the law conſtrues that to be his will which was fo at the laſt time 
he had the free uſe of it. If a ſeme fole make her will and then 
marry, it is a revocation. The act of parliament takes notice of 
it as a preſent grievance and likely to grow, and it would be ab- 
ſurd to ſuppoſe a Legiſlature would apply a remedy to a preſent 
grievance, which remedy may not take effect until forty years after 
the making. | . 

Fexwick. Nothing can be faid to be a diſpoſition or transfer, 
unleſs ſomething paſs out of one perſon and paſs to another: 
and the act faying © 2 ſhall be good, muſt mean that 
none ſhall take by it ; a5 oy —— ſubſequent to a will 


renders it void, it is a deviſor become inca- 
() Swinkurn, 12. Domad, 41. 284. («) Godolphin, 3 Year Book 


(#) 4 Co. 62. 3. Vern. 39. Hen, 6. pl. 18. 
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Sin Willian i NAW o: 
Tee. 2 his own act, by common law, or by ſtatute, as this 
Son Frovp contra. The queſtion is, Whether the will is an ap- 
qo aha pointment from the making of it, or from the death of the teſtator 
And PTE only? A gift by laſt will differs from all other gifts ; no particular 
form of words is required nor any conſideration ; and is favoured 
much more than any other method of conveyance : now a gift, or 
at leaft an appointment how a thing ſhall go, may be, —_— no 
one takes benefit of it immediately. I he queſtion is not, When 
the deviſee ſhall take ? for the words are not © no one ſhall take,” 
but © no lands ſhall be given,” and „all gifts which ſhall be 
made, &c.“ ſo that a gift, to take effect in futuro, is not out of 
the ſtatute, And though it is urged, that nothing can be ſaid a 
ift but where ſomething paſſes out of one perſon to another, yet 
furcly we may abſtract the time of giving, from the time of taking 
by virtue of that gift, Upon what other foundation does the law 
tpeak of denatio cauſa mortis, which in Chancery Reports, 269. is 
defined to be, where one not having an opportunity to make his 
will, for fear he ſhould die before he has made it, gives away his 
goods with his own hands (a); this, if he die, ſhall operate as a 
legacy, but if he recover, then the property thereof reverts to 
him: now what reverts if nothing palled ? In the ſame Bool, 303. 
a will is put on the fame footing with a danatio cauſa mortis, for 
that both of them are gifts in præſenti, though to take effect in 
ſuturo, though not a preſent ſubſtantial gift, and though revocable 
during the parties life, and differ in nothing from one an- 
other. The words of the ſtatute of Wills, 32. Hex. 8. are, 
„ give, diſpoſe, or deviſe,” and are much the fame as thoſe 
in this ſtatute, And ſurely, when a man has made his will, 
he has done every att that was neceſſary as to him to be done, in 
order to a diſpoſing or appointment : the death of the party is no 
act, it adds nothing tothe diſpoſition itſelf, but only cloſes the period 
of time in which he had a power of altering it. The caſe of 
a real eſtate differs from that of a perfonal, for lands purchaſed 
after the making of the will will not paſs by it, which ſhews that it 
relates to, and operates from the time of the making, and that the 
teſtator's death is not the time to be regarded; for if fo, he had 
thoſe lands then, and conſequently they would paſs. The ſtatute 
of Wills fays, 5+ ſhall continue in force.” What ſhall continue in 
force? That whigh has no force until then. If one under his age of 
twenty-one years deviſe lands, and after come to that age, and 
die without republiſhing his will, it is totally void, becauſe void 
at the time of making, which is the material time to be conſidered. 
Though if one make a will, and afterwzrd make a feoffment to 
the ule of his laſt will, this is a countermand of his will, yet ſuch 
countermanced will is {ufficient to declare the uſes of the feoffs 


(@) 2. Verey, 431. 3. Peer, Wins. 357. 
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ment even in mere legal conveyances, as a bargain and ſale; though $12 WII IIA 
no intereſt paſs until inrolment, yet after inrolment it veſts from Vun 
the date of the deed. 4. Rep. Hind's Caſe. This caſe is likewiſe Grenz 
fimilar to that of dower, where both marriage and death of the Ba ADA. 
huſband are requiſite; and the marriage is but the inception of it, a OTA 
and no abſolute right veſts until the huſband's death ; yet the time of 
the marriage is material: for if one marry a woman of the age of 
feven years only, yet if ſhe be nine years old at his death ſhe ſhall 
be endowed, notwithſtanding any meſne hr ; for though ſhe 
was not actually dowable at the time after et ſhe was 
conditionally ſo. Co. Lit. n 
pilswok rn. It is very clear, that the act was not intended to 
relate to any will precedent to it, for there is an expreſs time men- 
tioned when it ſhall begin to be in force, viz. the twenty-fourth of 
June, which would be _= nugatory to ſay none ſhall give after 
{uch a day, if none could do it before that day; and therefore ſu 
a man had made a will after making the act and before the 
twenty-fourth of June, nay upon the twenty- fourth of June, cer= - 
tainly the act would not reach ſuch a caſe. It differs from the caſe 
cited upon the ſtatute of Uſes, for that act took away the uſe in 
the life of the party, and fo deſtroyed the thing itſelf deviſed, 
Notwithſtanding a will takes no effect until the teſtator's death ; yet 
in common underſtanding, a man may and often does fay, when he 
has made his will, (I have given ſo much to ſuch a perſon, &c.“ 
or I have ſettled my effects. And though a will be but a con- 
ditional gift, that is, though it contain many implied conditions, 
as that a deviſee live to take it, that he be of capacity to take, and 
that the deviſor does not revoke it, yet it is a gift. Was there 
AI neceſſary to be done, that was not done, in order to perfect 
it? Indeed ſome act was neceſſary in order to defeat it, but nothing 
to perfect it. In Dyer, 556. a deviſe was conſidered as an aſſign- 
ment; for though the deviſe take no effect until the party's death, 
when the deviſee is in, he is in by the affignment which the de- 
viſor made in his life-time ; and though it be certain that a gift by 
the huſband to his wife is void, whereas a deviſe to her is good, yet 
the reaſon uſually given, vi. that the deviſe takes no effect until his 
death, is exploded in 2. And. 17. for the wife, after the death of 
the huſband, is in by the huſband, which could not be unleſs 
by ſome act done in his life-time; and a deviſe, when it does take 
ct, takes its force as executed in the life-time of the and 
for that reaſon, even in the caſe of the king, it ſhall take place as 
prior to an eſcheat; or in the caſe of tenant in tail who has diſcon- 
tinued and taken back an eſtate in fee, a deviſe by him ſhall 
prevent a deſcent. Though a will ſpeak not until the death of the 
teſtator, yet the conſtruction of it is to be made as matters ſtood 
at the time of making, 2. Vent. 653.; therefore in the caſe of 
Bunker v. Cook (a it was adjudged, that lands purghaſed after 


() 11. Mod. 106 121, 


R 4 making 
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Vue making the will would not paſs, though the words were, « J 


ASn3VUrENYHAN 
i 
Grosser 
Buannraw 


ASD O7runzs. 


<< all my eſtate which 1 ſhall be poſſeſſed of at my death.” Bus 
the queſtion ſeems to be determined, as near as can be, in 
2. Chan. Rep. 201. Caxvill v. „in a queſtion ariſing 
upon the 29. Car. 2. where the teſtator having made his will in 
1675 before that ſtatute took place, which was the twenty- fourth 
of 1679, the will was held to be a good will upon an iſſue 
directed, deviſavit vel non, though the or died after the act, 
viz. December 1678. And the like point is faid by Loxp Jee- 
FERIES to have been refolved Skrn. 227. ; and of the fame opinion 
was THE MASTER OF THE ROLLS in Chan. Prec. 79. Serjeany 
r 6 2 

CrAx KE. The exiſtence of a will and the operation of it are 


certainly different, and ought not tobe confounded, It is a preſent ſet- 
tlement to take effect in futuro; and the very words of Hol r, Chief 


Juflice, in the caſe of Bunker v. Cooke, in Fitzgibbon, are, that it is a 


will and a diſpoſition at the time of the making, and the death of the 
party relates to that time, as an inrolment does to the time of 
executing a bargain and ſale, otherwiſe a will could never take 
effect; for if no will until the party's death, it could never prevent 
a deſcent, becauſe at that time the title of the heir accrues. There 
may bean immediate lega] conveyance, though the beneficial inte- 
reſt is conditional and executory ; as a contingent remainder is a 
remainder, though contingent z or if a bond be given for a ſum of 
money payable at a future day, it is due immediately, though pay- 
able in ſuturo. As to revocation of wills, acts of the party muſt be 
excepted ; outlawry, marriage, &c. only make the will void im- 
megaately by taking away the ſubject matter and property, or im- 
mediately avoid it. 2. J. 474. 272. We"? 


' Conus, Suppoſe a deed made before the ſtatute of Mill. 3. 
of Stamps, with power of revocation during life, would that be 


void becauſe the party dies after ? If one releaſe by will to an- 
other all his debts; this extends not to debts incurred after maki 


the will: ſo if one deviſe a legacy to a'pariſh where he lives, 
he remove, it ſhall go to the pariſh where he lived when he made 


js will. A letter of attorney, though in its own nature revoca- 
tle, is yet a ſufficient authority for doing any act under it till ro- 
waked.: £ e | 2 
Ten of the Judges, PaxxER, Baron, diflenting, and DawT 
bar are being abſent, certified to the Lord Chancellor as follows: 
« We have heard Counſel on all fides, and are off opinion, that the 
* pitt of a deviſe, fo far as the fame relates to the charitable uſes 
+ aforeſaid; is good in law, notwithſtanding the ſtatute g, Gen. 2, 
. 3% e 0} e e of e e SI © 


MICHAELMAS 


MICHAELMAS TERM, 
The Twelfth of George che Second, 


IN 
The Common Pleas. 


Sir John Willes, Kut. Chief Fuſtice. 

Ci Alexander Denton, Kut. 

Sir John Forteſcue Aland, Nut. . Fuftices. 
Sir William Forteſcue, Kt. 

Dudley Ryder, E,. Attorney General. 

John Strange, E/q. Solicitor General. 


Morſe againf James. eee 256, 
| A2 OF TRESPASS for drivi the plaintifF's cattle The ſtatute 
ad impounding them, &c, The t juſtified by virtue 8. Her. 6. c. 12. 


of an execution from an inferior court of record within the Foreff des not extend 

n of Wilts ; and that bei an officer of that . amen g- 

e is execution to him directed, he levied the nor courty. | 
cattle, &c. to ſatisfy aj ent obtained againſt him in 
By To this plea of juſti ion the plaintiff demurred, 
and the defendant joined in demurrer. 8 | 


The cauſes ſhewn for demurrer were : 


FirsT, That the writ was repugnant, in that the 
iſſued the twenty-fourth, and tefled the — 7-0 to days 
ther ad the quaſtion wan Whether this was amendable ? 


Taz Count held, that the ſtatute 8. Hen. 6. c. 12. & 16. 
upon Which writs are to be amended, does not relate to inferior 
courts 3 and therefore it is a void writ, and not amendable. w_ 


THE SECOND CAUSE ſhewn was, that it does not appear by the A r 
E that the Court had any juriſdiction of the matter, and 3 under 
r juriſdiction ſhould have been more particularly ſet forth; m a0 — 


nts as 


ind as it is reſtrained not only to the perſon bt ro the ſubſtance 2 er 
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Monen of the action, and it being a court of record to try matters relating 
co mines and miners, it ſhould have ſhewn in the plea that the 
cauſe of action upon which this writ iſſued was for ſome matter te- 
lating to mines or miners. | 


Tus Covar held, that it was abſolutely neceſſary to they: 
that the action related to mines or miners, for otherwiſe 
have pleaded a preſcription, and not brought themſelves within 
it. TD 
In what c:ſea Tyg THIRD CAUSE was, that as this writ was retu 
_ _— pleaded as ſuch, it is a record; and being ſo, it ought to 2323 
Low patet, &c, with a prout patet per recordum. 

THe CovRr held, that this alſo was neceſſary; as they have ſet 
out the return, and thereby made it a matter of record, it was in- 
cumbent upon them to verify it with a prout patet per recor. 
dum (a). 


A bad writ ©. Ang LASTEY, Whether under this writ, and thus pleaded, the 


ue reg defendant's juſtification is good ? 


whoexecutesit, . TRE Cour held, that an officer might juſtify under a writ 
e, ae, in matter of form ; but if the writ, be out of the juriſdic- 
2 - tion of the Court, he cannot juſtify under it; as a conſtable 
* may juſtify under a warrant of a juſtice of peace, be it ever 
fo bad, for want of form; but if a juſtice of peace make out a 

warrant for any matter out of his juriſdiction, there the conſtable 

., cannot juſtify, becauſe he was not obliged to obey, and he mult 

take notice of it at his peril. 


For theſe reaſons, judgment was given for the plaintiff (). 


(a) But this is only matter of form, defendant, 1. Vent. 662. 2. Keb. 174. 
Duncombe v. Church, . Salk. 1. Fan- 198. 3. Keb. 213. Cro Jac. 61, 161, 
aw v. Mor ſon, 2. Salk. 520, 521. 561. 1. Levin. 173. Sir T. Janes, 41. 
ce ges cited for the plaintiff, Plowd, 2. Salk. 700. 5. Co. go. 1. Salk. 3. 
497. 1. Salk. 408. 1 Inſt. 303. a. Levin. Entr. 179. 182. 206. Thom 
Blk. 565. 3. Levin. 29. l. Levin. al. Eptz, 333. pl. 56. 331. 312, 313. pl. 52, 


1. Lutw. 26. 2. Lutw. 915. For the 


Caſe 257. Shipman againſt Thomſon. | 


An exccutor ASSUMPSIT for money had and received to the plaintiff's uſe. 
may ſue in his The defendant pleaded non aſſumpſit, and ſet off againſt the 
. RaIntifP's debt. 


ne in A CASE was made at the aſſines for the opinion of the Court: 
death, 57 "he The plaintiffs huſband made her executtix; the defendant, after 
defendant can, the teſtator's death, received ſeveral ſums of money for rent due to 
rot ſet o a debt the teſtator in his life-time, for which this action was brought; 
due to him from and the defendant would have ſet off ſeveral ſums of money due 


e, from the teſtator to the defendant againſt the plaintif®s debt. 
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Thequeſtions made upon this caſe were, Whether the plaintiff Summen 
ſho:11d not have ſued as executrix to her huſband ? and then, if ſhe ,_ << 
had ſued as executrix, Whether the defendant could not have ſet Le mn 
off his debt againſt the debt owing him by the teſtator in his liſe- 
time ? | 
Tut Couxr. This debt, when recovered, will be aſſets lia- 
ble to the teſtater's debts; and if the defendant could be allowed 
to ſet off his debt, he may pay himſelf before the bond-creditors 
are paid, and by that means ſimple contracts would be paid before 
debts of a ſuperior nature. We think the action is very properly 
brought; for when money is due to the teſtator himſelf, but 
received after his death, the. executor may ſue in his own right ; 
but if the cauſe of action aroſe in the life-time of the teſtator, there 
he muſt ſug as executor. Therefore we are of opinion, that the 
pollea mult be delivered to the plaintiff, | 


Cockerill againf Armitrong, Caſe 258. 


RESPASS for taking away and impounding the plaintiffs In treſpaſs, if 
EL horſe. The — Fuſtfied as . to the bali and toe deſendant 
burgeſſes of Scarborough, who were ſeiſed in fee of a certain com- Juſtify as ſervane 
mon, and that he took this horſe damage feaſant upon the common dug. jen 
as their ſervant, &c. Lo this plea the plaintiff replied generally, on the common, 
de injurid ſud proprid abſque tali cauſa. s a replication of 

The defendant demurred ſpecially, becauſe the plaintiff, by his — 2 
replication, has traverſed ſeveral matters; and that no iſſue could not good. 
he taken thereupon, 7 LC 

Axp To THIS the caſes cited were, 8. Rep. 66. Thom. Fntr. Rep. 582. 
296. 307. 361. 364. Yelv. 153. Brownl. 215. that where no ©* iz. 359. 
title can come in queſtion, and it is only matter of excuſe, there — L 
de injurid ſud propria, &c. may be k . Rep Com. 

ON THE OTHER SIDE, for the plaintiff, the caſes cited were, CW. I Ray. 
Car. 138. 3. Mod. 137. 1. oll. Rep. 333. Cre. Fac. 224. 1483, 
Salk, 643. 2+ Saund. 295. Salk. 107. where poſſeſſion is ſuſfſi- 
- cient in tranſitory actions. Salk. 628. Yelv. 75. Aor, 146. 

2. Mod. 70. Lutw. 1492. Salk. 643. 

Tax CouxT, The queſtion is, Whether that plea has not 
more than mere matter of inducement neceſſary for the plaintiff to 
anſwer in his replication ? As the defendant has thought fit to lay 
a ſeiſin, it was neceſſary for him to prove it, and therefore he ought 
to have had an anſwer. frot̃i the plaintiff, We think, that de inju- 
rid ſud proprid generally is not a good replication ; for here are 
ſeveral things put in iſfue, whereas all iſſues ought to be ſingle. 
It was not neceſſary to ſet out the ſeiſin in fee, poſſeſſion would be 
ſufficient ; but as they have done it, it will de incumbent on them 
to prove it, 

Judgment was given for the defendant (a). 


(% See Crogate's Caſe, 8. Co. 67. 


Prinkwater 
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Caſe 259 Drinkwater again Qgenell. 


if 4. incloſe & CTION agaiaſt the defendant, as a common carrier, for 
. loſing a parcel of goods, in which two hundred pounds were 
nn 8. incloſed which belonged to the plaintiff, but the goods to one 
and B. ſend the Gears. | : 
parcel to a . . 
commoncarrier, THE JURY find, that the carrier, when he carried money for 
and the parcel is one, Charged five ſhillings for every hundred pounds; and if 4 
loit, 4 may was lefs, two-pence in the pound; that upon a converſation fome 
da ang © time before the action was brought between the defendant and 
— Gears, the defendant told Gears he never would carry any more 
although he did money for him unleſs he gave him notice of it ; upon which Geary 
not tell the car- ſaĩd, if he did nat like it he ſhould ſend it back again: that it was 
tier that money ſent to the carrier by a ſervant of Gears's, who, when he delivered 
CD ns bid the carrier take care of it, for it was a parcel of filk: 
received the rate one ſhilling and threepence. 
= 1 n Upon this caſe two queſtions aroſe : 
c. Bal. N.P. Fipgr, Whether an implied afſump/it aroſe to the plaintiff, 
7% there being no agreement between the plaintiff and defendant, 
only as it was his money ſent by Gears among his goods, in whoſe 
name the defendant infiited the action ought to be brought? 


; " $8conDLY, Whether the carrier, under the cireumſtances of 
this cafe, ſhall make good the loſs of this money to the plaintiff 


Fox THE DEFENDANT # was ſaid, that he had received no reward 
for carrying the money, and that the phintif had uſed this fraud in 
order to deprive him of his juſt demand for it : that the defendant 
was obliged to carry it, otherwife he would have been liable to an 
action at the ſuit ot Gears, for kis refuſal fa to do (a); that the 
defendant upon that converſation had cautioned Gears from ſend- 

ing money without notice, and therefore had nooccafion. to repeat 
it again ; that though the ſervant was guilty of the fraud, yet his 
maſter is anſwerable for it in this caſe; and that the carrier had 
one ſhilling and threepence, whereas he ought to have had eleven 
ſhillings and threepence. | | 
The caſes cited were, Cr. Fac. 331. 356. 1. Sid. 36. Carth. 
331. | Hawk. P. C go. 3. Lev. 37. Alen, 29. 1 Rell. Ahr. 3a. 


O TUE OTHER SIDE if was ſaid, that the carrier was liable, 
unleſs he made a ſpecial acceptance; and that one is not obliged ta 
tell a carrier what is contained in parcel. e 


The caſes cited were, Salk. 147. Hab. 17. 2. Saund. 379 
Kelgng. 39. -t Dan. Abr. vs. Aer, 462.- . Vent. 190. or 
, Mcor, 374. Skin. 238. 2 hem. (Inde, Jac. 47%. Sl 445. _ 

127. 
5 * {>} 208, 
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208. Salk. 388. Allen, 93 Moor, I 58, Dyer, 266. Cro. = 
Jac. 371» Quanzugt 
After a conſultation with the Judges, W1LLEs, Chi ice, | 
the judgment of The CourT. A carrier ere 40 25 
thing he takes, unleſs he accepts it ſpecially. The cafe in Allen, 

is in point, and ſo is that 1. Vent. 190. 238. Morſe v. : 
Me defendant would have this to be a very great ſhip 
him; but I think it none, becauſe it is in his own power to fave 
himſelf by a ſpecial acceptance. And as to the fraud in this caſe, 
WE ARE ALL OF OPLN10N, that a man is not obliged to let a carrier 
know what is in a parcel, and therefore he may diſguiſe it ; for 
he may accept it ſpecially ; and that might be an encouragement 
for ies rather than an hindrance. . | 


We LIXEWISE THINK the action is properly brought; for 
though there was no contract proved between the plaintiff and de- 
fendant, yet there is an implied one, which, with the plaintiff's 
having a property in his money, has entitled him to his action; for 
5s the carrier might have detained the goods until the carriage was 
paid for, ſo muſt he ſtand to the loſs of them if they meet with any 
accident. 


It iSalſo found, that upon the converſation between the defendant 
and Gears, Gears (aid, if he did not like them he might ſend them 
back again; ſo that by the defendant's accepting them, if any 
advantage might otherwiſe have been taken (but we think there 
could be none), by that acceptance he has waived it. 


For theſe reaſons we are of opinion, that the poſlea muſt be deli- 
yered to the plaintiff (c). 


(=) But fee Titchburne . White, 485. Gibbon v. Paynton, 4. Burr. 2298. 
1 Stra. 145. Tyler v, Morris, Carth. Clay v. Wilſon, 1. H. Bl. Rep. 298. 


Davis againſt Powell. Caſe 260. 


PASS for diſtraining the plaintiff's deer. The defendant peer may be 
=» juſtified as ſervant to Lord Cadogan, who had leaſed to the diſtramed fer 
plaintiff thirty acres of land, upon which he (the plaiatiff) was to rent. 
keep one hundred deer, and to have liberty to ſell them at the ex- 
piration of the term ; but the plaintiff being in arrear to my Lord 
for rent, the defendant diſtrained the deer. 


The queſtion was, Whether deer are diftrainable or not ? 


It was faid by the plaintiff's Counſel, that deer being feræ nature 
are not diſtrainable (a). _ N F 


(e) Finch, 136. Co. Lit. 47. 1. Roll. Abr. 666 5; Lev. 227. 7. Co. ry. 
3- loſt, 109. Hawk. P. C. 124 \ 4 It 
ts "35 7% . For 


\ 


8 
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Darit IT was ALLEDGED for the defendant, that the nature of things 
6 changes, and with them the reaſon of the law; and though formerly 
owett. deet being conſidered feræ ndture could not be diftrained, being 
then kept for pleaſure, yet they are now chiefly kept for profit; 
and therefore that teaſon fails now. Reſts 


And judgment was given for the defendant. 


Caſe 201. Hayley and Others againff Lloyd and Others, 


A releaſe from TYEBT ox gon by the plaintiffs, as truſtees, &c. to which 
ene truſtce after A the defendants pleaded @ releaſe from one of the truſtees after 
oz n d the action brought. To this there was a demurrer and joinder. 
in har. And the queſtion was, As this was not in the plaintiffs own 
right, but as it was in the right of a company, and it being a com- 
mon releaſe, whether it could bind the other plaintiffs, parties (a)! 


Taz CourT. The obligees have the only legal intereft in them; 
and conſequently the only right to releaſe ; and a releaſe from the 
one being a releaſe from the other, it is certainly well pleaded, 
The caſe of the Counteſs Kent was cited. | 


Judgment far the defendants, | . 


(=) 1, Lev. 272. Cro. Elz. 6. 2. Roll Abr. 409. 2. Lev. $14 3: Lev. 294, 
Moor, $32. 1. Leon. 263. | i 


Caſe 262. King agaiaſt King. 


Original writ MOTION to amend an original and declaration. The action 
„ as brought by the plaintiff as adminiſtrator, whereas he and 


8. Co. 1 8 And the queſtion was, Whether this could be amended ? 


Fox THE AMENDMENT the caſes cited were, Cre. Car. A. 
1. Lex. . 3 Lev. 147. 2. Vent. 173. Co. Reports, Biackmore's Caſe. 

8 ON THE OTHER SIDE it was inſiſted, here was nothing toamend by. 

WiLLEs, Chief oof. The motion is to amend the declara- 

tion and original; but in fact it is but one amendment; for if we 

grant the amendment in the original, the declaration may be 

amended of courſe ; ſo that the queſtion will be, Whether we can 

amend the original ? And as to that there are two rules by which 

we are to be governed: the one is, that no amendments in original 

writs can be made, unleſs it be the miſpriſion of the clerk ; the 

other, that nothing can be amended unleſs there is fomething todo 

it by. In the preſent caſe it is not ſo much as pretended that there 

is any miſpriſion in the clerk or officer, nor is there any proceeding 

in the court to amend by. The adminiſtration is the act of ano- 

ther court, in which we have nothing to do, Since the _ 
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has laid down theſe rules, whereby we are to be led, the preſent Kun 
caſenot coming within either of them, I think we cannot amend it, 0 

DENTON, Fuſtice. The amendment now deſired is, to ſet forth 
2 new title, which I think is ſo far from being the meaning of the 
ſtatute, that it is quite the contrary. If the plaintiff has miſtaken 
the title, we cannot help that, An original writ has often been 
determined not to be amendable, I think we have no power to 
grant the amendment. 

FokTESCUE ALAND, Fuftice, I do not know how we can 
amend an original. Gage's Caſe is miſreported (a), for the Court 
there. held, that it could not be done. A bill in the king's bench 
is in nature of an criginal, and an amendment in the date of it (5 
has been refuſed. A writ of error is an original, and was refuf 
to be amended till allowed by act of parliament (c). I think it 
cannot de amended. | 

WIIIIAu FoRTESCUE, Faftice, It is undoubtedly true, that 
original writs are not amendable by common law, becauſe they iſſue 
out of another court over which we have nojuriſdiftion, and therefore 
have no authority over their proceedings; and all the power we 
have to amend is un us by the ſtatute. I think, we ought to 
carry the intent of an act of parliament as far as it is in our power; 
but ſurely we cannot carry the meaning of this act (which onl 
helps the miſtake of a cl ) ſo far as the amendment now . 
becauſe that is matter of ſubſtance ; nor is here anything upon 
record in our Court to amend it by: Therefore I am againſt the 


amendment. 
(s) 5. Co. 45. (5) 3. Cro. 486. 4%.  {c) 1. Salk. 58. 


Eaton againſt Southby. Caſe 263. 
REPLEV IN for taking and retaining ſeventy ſhocks of wheat. A diſtreſs can- 
The defendant avows the taking, for that he was ſeiſed in fee dot de made up. 
of a meſſuage and one hundred acres of land, and demiſed to one u after c fe 
Dunſby, his executors, adminiſtrators, and aſſigns, to hold for one nancy is deter- 
year, rendering rent, to be paid quarterly, by virue whereof he en- mined ; ncr can 
tered and was poſſeſſed ; and becauſe at the time when, &c. thirty- a diſtreſ be 


one pounds five ſhillings for one quarter's rent were in arrear, he —. * co, 


diſtrained the wheat, being upon the ground there. tion (a). 

The plaintiff, in bar to theavowry, PROTESTING againſt the eſtate 3 C , panes 
and demiſe, pleaded, that one Mats Laſber — a judgment 166 8 | 
againſt one George Saunders, and took out execution upon it; after 
which Saunders died; and that there having been feven acres ſown 
with wheat by the ſaid Saunders in his life-time, who, at the ſaid 
time of ſowing, having been poſſeſſed thereof as tenant at will to the 
defendant, the ſheriff took in execution, by virtue of the ſaid writ of 
Feri facias, the ſaid wheat, and afterwards, and before the taking, 
fold it to the plaintiff ; and that the plaintiff, being fo poſſeſſed of 
the ſaid wheat, permitted it ro grow till, in a courſe of huſbandry, 


(e) See 8. Ann. c. 14. . 6. and 11. Gee. 2. c. 19. . 14. 
it 


= 
j 


* 
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it was ſit to be cut, and afterwards cut it, and made it into ſhocks, 
and let it lie until, in a courſe of huſbandry, it was fit to be carried 
away z and the ſaid defendant of his own wrong, after this, and 
ator hoe to be carried away, wok wid Ipkibas, we 
a pretence of a diſtreſs, the ſaid ſhocks of wheat (a); and that at 
the time of the diſtreſs there were other and chattels on the 
premiſes ſufficient to anſwer the value of the faid-rent ; and then 
avers, that the ſhocks ſo ſold to and cut by him are the fame as men- 
tioned in the declaration and LI therefore prays judg. 
ment and his damages. To this was a general demurrer 
and joinder, &c. 


THE QUESTICN in this caſe was, Whether the plea in bar be 


good or not ? 


IT was OBJECTED by the defendants — that ĩt is not ſuffici- 
ently averred that Saunders was tenant at will to the defendant, It 
ſays, & that he at the time of ſowing the corn having been poſſeſ. 


E ſed as tenant at will, &c.” which relates to a time paſt, and is nat 


an averment that he was ſo at the time of the ſowing ; and the 
plaintiff ought to ſhew a lawful poſſeſſion in Saunders, in order to 
entitle himſelf to the corn, for replevin is a real action (5): and 5 
this is matter ſubſlance, it is not neceſſary to be ſhewn for cauſe 
of demurrer. The commencement of the eſtate at will ought to 


have been particularly ſhewn (c). The execution was 16d the 


laſt return of Hilary Term, and on the twenty-ſecond of March 
delivered to the ſheriff ; after which, and before the ſheriff ſeized, 
Saunders died; and that upon his death the ſheriff's power was 
determined. Where the ſheriff makes a ſeizure before the death 
of the defendant, he may fell it afterwards ; but whether he can 


. ſeize after the death of the defendant, though the execution was 


delivered to him before, muſt be ſubmitted : and if the ſheriff could 
not ſeize the corn, they muſt fail in the juſtification. But ſuppoſi 
it be otherwiſe, the landlord's rent muſt iffue out of the land, —— 
the profits of it are the ſecurity for the landlord; and they are in 
the cuſtody of the law no longer than they are in the ſheriff's poſ- 
ſeſñon; and when the ſheriff makes his bill of ſale, the bargainee 
muſt take care of them at his peril d). I am aware of its being 
objected, that this was not the ſhock of the tenant from whom the 
rent was due, for that, it ſeems, was due from another tenant ſinco 
his death. The land is the landlord's debtor; if fo, he is not to 
enquire towhom the corn belongs. When a landlord ſeizes cattle 
levant et couchant, it may be ſaid that theſe are not the cattle of the 
tenant. What if they are not? There he finds them eating the 
is noting 


profits of his land which is charged with the rent; it 


(a] But ſee the ſtatutes a. Will, 3. c. 5. (e] 2. Lutw. 1413. 3. Lev. 220 
and 11. Geo. 2. c. 19. f. 3. Yelv. 147. 

(6) Finch, 316. Booth on Real Ac- (4) 3. Lev. 260, 2. Vent. 5. 
tions, 2. F. N. B. 2ot. Carth, 9. 2. Saund. 289. ; 


to 
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to him whoſe they are; and here is corn found upon dur ground; 
it is nothing do us Hoe it is Ca). 3 
Ir was SAID for the plainti chat they were not making out a 
title 3 that . . defendant; for it is ſaid, 
that he was poſſeſſed as tenant at will to the defendant; but no 
diſtreſs can be taken of tenant at will aftet the determination of the 
will; for by the ſtatute of the 8. Anne it is required, that the poi- 
{c{fion of the tenant does continue; and here the will is determined 
by the act of God ; and this diſtreſs is not for the rent of the tenant 
at will, but of another tenant ; and it is averred in the plea in bar, 
that there were other goods and chattels on the premiſes. out of 
which he might have had full ſatisfaction for the rent ; and if the 


landlord cetermine the will, if his corn be ſown, be or his repte- 


ſentatives ſhall have free ingreſs, egreſs, and regreſs, to enter into 
the premiſes, and take and carty away the corn (65) : that he had a 
right to keep the corn there, for being diſtrainable it was in cu/to- 
did legis, until it was fit to be carried away; and nothing is diſtrain- 
able in a place where the owner has a right to put it (c.. 


After ſeveral arguments, | 


WiLLEs, Chief Juſtice, iadement. The queſtion in this 
caſe is, WIe e plea S bar * + ae? Nog as to the 
objections taken to the form of it, that it is not ſufficiently averred 
that Saunders was tenant at will at the time of ſowing the corn, 
and that the particular commencement of the eſtate ought to have 
deen ſhewn, WX THIXK there is no weight in them; for it is a 
rule, that pleas ſhall be conftrued according to a comme intent. 
There was a diſtinction taken, that replevins might eithet be real 
orperſonal actions, according to n them. When 
the title of the land was brought in queſtion upon the pleadings, 
then it was a real action; but when not, then a perſonal one; 
and to watrant it cites Finch's Law, 316. where it is laid down fo : 
but we think it is a diſtinction without any manner of foundation, 
for an action is. not or perſonal according to the manner of 
pleading it, but for that which ig recoverable 15 and in replevin 
a man cannot recover anything that is real, as that diſtinction 
to hold, actions of trelvats, nay even actions of debt, may become 
real actions. But I think a reþlevin cannot be a real action in any 
As to the objeRtion of the ſherifPs having no power to ſeize the 
corn, becauſe Saunders the tenant at will died before it was levied, 
WE THINK there is nothing in that neither, for the goods are bound 
from the time of the delivery of the writ to the ſheriff. 


{#) 1. Salk. 368. Latch, 8. (c) 2. Vern. 129. Cro. Eliz. 549. 
(5) Co. Lit. 47. 56. Dalt. Sheriff, 396. and Read v. Barnes, Cro. Eliz. 


- 2. Vent. Abr. 
Fe = 74- Oo. c 38. 2. Mod 
3. Med. 132. Salk, 460. WET 
You. VII. 8 | But 
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„ns the laſt, and that was this, Whether the goods once taken jy 
N execution — be diſtrained or not ?—AND WE ARE ALL or 
'”" OPINION, cannot, becauſe were in the cuſtody of 
r gp the law. Go. Lit. a. And we hint that had there wr fr 
Dovg). 411. execution at all in this caſe, that the corn could not be diſtrained, 
Gilb. Diſt. 57. for this is a diſtreſs upon a tenant at will, or his repreſentatives, 
which is the ſame thing, after the will is determined, not by himſelf, 
but by the act of God. And if we ſhould think this diſtreſs la 
. we ſhould overturn all that known and undoubted law laid down 
in Lit. ſef?. 68. that the man that ſows ſhall reap. It was rightly 
faid upon the argument, that the landlord could not let the laid in 
any other condition than he had it, which was ſubject to the priyi 
of the tenant's having free ingreſs, egreſs, and regrefs, to 
away the corn as ſown. | 


We are, therefore, clearly of opinion, that judgment muſt be 
given for the plaintiff. 4 ö 


* on - 3 s 
Cafe 264. Pitts againſt Evans. 
A tlerk of a pa- MOTION to ſhew cauls gy a prohibition ſhould not gv to 
riſh is tempo. Uthe confiftory-court of*the Biſhop of London to ſtay the pro. 
e 3 Cceedinps in a ſuit commenced there by a pariſh-clerk for his dues, 
dues in the tem- according to a rate agreed to by the pariſh ; | 
= — Ir was ARGUED BY THE COUNSEL againſt the probibition, that 
ritual. the office of a clerk was a ſpiritual office, and that his ſalary for ſerv- 
8 ing that office muſt neceſſarily be of eccleſiaſtical cognizance; 
reg en that he is to be choſen by the parſon ; and that in ſome. churches 
S.C. Pract. Reg. they read the firſt leſſun. 2. Roll. Ar. 300. 307. | Salk. 332. 


356. re Keyl. 100. Fitzg. 189. : 

ra og On THE OTHER $1DE it was ſaid, that the office of a clerk was 
2. Roll. Abr. merely temporal (a), and that all he had to do was, to wait upon 
234- the parſon, put on his ſurplice, ſay © amen” when he was out of 


en, Car. 539- breath, and perhaps ſet a pſalm when the parſon cannot ſing ; that 
OY a curate ende fue in — court for his penſion; and 
that an aſſumpſit will lie for it is exprefsly laid down in the caſe of 
- Burth v. Ward, Salk. 506. It is no matter by whom he is to be 
choſen, for that cannot make the gffice the more fpititual or tem- 
poral. 2. Roll. Ar. 234. 283. 286. a. Cre. 670. 13. G. 70. 
is Keb. 286. Merch, 101. 6. Aad. 252. Parker v. Clark, 
2. Salk. 556.— This fee is due, they. lay, by cuſtom ; if fo, an 
indebitatus will lie for it, for all cuſtoms imply a promiſe to x7 
form it. Proctors fees are to be ſued for at common law. 
333- Jefford's Gaſes | 


te) Peake v. Pourne, 2. Stra. 94% Tarrant ©. Heyly, 1. Burr. 367. Rex o. 
Wain, Cowp. 370. 2 | 
W1LLE, 
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WiLLEs, Chief 22 The power of granting prohibitions Pins 
is not, as has been 2 Wer — Can 2 
we in one caſe grant a prohibition, and in another (though attended | 
with the ſame circumſtances) deny it? No; we are ex debito 

jaftitie bound to do it. If a ſuit be brought for the ſame matter 

into two courts where there is a concurring power, the Court in 
which it was firſt commenced has the cognizance of it. Hab. 66. 

1. Salk. 63. What eſtate the clerk has is out of the queſtion; 

and ſo is the Ti 1 him. There are two points to be 
conſidered: Whether the of a clerk be ſpiritual or temporal ? 

and ſuppoſing it to be ſpiritual, Whether he can ſue for his fees 

in the eccleſiaſtical court? And for my part, I do not look upon 

the pariſh-clerk to be any order at all ; I know of none but biſhops, 

clerks, and deacons 3; but I do not confider him as an affiftant to 

the parſon, nor look upon him as the parſon's footman, as was ſaid, 

but I take him to be an affiſtant do the pariſh : and I do not doubt 

but thoſe books which ſay he is a temporal officer are good law ; 

and being a temporal officer, the ſalary, or whatever is to be given 

for the ſervice of the office, maſt of uence be of temporal 
cognizance : that being ſo, I think the eccleſiaſtical court has no 
juriſdiction 3 and a prohibition ought to go. 

DenToON, Juſtice, was of the fame opinion. 


FoxTEscVE ALAND, Fuftice, If we think the eccleſiaſtical The ce 
court has no cognizance, we are ex debito juſtitiæ bound to grant a pariſh-clerk i 
prohibition. 2. Vent. 34. Thata pariſh-clerk is a temporal offi. n office for 
cer has often been determined. 2. Brownl. 38. I think the life, and he 
clerk has an eftate for life ; though in the caſe 2. Cre. 670. two mo u ve 
Judges were of opinion, that he had a freehold eſtate, and not an pleaſure of the 
eſtate at will, for that the parſon cannot turn him out. But whe- parſer. 
ther he isa ſpiritual or temporal officer, he cannot ſue in the eccle- 1. Black. Com, 
ſaſtical court for his fees; for, How are they due? Why, by a 395- 
rate agreed to by the pariſh; and ſurely he may bring his action upon 
the agreement: and as for proctors it is moſt certain they 
cannot be recovered in the ſpiritual court, becauſe it is in itſelf a 
temporary fee, and not ſettled by any canon. 1. Salk. 330. And 
in the more ready to grant a prohibition, becauſe no writ of error 


Wirt ForTESCUE, Juffice, The only queſtion, I take it, 

is, Whether the matter ſued for be of eccleſiaſtical cognizance or 

not? For if it be an ecclefiaſtical matter, it does not avail what 

the perſon is, and he may fue for it in that court; and ſo 2 contra. 

If the perſon ſuing be an eceleſiaſtical man, and the matter tei 

ral, I think a prohibition ought to go. . | 
And it was accordingly granted. ns 


$2 N The 
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Caſe265, The Univerfity of Cambridge agaiaſt Lamband Gibſon. 
If a ger impe- HE UnivensiTy claimed the preſentation to the church 
1 E. in the dioceſe of Carlifle, in the provinceof York. A quers 

| « inpedie was brought by one King, as executor of Jahn King 
not ſo, the Court and afterwards finding that he was not executor, he took out a 
will not, on his joint adminiſtration with his fiſter under the archbiſhop of Canter- 
taking out ad- byry.; and then moved to have the record amended, fax months be 
amended after - 9 1 1 1 for _ amendment, 2 3. Cro. 119. 

My 1. Cro. 74 3. Lev. 347. Fitzgib. 193. 4. Lev. 12. and t 
expire from. f. Others on both fides. 1. Danv. 346. Sid. 412. 2. Fett. 6s 
lued, Hab. 118. N, 64. 2. Cre. 587. 8. C. 159. & 16% 5. Ce. 
357 Styles, 115. Litt. Rep. 50. Hob. 29. 1. Vent. 154. 

alk. 301. ' KEY | 


Ax OBJECTION too was made, that adminiſtration was taken 
under the archbiſhop of Canterbury, whereas the church lay in the 
province of York ; and as ſeveral adminiſtrations muſt be taken 
out where goods lie in ſeveral provinces, as 2. Leu. 86. Hard. 
216. ſo muſt it be in the caſe of an advowſon. This point was 
But to the amendment, W1LLEs, Chief Fuftice, faid, that at 

common law no original was amendable in caſe of a common per- 
ſon ; that the ſtatute of 14. Edw. 3. c. 6. extended only to judicial 
writs, © proceſs” being the word uſed in the ſtatute, which does 
not comprehend original writs ; that the firſt ſtatute that gave 
amendment in a quare impedit to a common perſon was 8. Hen. 6, 
132. ; and as our power of amendment is derived entirely from that 
* Natute, and as it extends only to miſpriſions of the clerk, and does 
not diſtioguiſh this caſe, no more can we. All the authorities 
cited were amendments merely of the miſpriſion of clerks, and the 
difference in all, of them is made between matters of ſubſtance and 
palpable neglects; that the inconvenience only influences the 
— Court where their power is diſcretionary, not where it is limited 
by ſtatute; and that amendments are now brought to be tried 
two rules: firſt, The inſufficiency muſt proceed from the miſ- 
priſion ef the clerk ; ſecondly, there muſt be ſomething in the 
record to amend by. As to the firſt: In the caſe at bar, there is no 
miſpriſion or neſciens of the clerk pretended, but the original is 
founded on a wrong title; and as it iflues out of chancery it cannot 
be amended here, unleſs it come within the ſtatute. And he diſ- 
approved of the diſtinction taken in 8. Co. between the ignorance 
and negligence of the clerk as too nice. Secondly, There muſt 
be ſomething to amend by, as in Cro. Fac. 587. 5. Co. Pages 

Caſe. 3. Cre. 286. 462. bill is not amendable by a declaration, 

t 2 tion is amendable by a bill. No writ of covenant 
can be amended, either by common or ſtatute law, as ban; 
ut 
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But here the adminiſtration is not ſuſñeient to amend by, and there Tus 
is nothing elſe alledged ; and therefore _ | F 1 
Per CURIAM, No amendment can be in this caſe, fince there ga 
ae no proceedings in this court by which it may be amended. Laws how! 
WI 5 0 s 13508. 


Pain againſt Womanſell. _. Caſe 266. 
N ACT10N or DEBT was brought againſt the ſheriff for not an action 1; 
A paying a year's rent to the plaintiff, out of the monies levied at the ſuit — 
on the goods of his tenant, taken in execution; according to the d againſt 
ſtatute 8. Anne, c. 14. *h r be fonif, go 
After a verdict given, this Court was moyed in arreſt of judg- — — 


ment; | — | | | 
FixsT, That the action did not lie againſt the fheriff, | inf — . 
the plaintiff in execution. | dam; and the 


SECONDLY, That the declaration was deſective, for it ought 2 
to be gui tam, &fc. as in the caſe of Lady Waterhouſe u. Baud (a). ch ation peed 
THa1R DL v, That the ſtatute 8, Anne, c. 14. ſhould be ſet forth fix: of 8. Arne, 


particularly. | n 
' FonTHLY, The judgment 6g which the executions ſounded which the and 
ſhould be mentioned in the declaration, as 1. Saund,” 37. Fones b. uten s 
Pipe. 1. Lev. 191. 55 | | r 
Tus Couxr. The action well lies againſt the ſheriff; for the . . 97. 
flatute lays exprefily, * he ſhall levy the debt on the goods taken . . . 255 
« in execution ;“ and by the execution the goods are the 
ſherif's, and went x7 ” debts to be paid out of ſuch 
zoods, As this is by a ſtatute, if that were not purſued the whole 
bold be illegally executed. Pons 3 Free 
To THE SECOND OBJECTION, It is true, that where a ſtatute 
prohibits a thing, and no penalty, where the king is to have a fine 
the declaration thould be gui tam. So for ſuing in the ſpiritual court 
for matters temporal is a contempt to the crown. | | 
SKINNER, Serjeant, from the Bar, faid, that where an action is 
given by a ſtatute to a party grieved, or to certain perſon, it 
may be brought in his ou\ai;txcipt «fine he due to the king z 
but if the action be incertainly given, it may be otherwiſ. 
To THE THIRD OBJECTION the Court faid, that it is . 
ſtatute, and is well enough ſet forth ; and if he ſet it forth more 
particularly, it is at his own peril. 
To THE FOURTH OBJECTION the Court ſaid, that the judgment 
need not be ſet forth, The Books cited are on action of 
where the judgment is the ground of the aCtion, and the plaintiff 
claims merely under it; but here the landlord is. not concerned in 
the judgment, nor claims anything undet it : this *point was, on 
ſolemn conſideration, reſolved before, in the caſe of Y/yndham v. 
—— in the fixth year of George the Firft, in the king's 


(a) Cro. Jac. 135. (5) Forteſ. com : 
. Mathews 


12 
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Ci 236. Mathews againft Lee and his Wife. 

In debt again AAATHEWS brou an action in the debet et detinet agai 

an heir on the M Lee and bis wide in bet of Clement Wall, in an chigen 

mon adde d. for him and his heirs for ſixty-four pounds. . e 

fendane pleas The defendants plead, © nothing by deſcent at the time of the 

2 Se, , writ purchaſed, or at any time fince. | 

E " The plaintiff replied, that they had ; and ifſue being joined, 
— be verdict was found hor the plaintifh, that they had ſufficient afſets a 
the time of the writ purchaſed, _ _ 

1 4 ** MOVED in arreſt of judgment, HOP _— was.ill, 

ication being according to the ſtatute, the jury ſhould 
find the value of the Yands. i 1 


iti 
11 4s 
11171 


W1LLEs, Ghief Fuftice, ſaid, three things were to be conſi 

viz. the action, 5 and the — to THE — 5 
K. C. x. Barnes, he and all the Court held, that all the proceedings here were 
2 at common law, and that the finding was good ; for at common 

Plan 27 law the action lay againſt the heir in of the lands 
2. Lev. 130. and he was eable only whilſt he hadaflets, and if he had aliened 
224. the land before the writ purchaſed. . Nothing by deſcent at the 
Co. Car. 151, Sang” ren epel Fine end fares Sn ating CObr 
Show, 244 | not chargeable with reſpect to his perſon, except for pleading a 
finlſe plea; and then if aſſets were found, though not to the value, 
he was liable to the whole debt for pleading that he had no aſſets 
when in truth he had. So when an executor pleads, never exe- 
% cuter,” To remedy which difadvantage to the creditor, the 
ſtatute was made which gives a replication that he had affers by 
deſcent before the writ purchaſed, and directs that the jury find the 
value of the lands, becauſe judgment be given to the value of the 
lands deſcended againſt the heir as for his on debt (if he has 
aliened the lands by deſcent), but not againſt the alience : and half 
the heir's lands may be extended on an-e/egit ; and THE REPLI- 
CATIoOX at common law coneluded to the country; but on the ſta- 
tute by averment to giye the party an opportunity to prove he had 
1 and the ſtatute takes not away che common 
W. | us. 3368 | Va 
For TESCUE ALAND, Fufice, faid, if the replication had been by 
the te, he could not have a writ of enquiry, becauſe the ſta- 
tute expreſsly ſays, the value ſhall be found by the fame jury. 


Cale 66. inder geen Smith. 


$ 


formance ſtating om the other part. The defendant pleaded performance, &c. 
the notice but mjſtakipg the Chrifian name of the party to whom it was to be given, is immater al. 


WICRHx, 


Wa iour, Serjeant, took two objeRtions to the defendant's wo a 
plea: 12 | N | x 2322248 $1 Fra Ky, 4. ve 

Finsr, That where in the covenant it was contained that Pindar 
one of the parties to the indenture) ſhould inſtitute no action or 
outlawry without giving notice to John Stanybaff. (who in the 
former part of the indenture was named Joſeph}; and he pleads, 
that he inſtituted no action without acquainting Jeſepb, whereas 
the coyenant was to acquaint Jobn. ; | 

And to ſupport this objection he cited the caſe of Harvey 
v. Stock (a), on a — to appear and proſecute, and 
return the diſtreſs to Thomas Haw ; and being removed into this 
court by certiorari, the plaintiff pleaded that the ſaid Thomas did 
not appear and proſecute, &c. whereas it ſhould be the faid 
Rebecca ; and he quoted 2. Saund. 302. 305. 

Tux 8ECOND OBJECTION was, that the defendant ſhould have In debt on bond 
pleaded with a profert ; and to prove that he ſhould have ſo for performance 
pleaded, he cited the following caſes ; 2. Salt. 498. 6. And. cen, 
237. 1. Saund. 8, 9. 1. Sid. — & 425. 1. Vent. — A 

Bro. Monſtr. de Faits, 28. Kei * t. 1. Noll R. . 20. without a pro- 
Le defendant is obliged to give eyer, if the plaintiff fer. 
it; and 10, Co. 923. parties and privies ſhould ſhew forth the 
deed; and he admits himſelf both party and privy by pleading 
performance; and he acts in his office under that covenant. As 
to the odjection, that it is the deed of the covenantee, and conſe- 

y the covenantor cannot produce it, as 10. Co. 92. Co. Lit. 
225. 5. Cro. Fac. 217. Dy. 27. Plowd. 55. and 148. V. ones, 
377- ; that a ſhall not be forced to ſhew forth a deed ; 
443 covenants in this deed were for the benefit 
of the plaintiff, and the defendant can claim nothing by them, he 
ſhould not be obliged to produce it; he anſwered, that if the eove- 
nantor ſwear he had not a counterpart, or that he loſt it, the plain- 
tif, by the favour of the Court, ſhall give him oyer 3 and a ſtranger 
de cannot be, being a party to the deed ; and he had a benefit by 
the covenants, being the conſideration on which his office was 
confirmed to him, and by which he received his fees. 

Taz Cour held, that THE FiRST OBJECTION was of no 
force, and not like the caſe of Harvey v. Stock ; for Thamas had 
deen named before, and fo a ſubſtantial variance; but here there is 
no 7obn, and it appears Foſephmuſt be meant. 

W1LLEs, Chief Fafices as to THE SECOND OBJECTION, faid, 
that in an action of covenant the plaintiff ſhall ſet forth the deed, 
decauſe the breach of the covenant is the ground of this action; 
dut in an action for the penalty in a bond to perform covenants, the 
defendant ſhall ſet forth the becauſe it is the ground of his 
lefence. But adviſe. 


(a) Eaſter Term, 10. Ge. 1. Harvey v. Stokes, Cory. 566. 
S 4 DenToON 


* 
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fees Dewron and Fonrxscus ALANDs Juice, were ne 
_ for the plaintiff on the reaſons given. But 

W. ForxTascur, Fuftice, thought it hard that the plaintiff, 
miſtake of the defendant's, ſhould recover ſo great a ſum =n 
any 2 and eln 
readily waive e advantage got by pleading tr merit. 
Wherefore be thought it hould de babe to again y 
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MICHAELMAS TERM, 
The Twelfth of George the Second. 
The King's Bench. 


e. Edmund Probyn, Kt. Juſftices. 
Sir William Chapple, Kut. W 

Dudley Ryder, Es. Attorney General. f 
John Strange, E/q. Solicitor General. | 


The King againſt Willis. Caſe 269. 


R. ETRANGE, Solicitor General, ſhewed cauſe why the 4 um 
Court ſhould not make abſolute a rule for a granted to the 
directing the ſteward of the borough of Ghrift-Church fiewardof a bo- 
to hold a court-leet, and to charge the jury to make proper pre- bh to hold a 
ſentments ; and that being ſworn, = may preſent Jobn as — _ 
the perſon elected mayor, or ſhew to the contrary, . — 
The mandamus in this caſe being to direct a jury to 
certain perſon as duly elected mayor of the borough of Chri- W. 
Church, it might as well be moved to have a mandamus 3 Raym. 431. 
jury, &c. to find a bill; for all juries ate ſworn to preſent things ,' — 1 
as they appear before them, And this is ſuch anew kind of man- 2. Stra. 795. 


damus as never was moved for before, except in Comb. 239. ; and 4 
1. 1 


they ought to have a general mandamys. = OO 
Mr. SzxjezAxT EvxE and Ms, CauTs argued in ſupport of 3 com. Dig. * 
the rules, that a general mandamus in this caſe would be uſeleſs, * Mandamus's 
and mandamus's are not always granted in general terms. The (4-). 
ſtatute of 11. Geo. 1. c. 4. is a remedial law, and therefore ought 
to be ſo expounded as to remedy defects, And this caſe is 
within the act 1 1. Geo. 1. c. 4. ſ. 3- There is no colour to ſay in 
this"caſe that this is predetermining the right of election; they may 
return that the perſon is not duly qualified, L 
FB, 
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Tes Ke LE, Chief Fuſtice. The clauſe of the act of parliament relates 
= to preſentments of perſons elected. This rule ditects: xipgr, 
— Na «aa wr hg rr . 
| of Chrift Church; scon, That ay orgs Bs jury to make 
preſentments ; THIRDLY, I eing ſworn. 
— Deb ting — 1 
it may be ſo returned to the mandamus; and it is not at all final to 


1 


Pack, FJxftice, was of the ſame opinion. 


ProByN, Juffice. Unleſs this mandamms is. gra it is 
prayed, it will &. ping that we borough of Obvj#-Churrb4s not 
within the ſtatute, If there is no way to campel the jury to pre- 
ſent, the ſteward will always have an excuſe for not admitting and 
ſwearing a mayor for want of the jury's preſentment. * I 

CrnaPPLE, e, was of the Bas opinion. I think the rules 
within the remedies of the act. It is not neceſſary that the rule of 
Court ſhall ſpecify the whole mandamus, the officer mult return 
it. Nr 8 3 +, nee. 

Tun Covrr ordered the rule to be made abſolute, and notice 
o be given purſuant to the act. 1 
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| The Teh of Grog the Second, 


IN 
Fees Men 


Sir William Lee, Nut. Chief Juice, | 


Sir Francis Page, Kt. 
Sir Edmund Probyn, Kt. 
Sir William Chapple, Kt. 


— 


Dudley Ryder, Ei. Attorney General,. 


John Strange, Eſq. Solicitor General. 
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Olive again Ingram. Caſe 270. 
HE quzsT1oNs in this caſe a) were two : vides. Wks. A woman may 
TP ther woman be capable of be choſen into the dflice of be choſen ſexe, 


ſexton f and, SECONDLY, 


ſuch election 


Ir wa eetgerrr againft the comp 


occaſions, that 
offices of truſt ; 


are under a 


giance, nor can ſhe vote for member of 
Ox THE CONTRARY it was ſaid, That there was no 


or experience neceſſaty for 
voting, there was no legalre 


. {a) This was an con of 
for money had and received to the uſe of 
the 


forming this office; and as to their 


but they are not compellable; and 


* «« dred and fixty-nine indiſputable votes, 


* — — {x ya 


other votes given by ſuch women as 


* aforeſaid ; that Sorab By was declared 
« duly cleted."! 


the 


and may vote at 
à woman can vote at Actier 


$ C. 2. Stra. 

legal ne — Pg 
INCAPAC1 ng pu 13. 9. 

. or make a 
deputy ; that a woman is not bound even to take gn oath of alle- | 
parliament. | 


tze public, omen arp put in the fame claſs with . 
0 being : open 
greater confuſion. 


capacity to vote, ſome diſability muſt 
| og ons AJ rey oak who contributed to maintain the 
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the reaſon why they did not vote for members of parliament was, 
ing in they were not contributory to the expences, the heir com- 


becauſe the place of the anceſtor, and not from any legal 
To fupport the former opinion were cited, 2. Ju. 17. 2. Cre, 


18. 1. h ” . b. | Litt. | 1. — I. $14. . 
1. Vent. „ ety 1877. me BY or the 31 


Blunt s Tenures, 47. 3. Keb. 32. Hob. 143. Prideaux of 
Churchwardens, 35. 55. 


Lx, Chief Juſtice. This may be a very extenſive determina. 


tion, if the uſage of not voting has avoided the right of voting 


only where private property is concerned. The queſtion here is, 
Whether a woman is to be taken 7 — the general words © of 
& all perſons paying ſcot and lot ?? In Brady's Append. ps: Lad 
Paclington returned twomembers to parliament to ſerve in ber name, 
It was ſaid to be declared by the Judges, in the caſe of Coates v. 
Lilie in the fourteenth year of Femmes ige Fir/t,, that clergymen 
could not vote. By a collection of Hakewel{'s, ig the caſe of 
Catharine v. 2 „ Judges, as he Hays, was, 
that @ feme ſole, if ne has a freehold, may vote jor membery of par- 
8 EE by this it ſeems as if there was Canby: but the 
nature of the otlice to be executed may determine this queſtion. 
Afterwards, in Trinity Term, in the twelfth and thirteenth year 
of George the Second, 1739, © 
STRANGE, Solicitor General,argued, That ufage is the only evi- 
dence of right at common = and as their claim is at common law, 
they ought to ſhew it, or elſe v x/zr ſhall be evidence of a waiver 
of their right, if ever they had any; that in all acts + 
ts (a); 
elections already too popular, this would open a-door 
72 6 Ta 6 
Bork contra argued, That as they had in general power and 
i oy to take it from them; 


elected ſbould be eleftors.: and he anſwered the objection of nan 
uſer by the difference between being exempted and being incapa- 
Cita 


_ Lex, Chief Juſtice. Tthought this wight have been a caſe of great 
conſeguence; but as it depends merely on its own circumftances, 
it cannot be drawn into precedent. Where the cuſtom” was to 

ſerve as conſtable by turn according to their houſes, it was held, that 

the cuſtom would oblige an attorney; and there it is ſaid, that if the 


- cuſtom was 22 then a woman, if an inhabitant, may, if it come 
ob 


to her turn, iged to ſerve, which the law will not permit (5); 
but afterwards ſuch a cuſtom to chooſe by houſe-rows was he 

| goad (c), becauſe a woman, may hire a ſubſtitute. And this opinion 
( Fitz. N. B. 162 | — (5 | 
cc. ate, aur 18 


/ 
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; riot thwart the caſe in Croke 3 for though ſhe may hi fe oncʒ the 
1 21 incapable. And in the caſe of 75 LN Hentey (a), 
where the queſtion was, Whether a woman could be overſeer ? 
it was held not ; and the caſe of Syd. allowed to be law (5). But 
the nature of the office is the true conſideration with reſpect tothe 
perſon who is to execute it, In the caſe of the Town of Chelmsford, 
4 woman was appointed 'governeſs of the houſe of correction by 
order in court (e). The firſt queſtion will turn on the nature of 
this office. In 1. Vent. 153. the Court were in doubt whether they 
ſhould treat this as an office : at beſt it is but public pariſh office; 
and it cannot be conſidered on a bigher foot than governor of a houſe 
of correction or gaol-keeper (4), As to the ſecond queſtion, the 
right of voting in women is to be allowed only ecu fubjectam 
auteriam; and in the caſe of (ates v. Liſſe (e that women when 
le had a power to vote for members of parliament, was mentioned 
only to know if ee more could be ſaid or diſcovered on that 
ind HatewelPs Callicion; and iũ reſpect that is bit à pri fate office, 
women when fole may vote ; but it would be a very different con- 
ſideration in voring for public officers, which concert the Goveria 
ment. And this is conlidered as a private truſt in the women; 
Pace, Juſtice, I am of the fame opinion as to the principal 
caſe, But I fee no diſability in a woman from voting for a parlia- 
ment-man. | | | - / 


 ProBYNy Juſtice. This caſe is divided into two queſtions, viz. 
their capacity of holding ſuch an office, and their right of voting. 
This caſe is very imperieQly ſtazed, for it does not ſtate an office 
for life, years, or at will, nor the fees; fo that the Court muſt form 
a judgment from ſextens in general. This is a ſervile minifterial 
office, which requires neither {kill nor underſtanding; and the caſe 
ſets forth, that women were rated, and paid rates, but does not ſay 
in this pariſh ; and the beſt rule ſeems to be; that they who pay 
have a right to nominate whom they will pay to. But this cannot 
determine that women may vote for members of parliament, 
as that choice requires an improved underftanding, which women 
are not ſuppoſed to have. office of churchwarden is to rake 
notice of all their pariſhioners, and of their behaviour, atid to make 
certificates to the fpiritualcourt ; and as to the conftable, the perſom 
whom ſhe ſubſtitutes is ſworn in, and is coniſtab x 

_ CnayyrLe, Juſtice. Tt ſhould appear, that ſhe offered herſelf to 
this office ; and as this is contidered as a perfonal truſt; the cannot 
depute ; nor does it appear that 'wornen are liable to the contribu- 
tion for a ſexton ; nor is there any caſe adjudged that they are 


( Eaſter Term. 10. Anne... - (4) 3. Keb. 3a Dyer, 235. Huh 
(6) But it is now ſettled, that a woman 148. - 

may be choſen overſcer.—_Sce Rex v. (e) 14 Jac. 2 

Stubbs, 2. Term Rep. 395. 15 by | 
(e) 2. Ld. Ray. 2014.—Sce 2, Term 2 


Rep. 593. bi 


" 
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E five ſhillings claimed by the plai 
of Saint B. , for Gar the plainti®, being elected into 
the id office by 3 
majority, and procured herſelf to be choſen by getting in women 
vote; and upon this caſe there are two points : 4 


Fins, Whether a worian may bes candidate for the office of 
a ſexton ? 


Szconir, Whether van has wn right tyre for few 


that women are 


the ſtatute wi e Meg, e. 9. e oper 

rere 

ton; and therefore a woman cannot be a ſexton. Beſides, it is fitted 

for men to clean and waſh the church, &c. ; and it would be ſer - 

vile work ſor n woman: Þ, Bx.9 grep. 2s foxcons Go, and as to a 

woman governor to Chelmsford workhoule, it is but a 
„ and is by 


a conſent and voluntary contribution, 
| 27 drotifes — 

SECOKDLY, A woman ought.not to vote fot this office. The 
reaſon why women vote in the great Companies is, becauſe they are 
ore proprietors. Thecaſocf The Attorney-General v_Njcholſon(c) 

not come up to this: there the parſon might have had the 
nay do noe and his adverſary might have had the women, fot 
to be diſtin - Belides, 1 
32 w exclude wochen from popular elections. Th 
ply ofthe exe wana om according to the « Rr 
opinion of my Lord Coke (d). They neither can, not ever & did, 
vote os (> RY 8 
tourn, or or county- court hey are incapable 
choſen conſtable, unleſs el cuſtom ; . F. N. B. 359. 
ſhews, that in other caſes they cannot be choſen, becauſe they can- 
'# | to the county-court, where conſtables are choſen. In 
The L v. Tucker (x) nan woman cannot be 
K — 35 9 Trem. 20. Sin, (e) | ' 
Carth. 394- Comb. 4:0. Salk. 29283 
12. Mod. 708, 10. 15g. Holt, e 


63. Fitz. N. B. 
- (5) 2. Vent. 143- 2. Keb 32, -_ 


overſecr 


'Hilacy Tem, 42. Geo-. In R R 


everſeer of the poor, and according there was 2 mandamu3 to 
chuſe another {a) ; and the office of a ſexton is a much more im 
pro office for a woman than that of an overſeer of the poor; 
KBgTTLEBY the defendant. Though women are not allowed 
. — is to he hoped that their petticoats ſhall not be 
taken from chem; for there is no reaſon to ſay that women are not 
qualificd to be ſextons, fince they are qualified to pay ſqot and lot, 
and all poor rates, and to maintain a ſexton, and to execute offices, 


atleaſt by deputy. Hobart, 148. ſays, they may execute the office 


of conſtable b „ In a Book called the Mirrer of Fuftices, 
a woman is ſaid to have been a; juſtice of the peace, In Egles” 


ous. ts that of a ſexton. So female ſervants or deaconeſſes are 


ſervant of the church 3 {he might poſlibly be in ſome office analo- 
8 


memioned in antient Councils, when baptiſm was by immerſion. 
In Michaelmas Term, in the ſecond year of Queen Anne, a woman 
was made governor of a workhouſe at Chelmsford by the juſtices, 
and a motion to quaſh the order was denied, becauſe it might be 


executed by deputy, as in Lady Broughten's Caſe (d). The ftatute 


Ges. 2. c. 37. . 8. which was made to provide a minifter for 
Hen er That all pariſhioners paying, &c. ſhall vote, 
Nc. ;“ and the 3. Ges. 2. c. 3. is to the ſame effect; and women 
proprietors always vote in the great Companies. The caſe of 


The Attorney General uv. Nicholſan (e) was an information in the 


exchequer in relation to admitting the miniſter of Clerkenwell 
pariſh, wherein it was objected, that women had voted, and that 
the parſon was choſen by a majority of women; but it was ad- 
judged there, that women might vote in that caſe ; and there is 
the ſame reaſon that they vote in the preſent caſe, 

Let, Chief Juſtice, The queſtion on the firſt point is, Whe- 
ther a woman is incapable of being a ſexton ? It is agreed, that 
dy cuſtom a woman may be conſtable, and, I believe, churchwar- 
den. As to their right to vote, I do not know that it has ever 
been determined that they have not a right of voting. And whether 
they have not antiently voted for members of par iament, either 


by 5 is a great doubt, I do not know u 
enquiry but it might Und Hat they have. But as this 


( Put its now fettled, that a wo- (c) In Spel. GloT. 497 Du Freſne. 


man may be appointed overſeer. Rex Skynner's Btymologicon. Bailey's and 


Stubbs, 2. Term Rep. 395. Chambers 's Dictionaries, tit. Sexton, 
(5) r. Vent. 243. 183. 4. Lev. 18. (4) N 
Nm. 213. 2. Keb. 30a. N (90 Trinity Term, 1. C. 2. 
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rant TpbEtrt to again, I fall give no opinion at pre. 
_"Ptonyn, Jelic. The doubt can only be upon the nature 
*. it is improper to be performed by a 3 
wot? Why is not © woiriah as capable of taking care 6f reſtimtnt 
1864 man? There occurs to me no ineapacity in a woman for this 
office. Some modern practices have indeed deen introduced not 
10 propet for à womati. The other queſtion is, Whether wetten 
my elect à ſe ton? In elections for frienibers of parliament, 
women are not iow admitted, Whatever they wete formerly; but 
in pariſhes, why ſhould not they have à fight to chuſe thoſe whom 
ey help to maintain? That they are not allowed to vote for 
members of parliament is upon another reaſon, becauſe of the 
1 in it 5 which does not hold in the choice of 4 
In this caſe; women voted on both ſides, which is ah 
admiſſion ta their right. When women are choſen conſtables, 
they mull take upon them that office, or they ate puniſhable, and 
muſt go to the tourn, &c. to be ſworn, or to juſtice. $6 
of the office of churchwarden, overſeer, &e. which is a greater 
office, Neither do I fee any reaſori why they ſhould not have 3 
right to vote. And that caſe in the exchequer which has been 
cited muſt have been 1 the votes of a majority of 
women, or it had been no caſe at all; and I think ſhe cannot be 
compelled to take that office. : | 
\. CuarPLE, Juſtice, The queſtion, Whether a woman may be 
an eleQtor ? 150 of greatelt dilkculty. And 1 think; that when 
** omen cannot take an office, they ought not to chuſe ſuch office, 
or can a woman be made a conſtable but under cuſtom ; and 
where there is no ſuch cuſtam, I think ſhe cannot be compelled 


fo take that office. 


1738, as follows: 


LE, Gif Fuftice: In Lady Packington's Cafe, Brawie Wills 
returns to p t, that the ſheriff made a precept to her, as 
lady of the manor, to return two members to parliament. 

But let this be ſpoke to again; which was, in Hilary Term 
Dexxisox for the plaintiff, T wo queſtions have ariſen in this 
caſe: FirsT, Whether a woman is capable of executing the office 
of aſexton? Secomp, Whether women are capable of voting 
for ſuch an office as ſexton ? | 

Frast, Women are not admiffible into the office of ſexton. 
Firft, Becauſe it is a truſt ; ſecondly, Becauſe it cannot be per- 
formed by deputy ; thirdly, Becauſe it is of a public nature. 
2 buſineſs of a ſexton is to keep the keys of the church, the 

red utenſils, the holy veſtments, &c. In ſome places it is his 
duty to dig the grave and to ring the bell. No authority has been 


produced to ſhew that women are perſonally admitted * 
| whe 
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s (a). It is ſaid in Prowſ?s Caſe (5) that a woman cannot 
Frede, even by cuſtom. So in Sir Walter Barnes Caſe (ci, 
it is ſaid, that a woman muſt make a conſtable to ſerve for ber, 
and that a cuſtom for her to ſerve in perſon is not a good one, 
The ſtatute 43. EIix. c. 2. implies that women cannot be over- 
ſeers (4). Indeed a woman governed the workhouſe at Chelmsford. 


Lee, Chief Juſtice. That caſe of Chelmsford Mortbonſe is in 
the third volume of Salkeld"s Reports, which has not been admitted 
to be of authority here ; but I have ſearched the record, and it 
there appears that ſhe was made governeſs of a workhoufe z but 
| do not find in the crown-office that the Court made any rule 
upon it, | 

Denxtson: It _ be 2 womans workhouſe; and there is 
no other caſe to ſhew that the law permits either women or cler- 
gymen to hold places of public truſt and duty (e). There does not 
appear to be a euſtom in this pariſh to make a deputy, therefore it 
muſt be taken to be on the general rule of law, that officers of 
truſts cannot make deputies (). The office, in this caſe, differs 
from thoſe which women have by inheritance. This election 
is void becauſe ſhe is unfit for the office, and is perſona minits ido- 
na. A perſon unfit for an office cannot make a deputy, for there 
is no principal. Women cannot take the oath (g); her huſband 
ſwearsz and there is an oath of office ſtated in this caſe. 


The next queſtion is, Whether women can vote ? They can- 
hot vote for a member of parliament (+), neither can infants (i); 
their voting for parochial offices is a new thing (4). In ſome pa- 
riſhes they pretend to vote for lecturers, as they did in the caſe of 
The Attorney General v. Nicholſon, but it does not appear but that 
the majority might be men; and a lecturer is not a public officer 
but a private ; for the rector can refuſe him the pulpit (/). Wo- 
men having offices by inheritance, tenure, &c- is not like the caſe 
of a public office by election. This is an office which requires expe- 
rience and ſkill. Women being patrons is not like this cafe. A wo- 
man muſt be capable of being choſen before ſhe is capable to vote, 
elſe it is begging the queſtion. In companies women vote as 
proprietors ; nothing can be inferred from their voting for church- 
wardens. Sometimes women are not included in the general words 
of * all perſons, &c.“ in ſtatutes; The fact that women are not 

to come to the tourn, implies that the law was that 
ought not to come. The fact of women having voted for a lecturet 
is no proof that they have any right to do ſo, any more than in the 
Net eaſy, f | 
| {) Lord Cote in his Magna Charta, ()) Vaugh. 131; Lit. f $99, © 
2 Inſt. 17. 3 and Lady Ruſſell's Caſe, (gz) a. Joſt. 121. Litr. ſeR. 87, 88. 
C Jac. 18. z andthe Counteſs of Pem- (5) 4. Inſt. 4, 3. 


broke s Caſe, Co. Litt. 207. b. (i) Sea ſtave 7. & 8. ul. 3. C 25. 
9 GEE 389. ) See the ftatute 3. Geo. 2. C 3. and 
c) 1. \ 33» 
(4) But fee 2. Term Rep. 395. (7) See Rex v. Field, 4. Term Rep. 
A+) 1. Vent. 105. 125. 
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_ Wrxnt, Serjeant, for the defendant. As to Tag ritter 
POINT, there is no incapacity in women to execute ſuch an office 
for it is properly a ſervice. Women may execute fuch an office 
in perſon ; they may be guardians, adminiſtrators, executors, and 
take the oaths of office. Women may make contracts of marriage; 
there the law preſumes them to + riper two years ſooner than 
men. Lady Boughton (a) was turned out of the office of keeper 
of a priſon, but not for incapacity, but for miſbehaviour, and 
was an office where they return writs, &c. and then the law was 
in Latin. Ladies may guard caſtles, &c. Women have held by 
military tenures (5). In Pegu (c) thete is a grant ofa caſtle to a 
lady. Women have performed . offices (d). Clerks 
have held by knight's ſervice (e). office of champion at the 
laſt coronation was in a woman, who applied in that caſe to the 
crown to make a deputy Y. The office of clerk of the crown in 
the king's bench was granted to a woman (g). The office of high 


. conſtable bas been born by a woman (5). "The law allows 


women th be even queens; her late majeſty QUEEN CAROLIxE 
was left regent and guardian of this realm. Women are e 
of churches; they have donatives, and there they are as ordinary; 
they are capable of impropriations, which are circa ſacra, and they 
are regarded in law as parſons; many nunneries had them before 
the Reformation (i). Perſons incapable may make a deputy in this 
caſe (t) notwithſtanding. A woman, one Alice Pater Nofter, held 


dy Aying a prayer (/), whence ſhe had that name; and ſurely that 


is circa facra with a witneſs. Women in neceſſity have been al- 


| lowed to baptize. In an old edition of the Teffament, in the year 
i 255 a woman is called “ a miniſter of the church (m) 


uakers allow women to preach. 


The s£conn pot is, Whether they can vote in favour of 2 
candidate for this office; and if they can execute it, @ fortiori they 
may vote in an election for this office. No authority has declared 
them incapable, and their forbearance is no argument; for there is 
not one man in twenty that goes to a veſtry. Women vote in 
great companies: they ought to vote who pay (n) the rates. 
Dexxisox in reply. The citations from Lord Coke (o) and 
Fitzherbert (p) are only that a woman cannot be diſtrained to 
come to the tourn, but they do not ſay that they muſt not come, only 
that they cannot be forced to come; and that is where there is no 
other land of the heir. The writ directs to chuſe indoctum par- 


* 8 a 
(a). Lady -Boughton's Ca e, Lev. 3. (5) Dugdale, 


4. Keb. 32. (+) Hob. 148. 8 
(5) Blount's"Tenures, 47. See alſo (7) Blount's Tenures, 31. 

Prynne on Co. Lit. 23 f. - (=) Laft chapter of che Epiſile to the 
„ Page, 215. | Romans. Firſt Book of Kings, chap. i. 
(4) Co. Lit. 107. « The clild Samuel miniſtered, Cc. 

() Co. Lit. 99. 225 (») Dr..Prideaux* Office of Church- 
(F} Co. Lit. ; | wardens, ſect. 35. 55. 
(z) Shower*s P. C. | (e) 4. Inſt. 5. 


6 „ 285 | ) Fuz. N. B. 168. 355 359- . 
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Zamentum (a). The reaſon why women do not vote in certain 
eaſes is, becauſe they are exempt in ſuch caſes from contributions; 
but here they contribute to pay ſeot and lot, and are therefore, by 
parity of reaſon, as well intitled to voteas men (%). It is an argu- 
ment d fortiori in this caſe, that if a woman can vote for a lefurer 
ſhe may vote for a ſexton, who is but a ſervant to the pariſn. 


Lee, C%f Juſtice. This caſe may be very extenſive in its 
3 not in itſelf, The 
any woman's voting, except in companies, &c. therefore I think it 
proper to take further time in this cafe upon account of its import 
dance. 

CnaPPLE, Juſfice. Where an act of parliament impowers all 
perſons to vote, it ſhould, I think, extend no farther, though 
the words are very general, than to thoſe who may lawfully vote. 


Lee, Chief Fuftice. I have ſeen a manuſcript treatiſe /« 5 


which ſays, that it was THE JUDGEs opinion, that the clergy had 
no right to vote for membets of parliament. In the cafe of Holt 
v. Lyle (d) it is determined, that a ſeme ſole freeholder may claim 
2 voice for parliament men, but if married her huſband muſt vote 
for her. A woman has been returning officer (e). A ſexton's 
office is rather a ſervice than an office. It has been adjudged that 
women may have the office of gaoler (F). But 

ſtand over for further conſideration. 


Pace, Fuftice: Her capacity to hold and execute one office 
does not make her capable of holding and executing another; | 
ProByN, Juſtice. An excuſe from acting, &c. is different 
from an incapacity of doing ſo. The caſe of Holt u. Lyle; 
mentioned by my LoxD Chixr JUSTICE, is a very ſtrong caſe, 
Lee, Chief Juſtice. I would not be underſtood to declare it to 


be my opinion that women may vote for members of parliament z 
I only mention what I found in a manuſcript by the famous Halte- 


well, but give no opinion at preſent, becauſe I would further con- 


ſider of this matter. I ſhould be glad of another argument upon 
this, 


Letit be ſpoken to again : and it was ſpoken to again in Trinity 
Term 1739. | 


Ma. Sorierron General for the plaintiff. This queſtion 
comes before your Jordſhips upon a caſe- which was made at the 


(a) Prynne on 4. Inf. 13. 33. the preſent caſe, becauſe the queſtion re- 
4 Prynne's Brevia Parliamenti, 431. ſpecting the right of the female voters 
(i) The Serjcant cited the caſe of an had not been raiſed in it. . 
infemation by the Attorney-General at (e) Hakewell's Mod. Ten. Parl. 
the relation of Fuller, in which men and (4) 4 Foc. 24. 
women had voted promiſcuouſly ; but (e) Brady's Appendix to his Hiſtory 
the Chief Juſtice faid, that cafe could of Boroughs, 33. 
net be adduced as any authority T 


2 Sittings 


uſage has been to avoid 


d have this 
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Sittings in London, &c, Upon the former arguments two point 
were made, Finsr, Whether a woman can be a eng 
SECONDLY, Whether ſhe can vote for one? | 
As to THE FIRST POINT, every thing having been already ſaid 
upon it, I ſhall not trouble the Court upon that, though I de by 
THE SECOND POINT is a queſtion of great conſequ mice; for the 
fame reaſon which allows women to vote in this caſe, will extend 
their vote to many other inſtances. The office of ſexton is a public 
office, and it is upon that foundation that a mandamus was granted 
forit, in Eyles* Caſe {@). The novelty of this claim can be 8 
reaſon that there are fo few authorities to this point. In 4. 7ſt. 5. 
It is agreed, that women cannot vote for coroners, or members of 
parliament, though they are freeholders. Upon the former argu- 


ment it was inſiſted to be in eaſe of women that they did not 


vote for members of parliament, and that n were not 
obliged to pay them their wages; but it appears by the Regiſter, 
192. 4. that they did pay wages, for they were to be levied & 
communitate comtatiis. The policy of the law has thought women 
unfit to judge of public things, and placed them upon a footingwith 
iafants tb); they do not go to court leets, and cannot be outlawed, 
but muſt be waived (c). In the cafe of The Attorney General v. 
Ni be/jon (d)] it does not appear but that there might be a majority 
of men for the perſon elected; and a leAurer is no public officer ;/ 
he may be removed at the will of thoſe who pleaſe to pay him; and 
ag private election. Weſt (e) ſays, that all ſieſs were origi- 
pally maſeuline, and women were excluded from the ſucceſſion of 
them becauſe they cannot keep ſecrets. Mr. Serjeant Wright / 
ſhews, that a woman is excluded from military tenures and from 
councils, quia que audit reticere non poteſt. It has been adjudged. 
that women cannot be overſeers of the poor, though, ſubitantial 


| houſholders. By the 7. & f. Vill. 3. c. 25. f. 8. infants cannot 


vote; and women are perpetual infants. Where Magna Charta 
gives a woman trial per pares it is by men, ' whether lords or com- 
moners; and for reaſons women ought not to vote, c. 
- BooTLe for the deſendant. The law bas certainly in ſeveral 
cales given greater privileges to men than to women; and 
it is true, that a woman cannot be a by the divige 
law (g) ; but this is — office which may be — ws by any. 
perſon , whatſoever, and requires. no capacity or judgment at 
all 3 and it has been , doubted (5) Whether boi office 
at all, or only 4 ſervice.” A woman may be à conſtable by 
biring a deputy (i), and there is the fame reaſon ſhe ſhould be 2 


(#) 1 Vent. 143. 3. Lev. if Haas 8 
ere Te) Colt ©. Glover, Hob. 148. _ 
(e C Lit, 22. Y. Vent. 353. Ser alſo 2. Lev. 
4 Trinity Term, 2. Geo. 2, 28. which ſeems to be the ſame caſe, 
(s) Weſt's Inquiry into the manner () Sir Walker Bayne's Caſe, 1. Sid. 
21 ſexton, 


1 


Hilary Term, 12. Geo. 2. In B. R. 


ſerton, and ftronger ; for a conſtable is to keep the and to 
do other acts wherein the public is concerned, which are no part 
of a ſexton's office. That women cannot perform the ſervices 
znnexed to military tenures, or have quarantine out of the caput᷑ ba- 
rmie, Nc. are abſolutely foreign from the preſent caſe. Women 
have executed more important truſts than the preſent : a woman 
has born the office of high-conſtable of England (a) : a woman 
has been a free ſuitor to the lord's courts (50, and ſhall be admitted 


to do homage and ſealty (c). Incapacity ſhall not be _ 
es q 


reſi 

F and women polled on both 
in this caſe, | b | 
Lr, Chief Juſlice. This caſe is of great importance in its 
ences and influence. In Gro. Car. 389. where it became 
2 queſtion, whether a woman ſhould ſerve office of conſtable 
in her turn, it was held that ſhe was incapable ; afterwards, in 
Siderfin, there was a determination which avoids that, upon the 
principle of her appointing a wy and ſo does not thwart Cre, 


Car. 389. In the caſe of The Aucen u. Henley (d), two perſons. 


were nominated for the juſtices to chyſe an overſeer z one of them 
being a woman, refuſed; and upon a motion for a mandamus to 
them, the Court held that they did right in refuſing it (e). In the 
preſent caſe the nature of the office muſt be the conſideration. In 
Lady Boughton's Caſe (f5 a woman was allowed to be keeper of 
the Gatebouſe: The nature of a ſexton's office is pretty well known, 
„ it differs in different places; it muſt be now conſidered as 
an offic 


Inn A. 


e, the Court doubted of that at firſt, till they were 


certified of its being an office for life, c. Women are certainly 
excluded from tenures merely maſculine or military. As to the 
queſtion in reſpect to women's right of voting, I think that very 
much depends upon the determination of the queſtion. This 
queſtion muſt be determined ſingly upon the foot of the common 
law, without regard to the uſage of pariſhes in London : the caſe is 
defectively ſtated in not ſtating that the women, being houſholders 
and rated, were unmarried; but in this caſe they mult be taken to 
be ſo. What inclines me to think that they may be admitted ta. 
vgte in this particular inſtance is, that the ſexton's duty ſeems to 
de in the nature of a private truſt, he having only the cuſtody of 
the bona parocluanorum, &c. and it does not ſeem a thing of a 
public conſideration, in which I incline to think women have not 
a right of voting, though they are not poſitively excluded. 

Pace, Fuftice, I am of the fame opinion, and that the votes 
are good votes, and that ſhe is capable of the office, &c, 


ProBYN, Juſtice, This caſe does not ſtate whether this is an 
office for life, nary will, and what the fees of it are, ſo that it 


is imperfectly Sextons in different pariſhes have different 
(e) See Vaillagt's edit. Dyer, 283. (e) But fee Rex v. Alice Stubbs, 
(3) 2. Inft. 119. 2. Term Rep. 395. 
(% Titz. N. B. 257. | | (F) 3-Keb. 32. 


Eaſter 
* . N T 3 duties, 
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Orryx duties; fo that, as this caſe is ſtated, I do not ſee that it will influ; 
2 ence any other caſe of a ſexton. It is atniniſterial or ſervile office 
in general, Is there anything in it that requires ſkill or judgment, 
or that a woman cannot do as well as the wiſeſt man in the pariſh ? 
Jt rather requires ſtrength. This caſe does not ſtate, that the 
women who are rated and pay, do fo to this pariſh, fo that it can 
only be taken by implication ; and they who pay perſons ought to 
chuſe thoſe ns, for they who pay ought to chuſe whom they | 
will pay. I cannot ſee how this will extend to any fuperior office, 
as members of parliament, military employs, &c. A conſtable 
was once a great peace officer, how contemptible ſoever he may be 
thought at preſent. This is an inferior office, and was not held to 
be a public one without ſome difficulty; and this cafe ſtands dif. 
tint from other caſes of offices, upon its own particular circum. 
ſtances. This is my opinion as at preſent adviſed, ſaving I may 
be convinced by better reaſons. 


CRnarPLE, Juice. It were to be wiſhed that this caſe had 
been better ſtated. As to the nature of this office, it js various in 
" + ditferent places. Women are in many reſpects in law, as well diſ- 
tinguiſhed from infants as men, being ſu! juris till they are mar- 
ried. Though it is not ſtated in this caſe that women have paid, 
yet they are liable to rates; but that does not give them a right of 
eleQing to other offices. The caſe of The Attorney General v. 
Nic holſon is no authority in this caſe, for the office of lecturer is at 
will; therefore I ſhould be willing to take a day or two to conſid. r 
this, if my LORD Crit Jus ric pleaſes; but if my Lord is 
ſatisfied, this is my opinion at preſent. 


Lee, Chief Fu/tice. I think this differs from all other offices, 
and can extend to no other; I do think this mult only be conſi- 
dered as a private thing. The judgment muſt be, that the plaintiff 
muſt pay the coſts of her nonſuit. | 


Cafe 271. Vaughan egain/ſt Brown. 


To debt ar cxe- DEBT brought as executor. The defendant pleaded, that he 
— had recovered two hundred and forty pounds upon a judgment 
fendant p'ead " * 2 

judgment reco- in the common plezs, et nil aſſets ultra; to which the plaintiff 
vered by way of replied, that the defendant was executor de ſan tort; and then 
7c:4iner, and ro the defendant pleaded, after the loft continuance, that he was admi- 


— Toa, 2 and to this plea, as nen the plaintiff de- 


ee _T wo queſtions were now argued ; 


may rejcin, fuis FinsT, Whether an executor may retain withput proving him- 
ran centis- (if Jawful executor? And to prove that he could not, was cited 
rr 308. wherein the plaintiff declared againſt the defendant 


adminiſtrators) L- 5 | alnſt tl 
S.C2 e as executor, who pleaded that he took upon him the burthen of 
the 


5. C. And. 328. (4) Seq Curpis v. Vernon, 3. Term Rep. g87, 


LIED 


cy #0” 


anne de = ©4155. cc - 
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the will, and retained ſo much for a debt due to him, and that he N 2 


had no other aſſets; the plaintiff demurred, becauſe it did not ap- 

that the defendant was not executor de fon tort, who cannot 
retain ; and judgment was given for the plaintiff ; and Coulter”s 
Caſe (a), that an executor de on tort cannot retain, 


SECONDLY, Whether this ſecond plea, puis darrein continuance, 


was not a waiver -o _ _ ? _ to prove that it was a waiver, 
cited Cro. Tac. 2 . . 1. o nt. 51 . Ra . Ent. 
Mer, 871. Salk. 178. 7 aft 549 


Fox THE DEFENDANT if was anſwered, 


FixsT, That if an executor may not retain without proving. 


himſelf lawful executor, yet an adminiſtrator may retain, 1. Rall. 
Abr. 922. 2. Roll. Abr. 684. 1. Brownl. 75. Bond v. Green. 


SECONDLY, That the defendant's plea of adminiſtrator is not a 
waiver, Peirce v. Paxton (b), WWilhamſon v. —_ ), and 
* in 2. Vent. 180. 1. Rall. r. 923. 2. Kall. 

2.4 ' 

Lee, Chief Fuftice. The declaration in this caſe is againſt the 


defendant as executor generally; he pleads a judgment, and there- 
upon inſiſts upon a right of retainer and the plaintiff 's —_— | 
t 


tion is, that the t is executor de ſon tort; and ſo i 
upon the pleadings. The plaintiff 's replication has certainly 


avoided the defendant's defence; for an executor de ſon tort cannot 


retain. Then the defendant has pleaded, as adminiſtrator, 2 

is darrein continuance, and the adminiſtration taken out — 
wards wilyſo far purge the original wrong as to enable him to retain 
2 juſt demand; but if it was obtained after the action, it cannot 
abate the plaintiff's ſuit, Where there is an original plea, and a. 


plea puis darrein continuance, the ſecond waives the firſt, except 


where there is a demurrer, Hab. 81. though contradicted in 
Salkeld ; but if this kind of contradictory plea were to be allowed; 
it would be very much to the prejudice of the plaintiff, 


Pad, Juſtice, inclined likewiſc to allow the demurrer, and 
cited Forreſt v. Ballard (d). ; a 


ProByN, Juſtice. None of the caſes cited came up to this, as 


it ſtands upon the pleadings. A plea after the laſt continuance is 
waiver, but the return of this is becauſe it conſiſts of different 
contrary matters; but it is not a waiver, becauſe it is a new de- 
fence, if it can be made conſiſtent, and if the plaintiff can rejoin to 


it, The firſt defence in this caſe is as executor, the ſecond as ad- 
miniſtrator ; and waether theſe are inconſiſtent or not, I am at pre» 


ſent in doubt. 
(a) 5. Co, 30. Cro. Eliz. 640. (c Stiles, 337. | ; 
. — Mod. 541. 32. Ld. Ray. 691, (4) Cro. Elis. 810. . 
» 4 
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8 CHAPPLE, Fuſtice. The difficulty with me is, whether the 


Baown. 


plaintiff is not precluded by this defence. It is hard if a man has 3 
true defence, that he muſt not plead it 5 and though at the time of 
the firſt plea the defendant was executor de fon tort, yet his adminif. 
tration is a matter of fact ſubſequent, and they ſeem to me to be 
but in the nature of one defence ; and it is a rightful one if it be 
well pleaded, which is the matter now in queſtion. And J am in 
ſome doubt, whether the defendant could have pleaded any other. 
wiſe, or whether the plaintiff can take any advan of this t. 

ON but I am not ſatisfied that the pleading is 

a). | , 

Lü, Chief Fuſtice. The damage to the plaintiff, if he cannot 
controvert the j is the material conſideration ; but if it 
cannot be ſhewn that the plaintiff can controvert this judgment, 
and that be is not precluded, I think it is. Bu let this be ſpoken 8 

BARRETT for the plaintiff (). This is an action of debt 
upon bond for forty pounds, to which the defendant has pleaded 
a judgment in the nature of a retainer ; the plaintiff replies, 
that he is executor of his own wrong ; the defendant, after the 
laſt continuance, pleads adminiſtration ; to which the plaintiff 
demurs, and there is a joinder in demurrer. The defendant 
cannot retain in this caſe as tortious executor (c). After the laſt 
continuance ee e be pleaded without leave (4), New mat- 
ter cannot be pl after the laſt continuance (e). It is the de- 
fendant's laches not to have taken out adminiſtration ſooner 
Tacbes ſhall prejudice widows or infants (g). And this is the de- 
fendant's laches at the time of the firſt plea (50. This laſt plea is a 
waiver of the firſt, becauſe a man cannot have two bars t com- 
mon law (i). Hob. 81. is denied in. Palmer v. Bar ker (4), 
Theſe pleas are inconſiſtent with each other. There is · a diſtinc- 
tion between -executors and adminiſtrators (1). This laſt plea 
cannot ſtand with the firſt. A perſon, to enable himſelf to retain, 
ought to entitze himſelf to the executorſhip, which the defendant 
has not done upon theſe pleadings (m). If the firſt plea is waived, 
the ſecond cannot ſtand, and is in abatement, fo cannot be pleaded 
im bar as firſt (. a ſecond plea contains matter not 
purſuant to the former, and which does not fortify it, that is a 
departure. Adminiſtration does not relate in all caſes (e. 


{) Skin, 274. Salk. 296. Moor, (85) Stiles, 337. 
126. pl. 273. . | Bro. Abr. Waiver“ 320. pl. 33. 
(5) In Hilary Term, 1738. ) Salk. 178. þ 

(c) 1. Roll. Atr. 927. Yelv. 137. (/) Plowd. 280. 2. Inſt. 397. 
Bonlſter's Caſe, 5. Co. | Co. 28. 
(% Reg. Pla. 63. Hale's Analyfis, 138. (m) 1. Mod, 208. 1. Vent. 303, 
te) Bro. Abr. ©* Continuance” 168, . Roll. Abr. 907. 
(f) 5- Co. 88. | (*) Salk. 296. 2. Leon. 190. 
(z) Bro. Abr. Lachey” 57. pl. 14. Ws ps, Lit. 150. 2. Vent. 18. 
FAS * 297. : 


Hob. 


Hilary Term, 12. Geo, 4. In B. R. 

Hob. 49- is aft for the plaintiff. The plaintiff is hereby 

. of his defence, This differs from the caſe in Stiles, 337. 

there the plaintiff was not hindered from his defence, as he 

is now; and a demurrer admits nothing but what is well pleaded. 
And therefore judgment was prayed for the plaintiff, 

HASSTELL for the defendant, Though tortious executors cannot 
Gaye pn ef . This is not a 
departure, but a ſtrengthening our plea, C. Lit, 304. is the caſe 
of rejoini 


zetain, which is not our caſe. defendant has nat pleaded exe 
cutorſhip, but a judgment ; and this fortifies his plea of a right to 
retain. M illiamſen v. Norwich (c) is the ſame caſe, and expreſs 
to this, And adminiftration the in this caſe, and 
relates to the inteſtate's death (J. The of Sir Thomas 


Ceckin (e) is a plea after the laſt continuance. 2. Vent. 7g ag: 
o. Ex. 


like this caſe. Boulter v. Ireland, in Moor, Coke, and 
is, that tortious executors cannot retain. Mor, B71. and Hob, 
$1. or 84. do not relate to this caſe. The caſe of Baker v. Pal- 
mer ( f ) does not affect us, becauſe we only waive our executor- 

ip. We have not been guilty of any aches, for adminiſtration is 
a judicial act. Styles, 337. proves, that an adminiſtrator may re- 
tain in this caſe. In this caſe, both adminiſtrators and executors 
may retain. Adminiftration relates tothe inteftate's death in the 
preſent inſtance. Hob. 49. does not extend tous. And therefore 
it was hoped that the defendant might have judgment. 


Les, Chief Fuftice. If this were a matter exiſting at the time 


of the firſt plea, it could not be pleaded after the laſt continuance, or 
if there were any laches in the defendant which were made appargit 
to the Court. I do not fee but this plea is properly pleaded, &c. 
This is an action of debt upon bond brought againſt the defendant 


as executor z he pleads a judgment due to himſelf upon which he 


has recovered ; and fo juſtifies by way of retainer, &c. If this 
ſtood only between the parties, the ant muſt be taken to be 
lawful executor. Then the plaintiff in his replication diſc 

that the defendant is a tortious executor, which avoids his plea © 
retainer ; for doubtleſs an executor de ſon tort cannot retain, becauſa 
he ſhall take no advantage of his own meddling without a lawful 
authority. g. Rep. er's Caſe. Then the defendant rejoins 
after the laſt continuance, that he is adminiſtrator. The law is, 
that where there is a- meddling as executor de ſon tort, admi- 


niſtration afterwards granted purges that tort; as in Pant: 


Caſe (g. It is true, that a ſubſequent adminiftration ſhall not 
abate the plaintiff's ſuit, becauſe he could not call him by any 


4 „Roll. Abr. . Roll. Abr. 
(s) x g22. 1. Brownl, 8 


Pa 1. Mod. 208. 2. Mod. <1, n. 178, 
{p) Seiles, 337. (g)_Stiley, 337+ 8 


ing 3 where the plea was a leaſe and releaſe. 
They cited Athinſon v. Rawſon 0) that tortious executors cannot 
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other name than executor 3 but it enables the party to retain, 
The difficulty is, Whether the defendant's plea is not ſuch an 
admiffien of his being executor as to prevent his plea of admin. 
ſtratorſhip, as inconſiſtent ? And it not ſeem to me to be 
inconſiſtent; for the plea in this caſe muſt be taken in the ſame 
fenſe with the declaration. I know no rule in law that pleading 
matter after the laſt continuance is a waiver, unleſs it is other mat... 
ter, as in the caſe of Barber v. Palmer, in Salk. which was a dif. 
ferent defence. Hob. 8 1. is denied in Salt. Theſe were pleas 
inconſiſtent with each other, which the preſent caſe is not, for there 
ſeems to me no inconſiſtency in it, or what amounts to a waiver, _ 
There is an objection, that the plaintiff is deprived of the benefit 
of controverting this judgment; but there appears to me no 
default in the defendant, for the plaintiff before his reply mighe- 
have traverſed the judgment, if he had thought fit. And 1 do not 
fee what other method the defendant could have taken. But 
before I give my opinion, I ſhould be glad to look a little into the 
authorities, a great number of which have been cited in this caſe, 


Pace, Juſtice. I do not think it a waiver in this caſe, the ſub. 
ſtance being the ſame; it is only a continuatioa of the fame 
defence. The tortious executorſhip is purged by the adminiſtra. 
tion; and, as I take the matter at preſent, I think it is well 
enough: but I defire to conſider further of it. | 


ProBYN, Fuftice. The plaintiff might have replied in this caſe, 
that the judgment was by fraud, that there were aſſets ultra; but 
he makes another caſe, and puts the defendant under a neceflity of 
fupporting his plea ; in which he has only ſet the whole of the cafe 
before the Court ; and that amounts but to one defence. If it bad 
deen a difference from the firſt, and inconſiſtent with the 
plea, it had been ill; but I think it very conſiſtent; and the 
plaintiff himſelf has put his caſe upon the rightful executorſhip, 
This cannot be faid to be the defendant's laches, for adminiftration 
may be diſputed ; and it is not to be obtained immediately upon 


application. The next queſtion is, Whether this is a departure? I 


rather think it a con tion of the plea. I incline to think, 
the plaintiff might take iſſue upon the whole of this, as it makes 
but one defence. The caſes ſeem, upon theſe principles, to be well 
reconciled. But if my Lord pleaſes, we will look further into the 
caſes z though there ſeems to me to be no great doubt. 


 CHAPPLE, Juſtice. The grant of adminiſtration is the act of 
the ordinary, and ſometimes takes up a great deal of time; ſo that 
there appears no laches in the defendant. There ſeems to me to 
be no waiver or departure from the matter of defence. The 
defendant admits his executorſhip according to the plaintiff's 
declaration, and does not directly admit that he has proved the will, 
&c. which would be another conſideration if he had. Adminiſtra- 
tion relates to the inteſtate's death, and purges the precedent 
wrongful executorſhip, though adminiſtration pendente lite go 


F 
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abate the plainti ff's writ. Styles, 337. 1. Roll. Abr. 92% Sid. Vavenan 
76, 1. Keb. 285. This is no departure or waiver of the bar, but — 
2 defence of it. Where the plaintiff replies that the defendant is 
executor of his own wrong, ſhall he be prevented from defending 
himſelf ? And it would be hard that the defendant ſhould not have 
his judgment in this caſe, 
Lee, Chief Juſtice. Upon the whole of this record there appears 
no title for the — Let there be judgment for the defendant, 
unleſs cauſe be ſhewn before the end of Term. 


N. B. The plaintiff did not think proper to ſhew cauſe. 


The King againſt Gardner. Caſe 272. 


HE DEFENDANT was convicted before a juſtice of the peace A penal infore 
upon the ſtatute 5. Arne, c. 14. for that he kept a gun con- tin on. g. 

to the ſtatute, being an engine to deſtroy game; which —_ 3 
charge the defendant confeſſed before the faid juſtice of the peace. me defend 


And exceptions being taken to this conviction, | kept 2 gun 


| STRANGE, Solicitor General, for the plaintiff, ſtrongly inſiſted - the Kas. 
upon the defendant's confeſſion ; and argued, that the keeping a © being an in- 
gun to kill game was within the ſtatute ; and that the words of the, firument ws 
at (ſect. 4.) being in the disjunctive, keep or uſe,” the doing , me © 
either one os the other was a ſufficient offence within the ſtatute. nos 25 


Drxvisow for the defendant excepted againſt the conviction, die, although 
and inſiſted, 2405 — againſt the — being inſufficient, _ rare a 
his confeflion of it muſt be fo too: that the charge in this convic- deſendant com- 
tion is no offence againſt that act, or any other, vix. that he kept.feded the 
2 gun, being an engine to deſtroy game ; and therefore it might as charge. 
well have been ſaid, he kept a cane contrary to the ſtatute, being S. c. 2. Sx. 
an engine to deſtroy game; for it does not appear that he actually Cafes, 385. 
did kill any game. And to charge only that he kept a gun is im- 5. O . wa. 

r, for it includes every man that keeps a gun. And the con- $& And. 
5 — only ſaying, that he kept a gun contrary to the ſtatute, "yy" 
being an engine to deſtroy game, theſe latter words are but in the 
nature of 2 cker ion, and limit the former ones to thoſe only who 
make that uſe of it: that a gun is not properly an engine to deſtro 

, unleſs it is put to that uſe, but it is for the defence of a man's 
Fes well as a ſword, which might perhaps be applied to deſtroy 
game. The ſtatute 23. & 23. Gar. 2. c. 25. does not mention 
guns, but that word is properly omitted in the ſtatute 5. Anne, 
c. 14. 3 for this act can only n. ean ſuch inſtruments as are merely 
applicable to deſtroy game, as inares, &c. ; otherwiſe any man who 
has a gun may undergo the ſame conviction. 

LEE, Chief Fuſlice. There is weight in the objection to 
this mere 8 he word © — omi in the Gan clauſe of 
this ſtatute of 5. Anne, c. 14. 3 and the general words of this act 
are not extenſive enough to take in every inftrument for the de- 

iguion 
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| Airution of game, but ſuch only as is expreſsly uſed for and appli 

cable to the deftruRion of game, and perhaps to no other purpoſe, 

— ¹I1 keeping a gun for 

his necellary' deferice, ' but only from making that forbidden uſe 
of 


it, And the word being purpoſel omitted in this 
e : ” 


Pace, Jelic, r opinion, 


* PROBYN, Fuftice. jection that the defendant has con- 
—— Boku Il anſwered, for the confeſſion can be 
carried no farther than the ned. The that being inſufficient 
the conviction ought to be Ano prohibited by 
ere — 
It muſt appear by evidence that they have been fo uſed, to bring the 

_ offence within the ſtatute 5, Anne, in which the Legiſlature did 
"SD e « gun,” becauſe farmers are d be da 


CHAPPLE, Fuflice, of the fame 3 Sid the reaſon 
the words of the act are in the disjunctive, „keeping or uſing, 
* &c.” is, becauſe people uſe other folks dogs; if- they do, 

| _ are within the act. And the keeping of them muſt be averred 


on purpoſe only to deſtroy the game. 
F. Chief Jullice. The conviction muſt be quaſhed (a). 


* (a) See Rex v. Filer, 1. Stra. 496. 683. Avery v. Hoole, Cowp. $25: 
. -  Wingficld v. Stratford, Sayer, 13. S.C. Rex g. Hartley, Cald. 255, Rex u. 
. 3. WI. 375. r Thompſon, 2. Term Rep. wn 


"LY 


Cas The n againſt Morgan Edwards, Eſq. High Sheriff 
of Montgomery. 


0 MOTION to make abſolute a rule for an information againſt 

the defendant for a miſdemeanor, in not keeping his priſoners 
the thenf of 2 built in the town of Montgomery, though he had no- 
eng, le tice from the juſtices that it was fit, and for keeping the priſoners 


L · ˙ L 3 x BO by Bred Tor (hat Rage. 
hap 2 3 : Sin Tromas Anxzr, Mx. Solicitor GENERAL, and Ma. 


dut the infor. HALLINGS, in ſupport of the information, inſiſted, that the ſtatute 
mation was re- 11. & 12. Mill. 3. had been well purſued by the juſtices ; that 
d. THE nA JURY of ſeſſions and at aſſia es are impowered thereby 
to make preſentments relating to gaols, &c. ; and that the ſtatute of 
Henry the Eighth had made Montgomery a county town : that this 
new gaol has been built a year and a half: that by the common 
law telons are to be kept in the county gaol, where there is one, 
«in the common aol” by the f. the ſtatute 5. Hen.g.c.10,which, 
according to my Lord Cate, is but declarative * 
| * 
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priſoners is an improper one, and juſtices can only commit to the 
public county gaol. Set ; | PL 

To wHICH it was anſwered,by HaywarD,Serjeant, WilnkA- 
nau, and TAYLOR, the defendant denies by affidavit that 


the houſe is hired, or any rent paid for it : that the ſtatute of 21, & 


12. Will. 3. is, that in caſe the common gaol is inſufficient, upon. 
a preſentment by the grand jury, there ariſes a juriſdiction to the 
juſtices. Here they have not produced any preſentment, orders, 


&c. to prove a proper juriſdiction; neither do they fo much as 


ſhew that the old gaol is not ſufficient, or that the new one is a 


ic county gaol : that by the 14. wry ob 10. ſheriffs have 


publi 

the cuſtody of z 21d being anſwerable for their priſoners, ma 
keep — 2 they pleaſe: that it does not — 
authority the perſon had who tendered the key to the deſendant: 
that the place where the defendant now keeps his priſoners is a 
uſual and commodious place: that this new gaol did not appear to 
be ſufficient tohold and keep the priſoners, but that it was ſo damp, 


inthe 11 &c. that it would have been murder to have re- 


moved them to it: that the water comes into this new place, and 
the walls of it are ſuch that the priſoners may eaſily eſcape: and 
fo the ſheriff might have been cenſured, as others have been, if he 
had removed them thither : and that this is an improper applica- 
tion, becauſe the Court will not try a right in a criminal way. 


Lax, Chief Juſtice. There is no act of parliament which ap- 


committing to the county gao!, but only to the rommon 


points 
gaol. By the 11. & 12. Will. 3- power is given to juſtices relat- : | 


ing to upon preſentments. It does not appear to be a gaol 
= 14 exp and for the preſentment is not before us. . 
though ſome affidavits ſay there is no common gaol, yet it appears 
there is one uſed as the common gaol of the county; and you muſt 
therefore ſhey + this to be ſuch a gaol as the ſheriff is obliged to 
carry felons to, in which you have failed. If you had purſued the 
ſtatute ſtrictly, to be ſure, the ſheriff muſt have by law carried his 
priſoners to it: and then he is within the juriſdiction and order of 
the juſtices, But upon the whole, I do not think this fuch a caſe 
28 we ought to proceed upon by information. e 


Pax, Fuſlice, of the fame opinion. Quere. ; 


- 
* 
— 


PROBYN, 


— . 
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Tax Kixe | PROBYN, Juſtice. The rule ought to be diſcharged: There 
2 gcughtto 1 There was no gaol, or if there 
——ä—ͤ— was it was inconvenient. Sixty years uſe of a houſe for a priſon, 
HricxSureryy as in this caſe, was ſufficient to nominate it a county gaol. The 
„ . Mox76Go- court of grand ſeſſions having a juriſdiction, application may be 


mzzy made there; Which is a further reaſon for diſcharging this rule. 
 CrarPLE, Juſtice, of the fame opinion. 


Caſe 274. Thruſtout againſt Gtey. 


Se Whether TN AN EJECTMENT brought for certain cottages, otherwiſe light. 
the king can li- &- houſes, in M intertoun, in Norfolk, THE jun found a ſpecial 
ceaſe one per- verdict, containing the ſeveral patents under which the faid light- 


badet on an. bouſes were erected, &c. 
Fu pan ed Two queſtions aroſe on this ſpecial verdict, 
a kghthouſeon his | 


 emnfel, its a FizsT, Whether the prerogative of the crown extends tolicenſs 
ceſion of the 2 perſon to build a lighthouſe on another's foil without the owner's 
knd w the conſent (a)? EF 


SECONDLY, Whether the grantee of a licence to erect light- 
ben does; by building one upon his own ground, make > celan 
of the land tv the crown? 


Cx Axxkx for the plainti ved, that the prerogative does not 
extend to 5 a — £4 build on another's ground. Beacons, 
indeed, cannot be —_ ————— and at 
common law, none but the king erect (c). But 
there is only one inſtance of a power to build fea-marks, 


(s) Pre, Whether the king can poration of Trinity Houſe, 1715, by Lord 
grant to another power to erect lights Cowpen The Corporation of Trinity 
bouſes, c. upon my ground, or build Houſe v. Sir Malthus Ryals, 1725, in the 
one there himſelf, without my conſent? Houſe of Lords. 4. Inſt. 145. Davis, 
See 1. Inft. 148. verſ. fin. 3. loſt. 204. 12. Lit. ſect. 374. Cro. Jac. 340. 399. 
b. Grotius, lib. 2.c. 3. C 14. Molloy, 1. 2. Keb. 114. Gibbs v. Hoſkinſon, 
. 2. C. 16. . 5, 2. Roll. Abr. 171. er, Go. Br. Covenant, 2. 2. Roll. 
(E.)- pl 4 3. Br. tit. pl. 12. Abr. 288. pl 2. 285. pl. $2. Patents 
Moor, 474 Huddy v. Wellhouſe, ta erect lighthouſes on another's ſoilupori 
Cro. Eliz. 462, 463. F. N. B. 225. E. record at the Rolls, 28. Hen. 8. 13. Fac. 1. 
1. Co. 13. Bro. tit. Patents, pl. 111. Dungeneſs Lighthouſe to Howard, 
=. Roll. Abr. 187. 12. Co. 12, 2. Roll. 11. Car. 1, Dungeneſs Lights to Bullock, 
Abr. 164. pl. 16. 11. Co. 86. 13. Hen. 3. 22. Car. 1. Three Lights to A. 
16. a. © Hale's H. P. Cor. 1 vol. 56. 12. Car. 2. Dungenefs Lights to Ship- 
Raym. 448. Caſe of the Town of Win- man, 23. Car, 2. Three Lights ro Smith, 
chelfca, Plowd. Com. 313. 336. 12. Co. 30. C. A Lighthouſe on Sir Edward 
12% 13- Childs . Sans, in Saund. 297. Turner's Ground to Trinity Houſe, 
Lutw. 383. 3. Lev. 160. Dyer, 60. b. F N. B. 222. A.—NoTzs t© MS, 
The Corporation of Trinity Houſe v. (5) 3. Inſt. 204. 

The Caſe of the Cor- ( 4- loft. 148. 


and 
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and that could be given only by parliaments (a). In Eafter Term, — a 


in the firſt year of James the Firft, it was reſolved, by the two 
Chief Juſtices, the Attorney and. Solicitor General, that the 
ſtatute of Elizabeth was a general law, extending to all light - 
houſes. In this caſe there ought to have iſſued an ad quod 
damnum (b). The preſent queſtion will receive a great light 
from the general laws of nations, wherein the publica utilitas 
is not underſtood to mean anything lucrative, or to increaſe the 
blic coffers or treaſures, which would make prope precarious; 
he who loſes his property for the public ſafety or ſervice ought 

to be ſatisfied for it (c). Grotius (d) ſays, that loſſes for the public 
good ought to be equal. 4 ry 4 (eh, who wrote about fifty 
after Grotius, (peaking of the ſovereign power over eſtates, 
— all Grotius's arguments into one chapter: and our laws 
agree with theſe general reaſons. In the caſe of the prerogative of 
the crown in digging falt-petre (f) it is ſaid, that the inheritance 
muſt be left as it 8 W 1 
to be repaired ; it is but a purveyance, and js not to 
—— (g). In 1. Hales H. P. Gr. 56. there is a record of 
a caſe where a county ranſomed themſelves from the king's enemies 
for their common welfare, but the party who paid the hne was re- 
compenſed for it (5). This prerogative can hurt no man's inhe- 
ritance. The neceſſity which gives the crown a prerogative 
in the ſubje s pr muſt not be for the convenience of a par- 
ticular part of the ſubjects, as in this caſe, or for profit to the crown, 


but to obviate general dangers, and then the owner ought to be 


ſatisfied. SEconDLY, The caſes where a man by opening a road 
or ſtreet in his own ground, or uſing his chapel as a pariſh-church, 
is aid thereby to have given them to the public (i), are inſtances 


wholly of a public nature; and making ſuch a ftreet is for the 


benefit of the party, being for the eaſement of his own tenants ; 
but no ſuch covenant is implied in the preſent caſe, In Cro. Jac. 
240. it is ſaid, that the patentee, when he takes by the patent, 
conſents to all that is therein, which ſhall be taken and interpreted 
as a covenant on his part; yet that will not reach the preſent 
caſe, for here the grantee is bound no longer than during the term, 
and the covenants extend no farther ; and therefore, upon the expi- 
ration of the term in the grant, the land continued the owner's. 
In theſe patents, wherever the ſoil is in the crown it is always 
granted, and where it is the owner's it is taken notice of. 
2 the ſeventeenth year of Charles the Second, Tinmouth _— 


was granted to Edward Villers, and the crown granted the ſoil. In 
% 8. Fl, Co. 13. (amg £5. £7. z. 
(5) 2. Edw. 3. 7, 8. De jure Naturali et Gentivm. 


(-) Gretius de Jure Belli et Pacis, (f) 12. Co. 12. 34948 
lib. 1. c. x. ſect. 6. lib. 2. cap. 14. ſect. 7. (g) 2. Roll. Abr. 178. pl. 10.—8ee 
lib. 3. cap. 19. ſect. 7. lib. 3. cap. 20. alſo the Caſe of Mines, in Plowdeg's 
ſect. 7. De Fide Publica qua Bellum Commentaries. ; 
finitur. | (5) 2. Jaſt. 63. | 
(4) Gro. de Jure, ſect. 8, () 2. Roll. Abr. 288. 
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Tuxverovr the twenty-eighth of Charles the Second, the patent of 
a Spu int Lighthouſe, at the mouth of the Humber, was 
wy 2 Tafinien ell, the p+oprietor of the ground. And they can- 


1 
not t but upon equal terms, as where a benefit ariſes 
— thoſe who pay (a - The caſe of Gibbs v. Ofbaſton, where 
it is faid, that an ej t will not lie for a lighthouſe built in 2 
different place from that where the former ſtood, ſeems, from the 
record, to be but a diftum of Mr. Keble, and proves nothing but 
that there is ſcatcely a caſe in that author which can be depended 
Bor x fir the defendant. This ejectment is not maintainable, 

is a ceſſion of the land to the crown, which for the public 
benefit is conſidered as an extinguiſhment of right. Lighthouſes, 
ienes moniterih, Ge are (et up bythe crown ooly, and can beer 
by no other authority ; therefore the in them muſt neceſ. 
farily be in the crown (b). After the term compriſed in the patent 
is expired, the crown takes the land as a reverſioner ;, like the caſe 
where a tenant fixes coppers, &c. to the freehold, which is deemed 
a gift in law to the reverſioner (c) ; for though they might be 
removed during the term, yet if t! y are continued there after the 
term, they become a gift in law to him in reverſion, and are not 
removeable. So if the leſſee builds a new houſe on the land de- 
miſed, the leſſor may bring an action of waſte againſt him for let- 
ting it go out of repair (d). Upon an equal claim of right, the 


cron has the preference (e). This is as much a gift ofthe ground 


to the king as building Ae 
there is no difference. The Cafe of Mines (/] was fo adjudged, 
pan hs. canton. of 590ng og: ths, pare ood of the realm; and 
ballaſt may be dug in another's ſoil, it being pre bone. publico. 
A tax may be laid upon obliged to repair beacons before 
they want it (g). By the civil law, property may paſs without 
ſolema ad, where the caſe is of a public nature. By the common 
law, property may paſs without the ordinary ceremonies of feoff- 
ment, livery, &c. as by exchange, extinguiſhment, ceſſion, or 
dereliction of right. An exchange of lands in the ſame county 
mey be without deed (5). If an infant exchange lands, and after 
his full age occupy the land taken in exchange, that perfects it 
for it was not void at firſt, becauſe it amounted to a livery (i). 


An exchange in pe hang is good, though he is ſeiſed in his pubic 


capacity, and the ſubject in his natural capacity (4). 

This cauſe was again adjourned (7), and argued as follows in 
Trinity Term 1740. 

(-) Bro. Abe. n- (3) Co. Lit. 57. 1. Roll Abe. 676 
d) 4. Io. 148. | © (i) 1. Roll. Abr. 875. pl. 4. 


x (© Co. Lit. 51. : ' 
Led Darcy v. Afﬀewith, Hob. 234. (WW) Ir came on originally in Hilary 


s) Woodward v. Fox, z. Vent. 267. Term 1738, when it was adjourned to 


Plowd. 313. 336.—Sce 12. Co. 13. the preſent time. 
_ (8) N 448, — l | 


On 


| Hilary, Ter, 13+ Geo- a, Ja BR 4835 


On ſpecial verdics in je ment the general queſtiqn was ated, Txzverovr | 
to der. 1 er the acceptance of letters- patents to create a light l . 
bouſe gives the reyerſion of the ſoil to the crown ? | r. 


: 


-PracToR for the plainti f inſiſted, that the foil continued in the 
owner, becauſe it is a maxim, that Cujus git ſolum ej us eſt uſque ad 
lum; and although no lighthouſe ſhall be erected without the 
king's licence a), it docs not follow from thence that he may erect 
them wherever he will. The king's licence is only to Jo that 
which cannot be done without ; and if thatTicerice be but for years, 
there is no reaſon why the land ſhould paſs for ever. Fairs, mar- 
kets, rivers, ferries, &c. are for the benefit of the public, and yet a 
grant of theſe to another's prejudice'is void. The Caſe of Mines 
was cited on the other ſide. from Pletuden; but the reaſons there 
iven do not extend to this caſe: for lighthouſts may as well 
bal our enemies as the ſubject, but beacons are for the defence of 
the whole M _ 15 digging falt- —_ br or alſo de 
done in that wa is prejudicial to the ſubject. The 
king may lay em 1 ( bor "hey are for the . as 
realm, and the ſubject's property is not to be l Tbe 
king carmot give me power to ouſt another of his (4). - In 
Dercy v. Aſtwonth (e) it is faid, that anything eſſential to a grant 
ſhall paſs as incident ; but that is not applicable to this queſtion, 
When cheſe etections ceaſed to be lighthouſes, ought to be 
confidered as buildings, and the owner may uſe them as ſuch, - 
though not as lighthouſes, The caſe of Hana u. Fox ( f ), 
concerning the king's prerogative in bans nullius, is not applicable 
to this matter; b Gibbs v. Ofbaflon (g) is with us. A diſpen- 
lation · licence paſſes no intereſt, but only makes that lawful which 
would not be ſo without (5). And this licence has its effect for 
the time, which is che lawful 4 of it. And this prerogative 
is not to be erected for the e . | 
but it muſt be for the defence of the whole nation in gene | is 


| Frovp for the defendant. It muſt be granted to us, that 
the whole ought to be preferred to a part, and that property is 
facred until the public uſe requires it; which is the original compact 
upon which property ſubſiſts: and then property is not taken 
away, but ceaſes ; and yet Cufrs eff ſolum ejus off uſque ad cœlum. 
In 4. Inf: 151. there is 2 commiſſion to erect firebores, &c. and 
tolevya toll for ſupporting the fame. ' Fairs, markets, ferries, &c, 
are rather enſements than anything elſe; but lighthouſes are of 
neceſſity. - And as to their being liable to be made uſe of by our 
enemies, our ſhips, &c. may be made uſe of by our enemies, if taken 
them; and therefore that can be no argument againſt them. 
on to the public, as ſtated in Puffendorff de Uſu Caption, is 
pot unknown to our laws; as in the caſe of ſetting out à ſtreet to 
: 4 8 v6 i000 þ of n N 


(5) Carth. 74 * 0 } 2. Veat. 267. — 
(c) Plowd, 236. Moor, 671. ) 2. Keb. 113. * W · 
4) Roll. Abr. x (5) Vaugh. 320. 


Yar. VII. U the 


- * 
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resverevv the public, which cannot be reſumed o). So of a man's private 
chapel (b). So in equity, ifa man ſee another build on his ground, 

Lo and ſay nothing againſt it, he ſhall not be ſuffered to pull it down 

again. —— — os a gift br 
an exchange of the ſoil; and therefore judgment ought to be giver 
Pao, Juice, being abſent, this was ordered tg ſtand over for 
judgment till next Tem. — * 
h. 307. . 2-Inft. 25. (5) 2- Nen Abr. 288, 


Caſe 27. Phe King againſt Wyvill and Others. 


An information THE DEFENDANTS were copybolders who claimed 2 ri 
granted int 1 common to be taken in the hs ates hve all 


ky e | ſowed again, &c. except in thejr own grou Being kept out 
own indiofures incloſures, they. afſembled zogether, and began to pull hand 


claim of fences, Upon being forbid to proceed from pulling down any more 
common they they defied. out ſoon — and in all pulled down 
2 5 two hundred and ninety rods of incloſure; for which they were now 
— c Trow Mogi noche gramed aguink 
— . y n þ | : 

IT was ARGUED for the defendants, that this caſe being a mat- 
3. Roll. Abr. ter of private right ought 2 tried by a criminal proceeding, 
Prag 30. 28 an information (a). And it was compared to the common of 
2. Ia 38. Btrack, in $ir Miles Corbett's Caſe (4). en 


1. Burr. 26s. IT WAS IXSISTED for the fing, that commoners gould 

* Term 2. nder a pretence of right, uſtify acts of violence and Whale, 

5 where they are injured, the law has provided a remedy for 

them e); and therefore if commoners break down heogey o 
pales, or throw down ditches, they are rioters (4). | 


LE, Chief Juflice. The rule was for the defendants to ſhew 
cauls why AN ISFORMATION ſhould not go againſt them for 3 
riot. The time when theſe incloſures were mad does not appear, 
There ſeems to he a confeffion of right of common in them, vix. that 
the freeholders, &c. have a right of common between the reaping 
and ſowing the fields, except ip their own grounds. I canno; 
interpret this ta be a common pur cauſe de vicinage. There is p9 
warrant for that opinion. Where the Court fees a douht whether 
the party who has done the act has a right, to prevent the trial of it 
there ſhould be ſomething ſhewn yery ſtr In thjs caſe I ſeem 
inclined to the right of the copyholders. If a man having a ri 

of common is excluded by erections, he may haye a ſpecial actiog 


- (8) Rex v. Rhodes, The Caſe of he (.) 2. Roll. Abr. 4. 
en? nnn. 


— 


11 ab ea. . =m] ar mig 4. = 


- 
a as tt a AA a a a a Acc wa omÞ_. 
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the caſe againſt the lord, ſetting forth that he could not thereby Tz KI 
9 his common in ſo full a manner as he ſhould. And an in- K .. 4 


forma 
ied ſince I ſat here, there being a claim of a right, and no 
_—_— uſed | Pega pin toes them. 8 
it appears that the party had no right, then he myſt anſwer it, 
Therefore I think this rule ought to be enla yatil it appear 
what right the copyholders had to remove theſe agrecable 
to the common practice ; and this matter being tried in a civil 
way, you may apply again to the Court. ww 
Ms. SE& JEANT EYRE propoſed, that the rule ſhould be enlarged 
Pace, Juſtice, who aſſented to this propoſal, cited Burnet v. 
Sir Robert Barnell. 15 N ö 
ProBYN, Fuffice, of the fame opinion. If the incloſures were 
made before tenant came in, it is more inexcuſable to 
them down than if erected afterwards and newly erected. Here 
are two hundred and ninety rods of fences thrown down, though 
there were ſufficient gaps for them. Where copyholders aſſert 
their right in this manner, and being forbid, as in the preſent 
return again, it is an illegal methad of aſſerting a civil right, and 
feems to me an act of farce (a). In the caſes put, there was no more 
dane than was peceſſary ; and I agree to them. In the caſe of 
Whaddon Chaſe, all the parties were tenants, and the information 
was granted. And the manner of acting in this caſe diſtinguiſhes . 
it from thoſe put. But if yoy will try this civil right, I am ſot 
enlarging the rule; but it muſt be done within a certain time. * 
_ CHAPPLE, Juſlice, abſent in the Duchy-court, 
Pack, Fuftice. Let them agree in trying this. I do not think 
their Wear ſignifies vob... ch 
The rule for the information having been enlarged upon terms, 
namely, that the copyholders ſhould by their right the following 2 
afizes, was, in, Michaelmas 1739, made abſolute, they not having | | 
proceeded to trial purſuant to the rule, R ; 


(a) The diſtintion ſeems to be this: abridged by the act of the lard, in that 
If the lord of the manor make a hedge caſe his remedy is by actieg on the caſe, or 
round the common, or do any other act by an aſſize, and he cannot aſſert his righ 
thatentirely excludes the commoner frem by any act of his own. Pe Loan 
cxercifing his right, the latter may da Kenyon, Sadgrove v. Kerby, 6. Term 
whatever is neceſſary to let met intcg Rep. 485. See ale Maſon v. Ceſar, 
the common ; but if the co:umoner can . Mod. Rep. 65. and Cooper v. Marſhajly 
g*t at the common and enjoy it to a'cer= I. Burr. 265. ö > 
an extent, and his ritznt be merely | | | 


I The King againſt Harman, F: | Caſe 276. 
THE QUESTION was, Whether a certiorari ſhould be granted A en lies 
* OO orders of jultices before an appeal to their ſeſ- i remove an 


hy U 2 | Liz, appeal. 


tion for a riot in removing bedges by copybolders, &e. was ,.., Ora. 
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TR Er, No d6ubt but « gerrreri 
na TE. Joe , iotwithitanding — 


art Appeal to the feffions piles of pp does not fee or 
i hee ts Cor Goes this point. The can te 
is Court has made an) rule to make i irregular to 

— before an 145 firſt made inf! determined ? 

at cull Sail. Th nify to cls whe renal hes 

is fixed ſußf e's rule were getiefal; it may be 

with fot ths TITLE privilege of 

» as thus caſe is. Though n tment 

e deen removed here before any F do not deny but 
ee 6 pad rn bythe lane pn tt whoſe benefit it 
is may waive it. pen, indeed 1, the Court will not remoye 
orders by certiorari till "The judgment of the feflions has been 
8 Thor o Hr te re mult be dif- 


Caſe 237. . "The track of paipſhice an Godfrey, 


Upon » motion TE PA AINTIFF arreſted the defendant G hte tin pou 
ee — of Hampſhire, Who deſired Jeave to — the next 5 
defendent form N 6 be in the juriſdiction of the town and county — 
eſcape, if it be 08%fbampton. He by that means made his eſcape. Upon all th 
ſwotn that be appearing © upon affidavit, 


was lawfully ar © 7. 
refed, it hal be Tut $OLLIEITOR GENERAL moved the Court to make the 
prefumed rule F 8 


— Du Arn, Serjeant, for the defendant, inſiſted, that it was not 
2 —_—_ lay that the defendant was Nn 
8 221 without an actual touching (a). 


to —— an Nees 8 eiroR GENERAL contra, thatthe ruleoughttobemai 
* abſolute ; thee breaking intoa room charged with a legal writ againk | 
| e i600. is an; e N he eſcape out of the window. Sub- 
- yp (5); and a reſcue may be returned 
upon — — but not upon execution, becauſe in the firſt caſe 

| he'carnbt raife tile paſſe; as he may. in the other caſe (c). 


Les, Chief Tuſtice, When officers ſwear that they haye arteſted 
2 pefſon it hall de ſup that they Sblerved the circum- 
ſtantes 3 thou 2 not touched, yet if be know there is a 
Fee hitn, and ſubmit to ＋ it 5 an arreſt. The caſo of 

ne v. ar lei 77 110 fot there the man enden ured to 
avoid the arreſt, and did not ſubmit to it. If bailiffs permit a man 
to go toa public- houſe, and he gets into another friion, it is a 
n in thoſe who afhft him. It is a rule of this court, 


ol OY * n. 


6. Med. | = 4 
ee Hat, | 1 4 


E « . 
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that you cannot apply for an attachment until a reſcue is returned, Tus sakatrr 


where it may be returned, as in caſgof meſne proceſs ; otherwiſe 
where a reſcue cannot be retutned, as upon an execution. 

Pact, Juſtice, abſent, propter ægritudinem. 
| PrROBYN, Juſtice. As an arreſt cannot be made without laying 
hands, where an arreſt is ſwornz it muſt be ſuppoſed the hands were 
laid upon the perſon arreſted. If no hands are laid upon a man, but 
his horſe is ſtopped, and he . 1 to a houſe to make it up, 
it is a ſubmiſſion to the procels ; if he go into another juriſ- 
diction, it is a fraud. a man run out of cuſtody into another 
county, they may purſue and retake him. 

CHAPPLE, Juſtice, of the fame opinion. 8 

Lx, Chief Fuſtice. Upon a reſcue; the uſual practice is to 
grant an attachment (a | 

The rule for attachment muft be made abſolute. 

ProBYN, Fuftice, ſaid, that officers who give ſecurity to the 
ſheriff — either for or . him, — they 
are parties in intereſt. | | 

( Rex . Belt, 2. Salk. 386. 


U 3 EASTER 


Haurentar 


Gopr KIT. - 


—— ee — 


_ — 
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The Twelfth of George the Second, . 
The Common Pleas. 
$i John Willesz Kut. Chief Jaſite. 
Sir Alexander Denton, Kat. | 
Sir John Forteſcue Aland, Kt. Fuſtices. 
Sir William Forteſcue, Kuti. 


Dudley Ryder, Ej. Attorney General. 
John Strange, E/q. Solicitor General. 


ei Waring againf{ Bletchington. Caſe 278. 
TYULE , to mend a judgment entered on the roll in a ſub- Judgment a- 
R Term to that in which judgment was entered: wended by in- 
the amendment deſired was, to inſert ** dh rerover” inſtead 58 © #6 re 
of «© ought to recover,” which is uncertain, and not a judgment to of - 
recover. N F | * 
Ir was 5A againf? the amendment, that it is an error in law 1. Rell. Abe. 
and not the miſpriſion of a clerk, and therefore ought not to be 2. 
amended in a ſubſequent Term, the Court having no ſuch power. 4. 359 
Caſes cited againſt the amendment were, Blackmore's Caſe, 8. Ce. Doog. x — 
156. Cro. . Palmer, 198. 259. 1. Roll. Abr. 201. 2. Vent. 133. 
1. | 


1. Brownl. $6. 430. 5. 147. 1. Oo. Dig. 
| ConTRA, in ſupport of the amendment, the caſes cited were (,)). 
1. Vent. 132. Eafter Term, 10. Geo, 2. Forfler v. Blackwell, 
where the 2 was 9 the 2 words. Hob. 327. 

Cra. Fac. 2. Leon. 1, 2. Cro. Eliz. 203. Stiles, 26 
{Re re Fan t. Sid. 76. 3 

. Tas — were all ef.qpiaien that , ſhould be 
made, for as the words now are it is no judgment of the Court, 

dut a mere nullity ; that the ſtatute 16. & 29, Car. 2. warrants it; 


for though it de not fall within the inſtances there given, yet it 
is a miſtake of th like nature. 7 1 
Fr Son V4 Colthurſt 


_—_— — 
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Cafe 279. .* | Colthofrft againſt Colthutſt. 


In what caſe TYEBT ON AN ARBITRATION BOND. The defendant plead; - 


pleading mutt « ng award.“ lainti lied l 
| no a be plaintiff replied, that the arbitrators made 


— an award, by Word of moũth, t mould pay the 
plaintiff two hundred and ſixty- ſour pounds, and that the plaintiff 
demanded that ſum, and the 7 0A refuſed, &c. The defend. 
ant rejoined, that the arbitrators refuſed the charge of the award, 
and traverfed the award by word of mouth. To which the plain- 
tiff demurs. - W317 $3 777 #3 k 4 
The rejoĩnder is only an inducement and the fame as the tra- 
verſe, and. would put the plaintiff to an unneceſſary ſur rejoinder; 
that they did awird by word of mouth: and Cre. Eli. 754 
2. Salk. 583. Co. Lit. 126. . Yelv, 137. were cited. | 
Wurrxs, Chief Fuftice, In all fats: where a ſngle point is 


put in ĩſſue, the party ought to conclude to the c ntry. If iſſue 
be joined a traverſe mult neceſſarily be a deriiel, 2 no iſſue can 


ee 
and gave eee leds ado! 
judgment againſt the defendant. | 
Caſe 280. Marriott againſt Thompſon. 
—— DEST on e rn executrix of her 
denies, 26 00 picaded that her huſband, before Jas 


ber deceaſes bound in an obligation, that if the marriage took effect, and 
_ huſband,can re- ſhe ſurvtved him, he would leave her four hundred pounds, 
un, on bond otherwiſe the bond to be in force; that he died without leaving 


ber any ſuch fum, and made her his executrix ; and that he u. 
Ms conditecdd ined for the ſum in the bond ; and that ſhe. had no afſets ura. 


Rr a, U IT WAS OBJECTED, that the cannot plead a tetaiger om n bond 


* 


.- marriage wok. Even to andther perſon, becauſe the reaſon of 'retainer is for want 
eff. 21.5 8 


of a perſon againſt whom to bring the action. a 

. Lit. 4% "DxaveR, Serjeant, contra. The reaſon of retainer is becauſe 
4 = nc ah the ſame hand is to pay and receive, and ſuch retainer is conſider- 
%. ed as a privilege and as a payment, as 2. Roll, Ar. 684. Fl. g. and 
* Grey v. Driſcall, Trinity Term, in the tenth year of George the 
| Second, adjudged, that a retainer may be given in evidence on a 
plent navi, decauſe the law changes the property of ſo 
much of the = and as the manner in Which the — 

pounds is to de paid is hot ſet forth, it muſt be byexecutors; 
in Hob. ww Mey, 26. it is laid down that an"etevutor may te- 
tain; and the teſtator, by making her exegutrix, ſeems to have 


intended to prevent the forfeiture of the bond; and if ſhe ſuffered 
the bond to be forfeited, it may „ 
2 wd #0<F A AGE. 
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por and DexTON, Jafficer. An executor cannot retain for Nassen 
the penalty of a bond, becauſe the plaintiff may reply to the ples of , , 
the execotor, that there is but ſo much due. And although it wass 
objected chat the penalty belongs to the obligee, and the wife has 
no remedy but in equity, yet ĩt is laid down in Dyer, 2. Mor, 2. 

1: Aud. 36. chat an executor, ho bas no right of action, may yet 
retain; as where the executor pays money to the value of the 
Per, and the caſe of Roſtelly d. Godelpbin, in Raym. 48g. 

bow. 403 and Stn. 215. is in point, except the words & toeave 
a her” and t to pay her make a different report. Lallow re- 
tainer may be given in evidence, butt mult bea debt which ſub- 


| Tiſted and was due to the executor. 


WatkES, Chief Fuftice. I took it that the method was, that 
the obligee Thoul Kling a action and the executrix canfeſa — 
ment to him, and he d aſſign a judgment to ber, and then 
ſhe may plead retainer. Equity is againſt the retainer, for in 
mu 47. allow neither merger nor retainer, but both are at 
law on the foot of the rule of retainer, that ſhe may retain where 
ſhe cannot have an action, as where ſhe ſatisfies out of her own 
goods; and if ſhe may do this in the caſe of a ſtranger, why not in 

own? and more it is ſo to do. The next enquiry is, if ſhe has 

as ſhe ought to do; for it ſhould be pleaded that it was in 

order to avoid the penalty of the bond ; but ſhe has pleaded that no 
part of the bond is paid, which contradicts her retainer. 

Adjournatur. | 


Grigg's Caſe. Caſe 281. 


A. rote B. for a valuable conſideration, of lands in Hilton, On a covenant 
in the pariſh of Maſſum, and covenants that he and his wife o levy a fine, 
ſhall make further aſſurance to the fee. The feoffee enjoys as g 22 
ſeſſion for twenty- three years, and then n his * 
wife, deſiring they would acknowledge the note of a fine before note of a fine for 
commiſſioners of his lands in the pariſh of Maſſum, which the = lars. 
koffor refuſed z on which an action was brought. | 


Ir was OBJECTED, that the defendant ſhould not refuſe the 
note of a fine for containing more acres than he ought to paſs by 
the fine, becauſe the admeaſurement may not agree; as Cro. Fac. 
251. 1. Bulſt, go. Moor, 810. | 


Darn contra, That having more land in the pariſh than 
paſſed by the feoffment, he is not obliged to acknowledge that note 
and the feoffor and his wife are excuſable, if any prejudice may 
_ iſe from it: and though no more lands may paſs by the fine than 
ate contained in the feoffment, yet the wife will be barred of her. 
dower in the reſt; and cited 2. Buſſt. 317. 1. Roll. Rep. 103. 
117. | 


WILL Es» 


Gnied's Carx. | WiLLEs, Chief Fuftice. This caſe does not depend or the 
— Aa the caſes cited on either fide. If on a NS 
levy a the note of the fine with which the covenantor is 
ſerved contains a few more acres, it is no excuſe to refuſe it; but 
when the note contains other lands it is quite difterent ; and the 

„lands in the note, in the prefent caſey are in another place than the 

lands in the feoffment are: There is no covenant on the wife's 

part, nor is ſhe obliged to bar herſelf of her Jower. And the note 

does not fpeak of Hilton, but the patiſh of * 

Fon rxscu ALANS, ice, faid the fines could enure to no 

other uſe but to bar her of her dower in the other lands. And ſor 
this laſt reaſon, 


In Trinity Term following, judgment ni being given this 


* 


TRINITY 


1 


— mT wat, | 29 
TRINI TY TER NU. 
be Thincenth of Georgs the Sec.: 
6 1 
Hr John Willes, Knt. Chief Tuffice. 
Sir Alexander Denton, Kt. 


Sir John Forteſcue Aland, Kut. Juſticer. 
Si William Forteſcue, Kut. 


Dudley Ryder, Eq. Attorney General. 
John Strange, Eſq. Solicitor General. 


Down againſs Rowell. Caſe 282. 


N country cauſes, that is, where the defendant lives above twen- A defendant 
miles from Londen, the defendant has eight days to plead in who lives above 
om the notice, four days longer than that live in town Went miles 

or nigh it. The defendant, after the four days rule to plead was em "ont as 
out and before the eight days were expired, demanded oyer of the piead, and may 
plaintiff s bond ſet forth in the declaration, and on the ninth day demand yer at 
took out a ſummons . e eee 
time to plead to it; the plaintiff being adviſed that cyer could not w pie. 

be demanded after the four days rule was expired, though the de- 8. Mod. 228. 

fendant had eight days to plead in, ſigned judgment notwithſtand - 1. Mod. 2. 

ing this ſummons. And now the defendant moved the Court to + Ng re- 

have it ſet, aſide, oyer of the bond having never been given as de- Tidd's Prad 
manded. 75 | I 243. $8 
The queſtion was, Whether a defendant, who lives above 

twenty miles from London, and by a rule of the Judges has eight 

days to plead in from notice firſt given, has time to demand oyer 

of a bond, &c. any time before his pleading is out? or, Whether be 

ought to have demanded it before the firſt four days of pleading ? 


N. B. The rules to plead are never given for eight days, but all 
for four days, — Co aan. 
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Down And as to the firſt eſtion, W1LLEs, Chief Fuffice, and Dey. 
ag Ton, Tuftice, were opinion, that the defendant ſhould have the 
Row®Lt- fame time to demand gyer inias he has time th plsd im, without 


having a to the four days rule for ropes Fo which re ary 
Chief Juſtice «+ 7 he” ER — in 
ant lived twenty miles from Londa. MI I. 261 L 


ForTESCUE ALAND, Fuftice, on the dry thought that 
the defendant muſt demand er within the four days, — he 
has eight to plead in; becauſe, faid he, if the defendant can de. 


mand oyer in eight days, be demand the. ſame time to — in 
abatement, and the conſtant — that the defendant 
plead in abatement after four days. 
eren 
do * 
Surmons, after And another 8 this ſummons taken out by 
time to rol che Send th aye NE bat ed kg was ex- 
bas expired, is pi red, though before * intiff had ſigned his 3 Ae could 
— hy any right in — nn E not taken out 


too late? 7 


As to the laff queſtion i 8 oo ifa 1 
to plead be taken out, after. xulos to- plead are out, the ſummons 
will avail nothing, and the plaintiff may lien his 8 not · 
withſtanding. e ora 


The judgment was ſet aſide. 


"Cale 283. 8 Preſton Hp Funnel nr 
- Adeviſe 604 T a 761A. of, if prius theifolls caſe was made for 
. — . y aagep ey 1 7 ſi 


. <<, remainder io 

< theneareſtre- *T\. Zagle ſeiſed in Tee of co opyhold lands furrendered 
ee of his will, and died. f deviſed Mem e 

. 2 ny oving manner: 1 give to my hrgther 

ere. chattels, Kc. houſes, lands and tenements, « ear ge 

< mainder to © have in the world, rd for apd ring his gatura 575 


cies bei id; and Fes het 
. ion bs in ne Pur 
4 $ to him r 7 
ON, < the neareſt of kindred to me, firſt 2 1 e 
ver be told, bot © faid lands and houſes are never to be ſold, but to be kept in re- 
kept in repair, ct nair ; and that this houſe which-Linow Jive inisito- deſcend to 
yearn, the names of the Kagles, andato he kept up as the world 
.. ͤ and-never:to, be-ſ}dt”? — alied /ſeiſed ; 
fe w B. "after whoſe death Thomas ag le, thei brother, entered and died; 
and. after, at a court of the manor, Lamas Eagle, the nephew, 
was admitted, and .ſurrendered the premiſes for a valuable con- 
N ty ons JF; Charles and his. heirs, who Ke them. 
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the defendants. The caſe further Rates, that there is a cuſtom in Panoron' 


the manor for the tenants to ſuffer a recovery of thoſe lands, of 
which a recovery ought dy law to be ſuffered; and that T. Eagle, 
the nephew; before his death, never ſuffered any recovery of theſe 
ptemiſes in the manor court. The leſſor of the plaintiff js the 
neareſt of kin to the teſtator, and heir at law to him. 


Tax gvtsT10N therefore upon this cafe was, Whether T. Eagle, 
the nephew, took an eſtate in fee or in tail by this deviſe ? If he 
took an eſtate in fee; then there was no need for a recovery, and con- 


y the verdict will be for the defendant; if be took only an 
in tail, then he could not diſpoſe of it without a recovery, and 


having never ſuffered any, it will be for the plaintiff, as heir at law 

Tux Court were all of opinion that T. Eagle, the nephew, 
took an ate in fee; for it is plain that the teſtator meant and in- 
tended, by the words of his deviſe, to create a perpetuity, which 
the law _ and ought to anno wel we muſt conſtrue 
the word © heirs” to mean © heirs ” of the ew, and 
not © heirs 6f his body.“ The rule of law upon br ner of 
this word * heirs, when there has been a limitation over, is, that 
where the firſt deviſee cannot want heirs as long as any of thoſe 
are in being to whom the eſtate is deviſed over, there the firſt de- 
viſce ſhall only take an eſtate tail, though the deviſe be & to him 
« and his heirs,” for © heirs ſhall be conſtrued only to mean * heirs 
& of his body; but if the eſtate be limited over to a ſtranger, or 
to one or more who may not be heirs to the deviſee, there the 
word © heirs,” thoug | P ſhail paſs a fee to 
the firſt deviſee, the deviſe over be void. Now here the 
neareſt of kin to the teſtator might be of the half · blood to Thomas, 
the nephew, whs was the firſt deviſee, and conſequently not capa- 
ble of inheriting to him; and the contrary does not appear upon 
the caſe. If we were to per any other conſtruction upon it, we 
muſt alfo conſtrue it & heirs male, &c.” for it was plainly the in- 
tention of the teſtator that it ſhould always continue in the name 
— of the Eaglis; and if it was to be limited to daughters, 

t would defeat the teftator's intention. The teſtator likewiſe 
might want heirs ; for as it is limited to the neareſt of kin, that 
neareſt of kin might be of the half blood, which could not be in- 
heritable to the teſtator.-—-Therefore ws art or opinion 
for the defendant, that T. Zagle had an eſtate in fee in him, and 


fonſequently could diſpoſe of it without ſuffering any recovery. 


Tapner again Murlett and Prior. 


aſhzes for the opinion of the Court. 


bir Thomas Milner beiſed in fee of lands did, by leaſe and releaſe, 
in conſideration of the marriage ot his daughter, canyey them 
| 7 


agang 


Fons. 


. e Caſe 284. 
Deo AN F the following caſe was made at the An «awe K 
— with an 
eltate in ſee, 
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as follows: © to truſtees for the uſe of himſelf till the 

« took effect; remainder to Sir J. Farrington, who was to 
« his dayghter, for ninety-nine years, 

& mainder to truſtees to preſerve contingent remainders; remain» 

4 der to his daughter for her life; remainder to the ſons in tail 


« general, to daughters in tail general ; and for want of ſuch ifſue 


£0 l Farringten, his heirs and aſſigus for ever.“ 


arrington died without iſfue, and before his death made 2 


e T he deviſed the premiſes in queſtion to Jobn Mur. 
Maurlett died. and deviſed them to Poſeph Murlett, the 


83 in tail. Eu zabeth, the wife of J. Farrington, died 


afterwards without iſſue. Foſeph Murlett levied a fine in 


Trinity Term, which was recorded in Hilary Term following 
fram which time the proclamations were begun to be made, 


continued to the 7» inity Term following, in which ferm n the 


plaintiff brought an ejectment, three proclamations only 
then paſt, but the fourth was afterwards made. The oy being 
mage no of an entry at the trial but by this ejectment. 
The eintiſt is the heir at law of J. Farrington, the. deviſor 


2 . Murlett, the defendant, claims oor J. Farrington' 5 will 


rigr under Marlett, 
7 QUESTIONS Were; 


Fist, What eſtate Ferrizgton, v7 vile 
che ns af dis deviſe o Marla ki 1 akin 


!. operation of tis ine levid by 


„ this entry by ejeftment is fuſbcient to 


Tax Covnr faid, they ſhould giye ng gpinion as 1 the firſt 
two points ; only that J. Farrington at his death had an eſtate for 
years with a fee ex t. and that an eſtate for Was 
fuch an eſtate to which a fee „ but his þ 
take as purchaſors and not by deſc 


But Tue Cnrey Jos vic as he doubted whether the 
«+ affigns,” though it did not alter the eſtate, would not give 


F. Farrington a power to diſpoſe of it, and then the perſon nomi- 


nated by the will of J. Farrington to take, may be underſtood to 


be his affizns ; but aid he did not give this as his opinion, 1 


as a doubt that aroſe with himſelf. 


There mon be As to THE LAST QUESTION, they were all of opinion clear 
an actual entry for the defendant, that where one gets into poſſeſſion and levies 


to ond a fine. fine, either at common law or on the ſtatute, the perſon who is 
e o> make an actual entry; and that the bring- 
ing 


ſo long lived; re· 


aA _ awh D r 
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jng an ejectment is not a ſufficient entry in this caſe to bar the — 


kne(a). Monterey 
Ir was HELD that a fine was fid to be engroſſed when it was ann Paton. 

brought to the chirographers : and engroſſed by them, and chat it Fine for the pur, 

not be proclaimed till je had been ſo engroſſed, That it is 4 poſe of barring 

fine from the time of Jevying, that is, from its being entered — — 2 

in the king's ſilver office, to all intents, except barring, on Mp. the laſt 

* of Non er. age gol Blake. from 2 ling procemation, 4 
muſt be computed om the on made, vis. ve years 6 erm 

after the Term it was laſt proclaimed in, ich it was la 


(4) See gu. Berriagton . Pk. only applicable to a fine with proclama.. 
2. Stra. 108 5. 4. Brown, P. C. tions; for an actual entry is not neee 

788. F e — — 
Oats v. „ 3- Burr. 1897. Good- Pritchard, 2. WII. 45, 

ra ». Canon, Dong 4d Pot tap Haar». v 


Creeke, Rxecutor, fcc. Nuit buen Caſe 285. 


THE DEFENDANT libelled in the ſpiritual court againſt the An executor 
plaintiff, for tithes due to the defendant from the plaintiff's *onfuited on 
teſtator, and ſued him as executor, &c. ; the plaintiff ſuggeſted a 4 * 

W. 


madus, and therefore obtained a pr. hibition at common At cots. 
the trial'the plaintiff in the prohiþition made no evidence of 5c. 4 
mdug, and was nonſuited. Bars, 


The defendant moved this Court, that the plaintiff, notwith- * s.C —— 


omg, bis being ExeCutory might pay the coſts of the prohibi- g — 157. 
ke WOT as 
ga THE Covnr denied j* and ſaid, as he was ſued as executor See Hullock on 


he might well bring the prohibition as ſuch, and could not obtain Cofts, 313. 325. 
it apy other way, and — ought not to pay colts, Indeed if 321. where a 
ang * as executor, &c. when he might have ſued in his own — = 
right we ſhall have no re to it, but make bim pay coſts if any jeace. — + 
— but ee. s ſyed as he ought. All the Judges 
coſts ſhall be — * a ere the 
= the motion for the prohibition firſt made, 


Anonymous. Vi Caſe 286; 
* ARREST OF JUDGMENT it was moved, Finz r, Becauſe the Amendment, 
cauſe was tried as an action of treſpaſs, * writ was 4 


chaſed as an action of treipaſs on the caſe. | | quoting 


SECONDLY, The writ was l ſt James Stiles, and 
the declaration was againſt 7 WETP 


Tumpt v, It was nat laid in the A that the 
took the plaintiff's goods, though it was in the writ. 


Four THLY, 


590. Tichy Term, 13. Geo. 2. In C. B. 


en. Four TRAY, The, difringas iflurd out to fh cormer to return 
2122 the jury, which is faid in the juratur to be returned by the Serif. 


111422517 
[Tux Cour. If che Judge has à right to try the cauſe, 
errors and miſtakes of pn right no, verdict. * 
-- »- - © Tecordsare-conlidered as the aQs of the Court, and made up by it, 
And conſequently the Court might and ſhould amend them for their 


ch 
laration 

n is very good, but 
Wifrks, Chizf Fuſftice, thought this ſo 2 neglect in the 
racy ache eeerd ky ſhould pug the expence ofthe more 


/ 


A. | 0 


Cafe 289.» | Boſworth again Whiteman. Hy 
To debt o a NN A BY-LAW of the city of London every citizen worth ten 
bt pn | | Fe ſheriff 
by the chamber or forſeit five hundred pounds, for which. ſum the 


for reſufing the ꝗ ſendant moved for leave to file a ſuggeſtion on this return, 
ed he was à diſſenter, and diſabled by the ſtatute, not 110 —— 
England 


A the ſacrament according to the uſage .of the church 
— Prime and Dark, Serjeants, ſtrongly inſiſted, n | 


the record being within a year 
— Fist, That the motion ought to be granted, becauſe elſe the 
thar the defend Court cannot know the truth the cauſe; nor, 
— ro SeconDLy, Whether the by-law is good or no, and conſe- 
whe Narure from quently whether they ſhall keep or remand the cauſe; and urged 
ſervingtheoffice, many authorities to juſtify their admitting this ſuggeſtion on te- 
be not having turns of -babeas corpus, as Syd. 287. 2. Keb. 30. 4. Ce. Ent, 
—— Pye's Caſe. So prohibitions are granted on fu ions eon · 
9 trary to the return on the face of the libel. 2. f. „ a. Roll, 
295. Brown, 36. 182. 271. That a ſuggeſtion has been admitted 
to prove an inferior court has not juriſdiction. 2. Zutw. 1023. 


* 


r ö Lev. Ent. 133 5 NMaan! . 
* Tux FURTHER AROUED, that the writ being directed to the 
7 _*_ ſheriff, mayor and aldermen, and teturned by che ſheriff only, 
= that in this return they deceived the Court, and a prohibition has 


been granted to a court-leet for ſo doing. 2. Rall. Abr. 217. 


| 4 _ LastTLy, The perſons who are to judge of this matter are to 
have the advantage of the fine. 2. Vent. 247. was cited to ſhew 
that diJenters were exculed hom the office of me, . 
f | - an | 


P „ 
* * 
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Tat Cova r unanimouſly agreed not to grant the motion. Beswon zn 
WEITZMAN 

W:1LLES, Chief Fuflice, conſidered, FIRs r, Whether any ſug+ | 

geſtion ſhould be filed; S&conDLY, Whether this was a proper ſug- 

geſtion; He held that the Court was bound down to judge on the 

return of the writ z and by this neither party can ſuffer; becauſe if tho 

writ was returned by an improper perſon, it was to bequaſhed, and be 

as no return; and if the return was falſe, the party injured may have 

an action on the caſe: on the contrary, ſhould they admit the ſug- 

geſtion, the party injured, if it be falſe, is without remedy, for it is 

not traverſable, which both diſtinguiſhes it from ſuggeſtions grant- 

ed to found prohibitions on, and alſo from audita querela;, for in 

prohibitions the party is obliged to ſuggeſt, and in audita querela it 

is traverſable (a). Suggeſtions were never granted but where 

the party has no other remedy, as in claiming conuſance” (GJ. 

All the precedents mentioned in ſupport of the motion are of this 

nature, for they were all granted where the conviction and ſm- 

priſonment was put on to the ſuit, and the party had no other re- 

medy (c). This is alſo the caſe when the defendant is obliged to 

fle a ſuggeſtion to bring himſelf within the ſtatute 4. Fac. 1. c. 3. 

for that is to recover colts after plea pleaded, very often after ver- 

dict. In this caſe, the ſubſtance of the ſuggeſtion may be either 

pleaded, or given in evidence, on the general iſſue in either court. 

if it be doubted whether the by-law be good or nat, the method 

to determine it is to proceed to judgment in the inferior court, 

and then bring a writ of error. Allowing this to be of the ſame 

nature with a prohibition, yet a prohibition is never granted until 

tle ſuit is commenced and plea pleaded, becauſe in moving for 

the prohibition, it muſt be ſaid that the eccleſiaſtical court refuſed. 

the plea. But if a ſuggeſtion might be filed, this is the moſt im- 

proper one in the world; becaufe, FIRST, It is directly contrary to 

the return; SECONDLY, If on this ſuggeſtion the ſhould 

think proper to retain the cauſe, they muſt ſuppoſe the inferior 

court will a& illegally, which they will never do when they of the 

inferior court have juriſdiction ; for which reaſon the motion muſk 
(a) Plowd. 76. Cro. Jac. 76. (e) Trem. Ent. 351. 
(5) Trem. Ent. 177. b 1 


— 


Selmon again/t Courtenay. _ Cale 288, 
ACTION OF. TRESPASS againſt the defendant for breaking the To treſpaſs, the 
plaintiff's cloſe. The defendant pleaded not guilty,” and 1 
produced ancient witneſſes to prove this to be an highway, and ſo © 5, —— 
no treſpaſs; and had a verdict. "os +, agg 
The plaintiff now moved to ſet aſide this verdiR, being given Neal ifue. 
upon illegal evidence, for that the defendant ſhould have pleaded it 8. C. 2. Barnes, 
ſpecially, but inftead-of that he pleads . not guilty” and gives the 330. 
lighway in evidence, which cannot be done 3 
„ e The 
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szrmon The queſtion was, Whether on © not guilty,” this excuſe of a 
highway can be given in evidence ? 

WIIIXS, Chief Fuftice, conſulted with ALL THE Judges upon 
this queſtion, becauſe ſome of them had differed in their opinion, 
Whether it could be given in evidence or not ? And he reported 
that the majority of them were of opinion, that it could not bo 
given in evidence on © not guilty ;” and that wherever a defend. 
ant confefles the allegation of plaintiff to be true, but ha 
ſomething to offer as an excuſe, he muſt always plcad it ſpecially, 
or otherwiſe cannot give it in evidence. 


CornTxzXAY. 


Caſe 289. SGrurnett ag4inſt Wood. | 

A deviſe to 4. NA EJECTMENT the following caſe was made at the 
ber life, remain- = affizes for the opinion of the Court: 

- Themas Gurnett, (ciſcd in fee, deviſed all his lands to Dorothy hiv 


one years; and if his fon John died under the of twenty-one 
years, then he deviſed the premiſes to William Harriſon, his wife's 

, fon, and his heirs for ever, paying a further ſum of twenty pounds 
then to D. and a-piece to his two ſiſters upon their attaining the age of twenty 

heirs for one. The teſtator died, the wife entered, and enjoyed the pre- 
he miſes for her life; William Harriſon died; and aſter that Jobn, 
the firſt deviſe, died under the age of twenty-one years. 

The queſtion was, Whether ¶ Milliam Harriſon dying in the life- 
immedi- time of Fobn, the firſt deviſee) the remainder was ſo veſted in 
— William Harriſon Jobn afterwards dying an infant) as to entitle 
ne- time of his heit to take after Jobn's death by way of executory deviſe; 
. and B. die or, Whether the heir of Jobn ſhall take? 
age, the TRE Court were clearly of opinion that this was an intereſt 


ir 
1 


1 
5 
5 


perry: 


heirs of D. all fted in JF/illiam Harrifoa in bis life-time, and tranſmittable to bit 
= heir, and not @ poſſibility only; and faid, that executory deviſe 

3 Co. - muſt now have the fame rule as contingent remainders, 
10. Co. 31. immediately, fo as to deſcend to the heirs when the contingency 

Poph. 5. happens. * © * os 
1 But ru Cour took ſome time to conſider of it; and after- 
7956. wards WILL Es, Chief Juſtice, delivered the opinion of the 

Jones, 477. Court. | Ft 2 

DE WIIESs, Chief Fuffice. The caſe is no more than this: A 
Cx. 16.) _ deviſe to 4. and his heirs upon a contingency ; 4 fur- 


vives the deviſor, but dies before the contingency 
Afterwards the contingency happens. The queſtion is, 
ther the heirs of A. ſhall take? No doubt the deviſe to Her- 
riſen was an executory deviſe ; for being after an eſtate given to an- 
other and his heirs in fee, it cannot be good by way of contingent 
remainder. For GE pode was cited Brett v. igden, e 
N s f GE 
345 3 but 2 ers from this, for it was to « heirs,” 


a anne . » N ai wo ama œ— acc. ca oc yu 8 ca oo £a .c aA ooo imo a a2a- an K coco oa nt acme A W m w- m W ac Cc _ _ a So a= am, woo — 
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« heirs,” an immediate deviſe, and he dying before the teſtator, A Canary 


was adjudged he could take nothing; and rightly, for a will does 
not operate until the death of the teſtator ; ſo that nothing ever 
e in A. and conſequently not in his heirs. for they were not 
intended to take by way of purchaſe, and by deſcent they could not, 
for that can never be where nothing veſted in the anceſtor. But 
in this caſe Harriſen ſurvived not only the deviſor but likewiſe 
the widow, who enjoyed under the firſt deviſee. Then it is ob- 
jected, that this is only a bare gr which it is ſaid can 
neither deſcend, nor be aſſigned, deviſed, or barred by a common 
recovery 3 and to prove this were cited, Fulwood's Caſe (a), and the 
caſe of Pell v. Brown (b), where the laſt point is determined, that 


2 common recovery will not bar it; there are ſeveral other 


Books where the fame things were formerly laid down. - But 
it is to be confidered, that moſt of thoſe reſolutions were 
before executory deviſes were in faſhion, or at leaſt before 
they were thoroughly eſtabliſhed, and I believe would not 
de law now. I do not fay anything as to a poffibility being barred 
by a recovery ; but there are ſeveral caſes where a bare poffibility 
has been held grantable or deviſeable, as well as a more certain in- 
tereſt, as in the caſe of Goring v. W (eh and Feiæy v. Tines 
vell (d). But admitting ic to be otherwiſe, the objection will not 
hold ia the caſe of an executory deviſe, for they are not to be com- 
pared to bare poſſibilities, but are to be conſidered as certain eſtates 
or intereſts, or as contingent remainders: indeed ſince executory 
teviſes have been eſtabliſhed, ſeveral rules have been laid down in 
order to prevent perpetuities: as firſt, that the contingency ſhould 
take place within the compaſs of a life or lives in being, or a rea- 
ſonable number of years: then the Courts went a little farther, 
and extended it to the caſe of an infant en ventre ſa mere, becauſe 
that contingency muſt take place in ſomething leſs than nine 
months, and fo —— is no danger of a perpetuity. And in chan- 
cery they have held it good, though not to happen till twenty-one 
years after a life or lives in being; but in all other reſpects execu- 
tory deviſes have always been reſembled to contingent remainders; 
which appears in conſidering the reaſon on which they were 
founded, which is this : when it appeared the teſtator intended to 
give a contingent remainder, but had expreſſed himſelf fo as it 
could not take effect as ſuch by the rules of law, the courts of 


(b) Cro. Jac. 590. Selwyn, 2. Burt. Rep. 1131. Jones v. 
(c) Pollexf. 32. p30 Perry m t 
(dy Pollexf. 44. That a bility this ſubject Fontblanque s Eq. 201. 
Gathed with an intereft is de- | ; 
| X 2 termined, 


00D. 
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GuzxzTT termined, which has put this matter out of all doubt, viz. King v. 
— Vitbus: A deviſe to B. his daughter of two thouſand pounds, pay 
Able at the age of twenty-one or day of marriage, and if C. his 

ſon died without iſſue male living, then his daughter to have thres 
' thouſand pounds at the age of twenty-one or day of marriage; ſo 
that part of her fortune was certain, the reſt depended upon con- 
tingency. The daughter lived to be twenty-one years of age and 
married, but died before her brother C. ſo that at the time of her 
death her intereſt in the three thouſand pounds was but contingent, 
afterwards her brother died without iſſue male, upon which Dr. 
Alng, as her huſband, brought his bill for the additional fortune 
of three thouſand pounds. It was ſtrongly infiſted, on the other 
hand, that her intereſt being only contingent, and ſhe dying before 
it could be known whether the contingency would happen or not, 
it could not be tranſmiſlible: but Loxo FALBor held it was no 
1 but an intereſt veſted and tranſmiſſible to him as huſ. 
„ and he as huſband was entitled fo ſoon as the contingency 
happened. This was a fortune charged upon land, and ſo to 
be governed by the fame rules as land. This decree, after a long 
hearing, was afirmed in the houſe of lords; and in this cafe many 
others were cited, where contingent intereſts, both real and per- 
ſonal, were held tranſmifible to the heir or repreſentative. Acaſe 
was cited of Mars u. Marks (d), reported in Chancery Prece- 
dente, which I think the beſt book of chancery reports extant, as 
applicable to this caſe ; and as this was determined ſolemnly by ſo 
great a man as Lond PARKER, together with THE MASTER or 
THE RoziLs, I have no doubt but it is good law. But beſides that 
determined upon the old law, that where a feoffment is upon condi- 
tion, and the anceſtor dies before the performance, his heir may 
perform it; the Court likewiſe conſidered it upon the foot of a 
mortgage and redemption. But without the aid of that authority 
WE ARE OF OPINION, that the defendant, as heir of Harriſon, is 
well entitled, notwithſtanding he died before the contingency hap- 
pened of J. Gurnett's dying under the age of tweuty one. 


Judgment for the defendant. 


(a) Prec. in Chan. 406.—See alſo Goodright w. Searle, 2. WII 29. Feae's 


Caſe 290. Luſhington, on the Demiſe of Godfrey, agaiuſt Doſe. 


A defendant in THE PLAINTIFF had judgment in ejectment, and the defend - 
ejement, who ants, three tenants in poſſeſſion and one owner of the inhe- 
_—_ nun de, ritance, bring a writ of error, and become bound with two 
bail to ths lureties in a recognizance to the plaintiff, to pay him his colts 

intiff his and damages if judgment be affirmed; but do not give their own 
dots, but need recognizances, as the ſtatute 16. & 17. Car. 2. c. 8. directs in the 


not enter into a eaſe of dower and ejectment. N „ ins 
ume i. _ Upon which it w2s moved, that the plaintiff below might be at 


$. C. x. Barnes, liberty to take out execution on his judgment, for that the writ of 
N. 1. Burr, 1825. 2591. 22. Mod. 138. Runn. Flect. 421. 


error 
4 "= 
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«ror, without ſuch recognizance entered into according to that. 


farute, was no ſuperſedeas. N 
Waichr, Serjeant, ſhewed cauſe againft the mation, and cited: 


the caſe of Barns v. Bulmer (a), that the plaintiff in error need 


not give his own recognizance, but that bail is ſufficient, And 
uſo cited 3. Lev. 275. 3. 448d. 281. S. C. to ſhew that where 
de judgment will not make him liable, there neither will his re- 


305 
Lv SKIXGTON, 
ON TH 


Deuter or 


Gora, 
againſt 
Dogs. 


iZance : as if the defendant in error ſhould die before the writ 


of enquiry executed, this would be a diſcharge as to the colts and 
damages notwithſtanding the recognizance; and that it would be 
ery inconvenient if plaintiffs in error in ejectment, who for the 


moſt part are tenants in the country, ſhould be obliged to come 


up from remote parts of the kingdom, as they mult do, in order to 


give their recognizances in court. 


DrareR, Serjeant, in ſupport of the motion, urged the ſtatute 
ſelf, which ſays expreſsly that no judgment after verdict ſhall be 
in any writ of dower or ejectment unleſs the plaintiff in 


error be bound, and ſays nothing about bail in this caſe, for that is 


meationed in a different clauſe relating to perſonal actions only. 
WIiLLEs, Chief Juſtice. The ſtatute 3. Fac. 1. c. 8: firſt 
obliged the plaintiff in error to give bail; but that being only in 
actions of debt, is extended by the act of 16 & 17. Car. 2. now in 
queſtion, to all perſonal actions whatever. Dower and ejectment 
xe mixed actions, therefore they are put in a diſtinct and ſeparate 
clauſe, and have no relation to what the former part of the ſtatute 


directs concerning bail; ſo that, conſidering the bare words of the 


ſtatute, the plaintiff in error's own recognizance is necellary, a 


ziving bail is not ſufficient. But I believe it was not foreſeen by 


the Legiſlature, that upon all ee on writs of error the 
party muſt come up to town and be bound, though the ejectment 
de of never ſuch a trivial value, for our commiſſion under the ſta- 
tute 4. &. 5. Mill. & Mary, c. 4. for taking bail in the country, 
does not extend to writs of error; and this would be very incon- 
renient where the perſon lives a great diſtance off, The other 
reaſon ſeems likewiſe material, that bail is a better ſecurity, at leaſt 
in moſt caſes, than the plaintiff's own recognizance, if not in this 
particular inſtance ; ſo that the intent of the ſtatute being ſatisfied, 
tough not the expreſs words, I think we ought to adhere to the 
practice in this caſe, which is, that the plainti 

give bail, And THE CourT being all of this opinion, 


The motion was denied. 
(a) Carth. 121. 


Nelſon againft Bael. 


in error is only ta 


Caſe 291. 


JPON AV AcTion upon an arbitration bond an exception was An award that 
taken to the award itſelf, to wit, It is faid in the award & that one of the par- 


11 pay the expences, charges, and fees of the 


ties ſhal! pay the 
attortey's bul, 


13 good, 


> 2 — — 
. 
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The defendant inſiſted that this was uncertain, theſe words got 
being referred to any certainty, as taxation by the p 
&c. and by this a he is to pay the attarney's expences and fees 
be they ever fo large or extravagant; and that therefore this i; 
void for 89 ©» - y. 9 a y 

Wirres, Chief Juflice. Though part of an award be void, het 
the other part rf very good, u it has a neceſſary eval 


ance upon that which is void; for if fo all of it will be void, other. 


wiſe not. As to the incertainty complained of in this award, | 
think it is none, and that the direction of the arbitrators, that 
Nelſon ſhall pay the expences and colts, &c. of the attorney, i 
becauſe it may be aſcertained by law by a proper officer; 
and that the word ** coſts“ can mean only the coſts of the ſuit, 
which may be reduced to a certainty by a taxation. If the thi 
to be paid cannot be aſcertained without another ſuit being brought, 
it will be void and bad; becauſe, inſtead of ending ſuits and con- 
troverſies, it will increaſe and multiply them. But the breach af. 
ſigned here is, that Nen did not pay one ſhilling which he was 
awarded to pay to the defendant, which is a diſtinct part of the 
award, and may be good, though the other part of paying the ex- 


ut I think it is not, for one part of the award being vdid will nut 


9 and coſts, &c. of the attorney ſhould be uncertain and bad. 


make the other ſo too unleſs dependant on it. 
Judgment was given for the defendant that it is a good award {e), 


(e See Winter . Garlic, 1+ Salk. 75, Comy. Rep, 330. Wall v. Falwood, 
6. Mod. 295. Nutt v. Long, B. R. H., Comy. Rep. 331. Phillips v. Koighth, 
1 Stra. 2025. Dudley v. Nettle-, 2. Stra. 9 %/%/n0 „7. 
ford, Stra. 737, Tomlinſon e. Anif, 
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The Thirteenth of George the Second, 


I N 
The King's Bench. 
Sir William Lee, Kur. Chief Jufice. : 
Sir Francis Page, Kut. | 
Sir Edmund Probyn, Kut. Tuftices, 
Sir William Chapple, Kut. | 


Sir Dudley Ryder, Knt. Attorney General: 
Sir John Strange, Kut. Solicitor General, 
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The King againſt Howard. Cale 29% 
N THE RULE for ſhewing cauſe why an information ſhould ,,; ve...” 
not go againſt the . tting his —— et ek 
1 „ ˙ R 
ment, it appeared, that in county there are but Ne for adding 
ſew falle and that there is a cuſtom among them to make uſe ga u. an u. 
af a brother juſtice's name, by their general conſent, in any caſe der ot removal, 
where the concurrence of two juſtices is neceſſary; that the de- | 
fendant Howard is a juſtice of peace for this county, as is like- 
wiſe his father; and a pauper being brought before him and ex- 
mined, in order to be removed to his laft ſettlement, the defendant 
iſter examination ſigned his own, and alfo put his father's name 
to this ordet of removal, who was in the county of Middleſex at 
The ſtatute 43. EIA. c. 2. directs, that the pauper ſhall be ex- 
amined before two juſtices of the e, and upon ſuch examination 
de removed by them if they ſee fit; therefore as this pauper was 
N by him 


. 
i 
6 
t 
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Ton Kine removed, it was a piece of injuſtice done the-pariſh (a). Upon 
which they moved for an information againſt the derendant, 


Howazp. 

Lee, Chief Fuftice. This is a' matter which concert 
public e the act requires that all orders for the ET 
a pauper ſhall be ſigned by two juſtices, and that no pauper ſh:ll 
be removed but by ſuch an order and examination; therefore I 
cannot think how this practice came intg this county; this has 
always received the cenſure of this Court. The exathination was 
not before the gentleman whoſe name is fo ſet to it, and is there. 
fore a manifeſt injuſtice to the pariſh where he is removed. The 
practice of the juſtices of this county is one great reaſon with me 
for granting this informition (5) againſt the defendant, in order to 
prevent the like practice prevailing there for the future. There- 
fore I think an information ought to be granted again{t him. 


Tur REST.'OF THE-CourT being of the ſame opinion, an 
information was granted. | 


(a) See Rex v. Forreſt, 3. Term Rep, tion againſt him for acting as a juſtice of 
3%. Rex v. Weſt, 6. Mod. 180. Bu- peace in the ſame year in which be was 
longs v. Prince, 2. Bl. Rep. 1017. fheriff, contrary to the ſtatute, fo that he 

(5) The defendant's father was at this was obliged to diſcover that he did not 


tin.c high ſheriff for this county, ard fign his name to the order of removal, ' 


the crigipal motion was for an inforaa> ip order to-acquiy turntelf, = -- 


Caſe 293. The King againff Dr. Whaley. - 
If a mandamus be AMANDAMUS was moved for by one who had been choſen 2 
granted to the © fellow of a college in Oxford, but was refuled to be admitted 
ET CIA < 


ee ſuch by the defendant, who was maſter. The mandgmus was 
flow, the Court granted immediately on an affidavit of the facts, without giving 2 

ill get rule to ſhew cauſe, "directing the defendant to admit the plaintiff 
ſedethe writ on feilow, or to ſhew good cauſe to the contrary. 8 


an affidevit by 


ch & fler that The defendant now moved that this mandamus may he ſuper- 
there is 4 vr. ſeded, and the maſter of the college not obliged to make a return 
* dar be to it, on an affidayit made by the deſendant himſelf that the Bibops 
tale WE of Ely and their ſucceſſors have been always vilitors of this college, 


it being founded by one who was Biſhop of Ely; and that the pre- 


3. TS. ſent Baep of El is viſitor thereof, and therefore that a mandamus 


* -oS 565. ought not to have gone. FS 

B The queſtion was, Whether, as a mandamus had been granted 
in the uſual courſe of the Court, it ſhall be now fuperſeded, there 
appearing to be A VISITOR to this college ? or, Whether the de- 
— hal be obliged to make a return to it, by hieh the whole 


matter will properly come before the Court ? 


Le, Chi Juice. This application is by one who was 
choſen a fellow of this college but refuſed to be admitted, and there 
is no doubt but this is the proper and only remedy for one who 


enjoys not that right which he lawfully ought to do. If there is 4 | 


44 = en «- 4  viltor 


be 3 L* » 
4 i © 6 


Trinity Term, 13. Geo. 2. In B. R. 


viſitor to this college who is to viſit it generally, that will be a 
ſufficient anſwer to the mandamus that has been granted; for as it 
is the duty of this Court to give a remedy to him who wants it, 
ſo it is alſo their duty to ſupport a juriſdition that has a legal 
foundation and is properly exerciſed. A mandamus has here iſſued, 


and the matter now comes on in the fame manner as if it had been 


on a rule granted originally toſhew cauſe. Now I do not fee how 
the party injured can have a remedy, if there is not a return made 
to the ma s, Here is a man complaining properly of an in- 
jury done him, but is told that there is a viſitor, to whom he muſt 
; he is not fatisfied that the viſitor has any right, how then 
muſt it be determined? If a return be made, he may bring an ac- 
tion upon the return, if he think it a falſe one, and try it legally; 
but if the Court ſhould not give him that opportunity by ſuper- 
ing this mandamus, he is without a remedy, and muſt be con- 
cluded by this ſingle affidavit of Dr. I baley's, which ſays that 
there is a viſitor; therefore I can ſee no reaſon why a return ſhould 
not be made to this mandamus, and am of opinion that it ought 
not to be ſuperſeded. 
Pace, Juſtice. It is a lay foundation, and every member has a 
freeholdin * Where the viſitor acts 5 he — he will be encou 
;zed ; but if he does anything againſt the ſtatutes of the college, he 
11 no longer viſitor, but this will enquire of it. 


PrRoBYN, Fuftice, That this mandamus was granted without a 
rule firſt to ſhew cauſe, will be no reaſon for ſuperſedin it, 
becauſe it is uſually ſo done, and was fo in the caſe of he 2 
v. Uher. The principal objection ſeems to be, that there is a 
vilitor to this college; but this is not a proper way to try that 
queſtion, but on the return to this mandamus, and there it will be 
on record; and if a viſitor appear, this Court will not take any 
cognizance of it. If the Court ſhould determine this queſtion 
now, as to the viſitor, and falſly, the other party has no remedy ; 
for no writ of ertor lies in this caſe to any other court. And 
— F am of the {ame opinion, that a return ought to bo 


CHAPPLE, Juſtice, was of the fame opinion in tet. and cited a 
caſe, 13. Lev. 65. where a mandamus was grantetl though there ap- 
peared to be a viſitor. ehen nme RENo0 VN 


"The defendant's motion was denied (al.. 


a) That the Court will ſuperſede a a viſitor, ſee Philips v. Bury, Skin. 

. to admit a fellow on @ rh. Rex v. Biſhop of Cheſter, i. Wilſ: 206, 
that there is a vis ron to the college, Rex v. Grendon, Cowp. 322. Rex u. 
lee Show, 74. 3- Mod. 265. 1. Sid. Biſhop of Ely, 2. Term Rep. 290. 
71. 1. Mod, $2. 2. Lev. 15:; and Rex v. Biſhop of Ely, 5. Term Rep. 
under what circumſtances the courts of 475» WAR A ye þ Kot ib þ# 
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Caſe 294. The King againſt Greenwood. | 
The Court THE DEFENDANT was indicted and ſent to Newgate for rob, 
not bail a perſon * bing the proſecutor on the highway, and now moves the court 
committed . of king's bench to admit him to bail on ſeveral affidavits of perſons 
highway _ who ſaw and converſed with him in Landon, at or about the time 
ſecutor is po the proſecutor ſwore he was robbed ;, and alſo produces affidavits 
tive of the iden- that he is a man of good character, and kept a riding- chool, and 
tity of perſon. had above one hundred pounds per annum real and perſonal 
S. C. . Stra, befides his profeſſion, which brought him in above two hundred 
3138, pounds per annum more. 

The proſecutor being in court was aſked, whether he was cer 
tain that Mr. Greemwood was the perſon” who robbed him? He 
ſaid he was very certain that he was the perſon, and had ſeen hin 
before that time in the Tennis Court, 

LIE, Chief Juſtice. This Court has a power to bail in all 
caſes, even in high treaſon ; but it is a TN 
Court, and ſuch as they ought to exerciſe with the greateſt cau- 
tion. It is true that priſons are intended for the ſecurity, and not 
for the puniſhment of the offender ; but I do not know any caſe 
where this Court bails one charged of a capital crime, unleſs there 

de the greateſt reaſon to believe his innocency. Here the ptoſo- 
cutor ſeems: very politive to the man, and what the defendant has 
now offered by his affidavits may and will be a very proper defence 
for him at his trial; but upon the whole, as the proſecutor is fa 
very politive, I think we cannot bail the defendant in this caſe, 

«+ $ an 

The defendant was remanded to Newgete. . 5 


Caſe 295. ue King egainff Pocock. _ | 

The Court will ONE Bartholomew having a colt ſtolen, went along with Pocect 
not grant av in- the defendant to Ar. 5 of peace in Berkfbire, 
Formation for fay- in order to have a warrant agai felon ; and though he made 
ing of 2 juftice th. to the theft, the juſtice refuſed to | HT warrant. In con- 


— — 5 verfation at a public -houſe after this, Pococt aſked Bartholomew 


« ard a fofexrs whether Mr. Kent was a ſworn juſtice ? Bartholomew anſwered, 
0 rogue.” « Yes, or certainly he would not act as ſuch; to which Pococt 
. c. 2. Su replied, © Why then be is @ rogue, and a forfworn rogue,” 
POR” Upon which words an information was moved for againſt 
Pacordl. - | 
Ma. Sor.1crroR GENERAL, 10 male the rule abſolute, cited the 
caſe of The King v. Derby (a), where an indictment was held to 
lie againſt a perſon for ſaying of a juſtice of peace, * he is a buiffe-. 


5 G. 14. ., 65. 2 Mot. 119. 


c headed 
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ur 


& headed fellow, underſtands not law; and has not done juſtice to va ; 


« my client; becauſe ſuch words do not reſpe& the perſon of 
the juſtice of peace, but relate to him as he is a public magiſtrate. 
apd ſubordinate to the government ; and therefore ſuch defamat 
words are a reproach to the ſupreme governor, to whom — 
trates are intruſted, and from whom 1 their authority ; 
and it cannot be denied that words reflecting on the government 
are puniſhable at the ſuit of the king, by an information, 


Ls, Chief Fuftice. There is great difficulty. with me, whether 


this information can be granted in point of law. The caſe of Rex 
bay mga the ſame nature with the preſent, and it 


The Queen v. Wrightſon (a), which is ſubſequent to the caſe of 
Rex v. Darhy, was very much litigated and ſpoken to by che 
beſt Counſel, and contradicted by no caſe ſince, is a different deter- 
mination: the words there were ſpoke of a juſtice of peace in diſ- 
courſe concerning a warrant granted by him, that © he was a 
& fool, an aſs, and a cqxcomb for making ſuch a warrant, and he 
& knows no more than a ſlickhill. Upon a demurrer to an indict- 
ment for theſe words the Court at firſt, -e Rex 
v. Darby, inclined to think the words indiftable, rwards 
determined they were not fo, and expreſsly denied the caſe of Rex 
v. Darby to be law. The Court went upon this diſtinction, that 
where defamatory words are ſpoken to a juſtice of peace, in the 


yery exerciſe of his office, there they are indictable, and conſe- 


quently ſubject to an information, becauſe they are an impediment 
© jnlfien; © him af the peace, and an immediate reproach to 
the government for appointing an unfit perſon to an office which 
ate 9m concerns ——j— 5 — But where a 
perſon upon a juſtice of peace for an act already done, 
| — ns © jeſtics of peace, it is only a breach * 
manners, and he is not ſubje& to an information; for the juſtice is 
in ſuch caſe conſidered as a private perſon, and his remedy is by 
— Bw party to his good behaviour, or by an action on the 
caſe. preſent caſe refers to an act done, vix. the 


ſpoken of a juſtice of peace as ſuch, yet —_— not ſubject to an 
information unleſs ſpoken to him in the 
duties of his office, and at the time of his doing ſome particular 
act as juſtice, The caſe of The Queen v. Wrightſon went very 
much upon that of The — was indicted for 
theſe words, He is not fit to be a juſtice; for if a man is before 
« him, he will give it right or wrong where his affection is: and 
it was ruled the indictment lay not. | 
Pao, Fuftice, of the ſame opinion. , 
CHAPPLE, Fuftice. It has been endeavoured to difference this 
caſe-from that of The Queen v. H/rightſon by ſaying, that the words 


) . Salk. 5 544 | 
* r 


was there held that an information ſhould go; but in the caſe of 


Bartholomew a warrant ; ſo that although words of defamation are 
diſcharge of the 


Pecocn. 


3¹3 
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Tux Ke ſpoken in that caſe relate only to the underſtanding of a juſtice of 


peace, but here they affect his honeſty and integrity; but I am of 
opinion this makes no difference, for the government is equally 
reflected upon for putting a fool in office as a knave; and I am of 
the ſame way of thinking with my Lord Chief Juſtice, 


WxrIiGHT,. Zuftice. There is a material difference where words 
are ſpoken to a juſtice of peace himſelf, and where to a third perſon 
in converſation, for the latter, is not ſo open or fo great an inſult as 
the former. In the caſe of The King v. Barrow {@) a juſtice of 
peace committed a perſon for coĩning, for which Parrow ſaid, © the 


"0 juſtice is a rogue and a raſcal; and I can prove him ſo;“ and it 


was held that he was not indictable; but if the words had been 
ſpoke to the juſtice of peace himſelf, and at the time of exerciſing 
his office, they would have been indictable, becauſe a breach of 


1 . 
et the rule be diſcharged. | 
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The King againſt Dr. Betteſworth. Caſe 296. 


ANDAMUS to the defendant, who is head of the prero- A mandem lies 
gative court of Canterbury, to grant adminiſtration to the to grant to the 
plaintiff of his wife's goods and effects, &c. The de- np nd acai. 

fendant returns, * that one . B. gave to the plaintiff's wife in uten aeg 
« her life-time ſuch and ſuch an eſtate and effects (prout in return though the have 
« to the mandamus ), and particularly ordered that her then huſ- made a wih, of 
« band, who was the plaintiff, «hould have nothing to do there- Peper deviſed 
« with, either in his life-time or after her death, and that after — pt 
« her deceaſe it ſhould go to ſuch perſon as ſhe ſhould in her life- — — 
time appoint, either by will or otherwiſe ; that the plaintiff's given by the teſ- 
« wife made her will in writing, which they found was duly ex- water for her fo 
« ecuted, and thereby gave theſe effects, &c. to one B. C. whom ſhe |? 4 norman 
made executor, &c. and therefore he cannot grant adminiſtration — — 


« to the plaintiff, * IT 
..2. ws 
And the queſtion was upon this return, Whether iniſtration 897. 956. 1114 

ought to be granted to the huſband, or not ? | 1118, 


There is no doubt here but the huſband is entitled to have 
acminiſtration ted to him. The huſband, by act of parliament, 
is the-only perſon entitled to adminiſtration to the wife, unleſs he, 
by ſome act of his own, ſhall part with that right, either before or 

after 
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Tus Kixe after marriage, in which caſe the wife may make a will, or do 
24 purſuant to the power given her. Now here is no 

9 ee ee huſband to debar him of this 

ight, nor does the will of A. B. give her any power to make a 

will, only at moſt an appointment in equity of a particular eſtate, 

which cannot be done by will; and beſides the wife might have 

ſome other conſiderable eſtate or effects which none but her huſ- 

2 band could be entitled to, Therefore 

A peremptory mandamus muſt go to grant adminiſtration to the 


Caſe 29). Walton azain/t Jordan. 
A bankropt TN the inſolvent debtors act there is a clauſe which gives power 
cannot be — to a creditor to bring up a priſoner on a petition, and to oblige 
— "Deb. him to deliver in a e of his effects, and ſo to be diſcharged. 
The deſendant procured one of his creditors, without giving 
fe&s to deliver, notice to any of his other cretlitors, Arn by virtue of 
they being in this clauſe, and ſo he got himſelf diſcharged ; but at the time of this 
ne affigners. diſcharge he was a bankrupt, and had never had any certificate 

fromthe commiſfioners, and therefore was afterwards taken by the 

_ plaintiff upon an eſcape-warrant. | 


The queſtion was, Whether his diſcharge under the Inſolvent 
AR, he being then a bankrupt, be good or not ? 


| * 5 Tux Cor held, that the defendant's diſcharge was illegal, 
it appearing bac he was a bankrupe at that dc 4p therefore 
could not have any goods or effects to deliver up, they being in all 
the aſſignees; the conſequence of which is, that this was an'eſcape, 

and therefage he might be well taken up on an eſcape · warrant. 
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The King againff Mundes. Caſe 298. 
＋ * DEFENDANT was indicted on the 33. Hen. B. c. 1. as Inanindiament 
a cheat, for fraudulently getting away from the plaintiff a ® 33. Hen. 8. 

promiſſory note, under pretence of getting it indorſed f, ” * fate 
and paid by a perſon in the next room, which note the defendant the 2 
got from the plaintiff by falſe tokens, and under colour and pre- was effected 
rence that he would bring her the money for it, whereas he never muſt be ſerforth, 
brought the money nor returned the note again. S. C. a. Sa. 

Upon this indictment the defendant was found guilty, and now 1127. 

8 es in arreſt of judgment, and takes two exceptions to the in- 
Fns r, That it is not ſufficient to ſay in the indictment that 
the defendant made uſe of falſe tokens, but it ought to be ſpeciſied 


in particular what thoſe falſe tokens were which the defendant uſed. 


SECONDLY, That the uſing of words and promiſes only is not 
ſufficient for an indictment, unleſs the defendant uſes ſome cre- 
dentials to deceive the plaintiff, aSA falſe key, &c.a letter, or ſome 
other viſible mart. * | 

And of that opinion was the Court, that it was neceffary to lay 
ia the indictment what the falſe tokens were, and that the making 
| 4 ule 
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 — wherein. is cited a like judgment; 
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uſe of words only was not ſufficient for an indictment, for the a4 
ſays falſe tokens or counterteit letters. | 
udgment was ordered to be ſtaid (a). 


defendant was found guilty upon an indi ment, which was, 
that the defendant came to 4. who had a promiſſory note of five 
bundred pounds, -pretending that he had a friend in the next room 
who would advance the money for it, whereas there was no ſuch 


there, by means of which falſe tokens he defrauded the faid 


perſon | 
A: of the note, &c. | 

Andit being moved in arreſt of judgment, that it did not appear 
by the indictment that the defendant uſed any falſe tokens; and 
that à charge of ufing falſe tokens generally was not ſufficient, 
1 Court took time to confider of it; and the aft day of the 


Tux Cnir JosTice delivered the opinion of the Court to 


this effect: This was an indictment wherein the. firſt count ſets 


forth, that the plaintiff being entitled to a promiſſory note of five 
hundred pounds, and the defendant intending to defraud her of it, 


pretended that he had a friend in the next room who would diſcount 


it. ITbe ſecond count c the offence to have been com- 
mitted by means of the ſaid falſe tokens. A motion has been made 


in arreſt of judgment; and the exceptions were, that the firſt count 

was but a charge of falſe afficmation whereby he acquired the 

note, and there was cited the caſe of The King v. Jones (b), 

by Mr. Salkeld, which — N 
caſe, and which agrees with @ manuſcript I have of that 

1 ; The Queen v. Seal 

wherein it is likewiſe that a falſe affirmation does not amount 


to @ faiſetoben, but that appears to be confirmed by ule ſame fact in 
the other part of the indictment; and there being no other fad 


mentioned, it comes to this queſtion, Whether charging a man to 
come with falſe tokens, generally, is ſufficient, without ſpecifying 


chem? There was no Cafe cited to warrant that general charge: 


and I apprebend it is not ſufficient in an indictment to charge 


coming with falſe tokens generally. It is ſaid in 2. Cro. 20. that 


an indictment ing any with a fert, ought to be preciſe in the 


point of the tort. In Young's Caſe Cd), where a wound was c 


to be given circa pectus, Ec. it was held to be too general, &c. which 


ſhews how preciſely the fact, which makes the offence, ought to 
be exprefied. In Halt: Pleas ꝙ the Crown it is Aaid, that any 
ſpecies. of death of the ſame kind with that in the indictment, may 


de given in evidence. This is only a general charge, if conſidered 


excluſive of the falſe affirmation, And in Lev. 299. where an in- 
formation was for being communis perturbator pacis, Oc. the 


() Sce'4. Com. Dig. "« Indiament” () Salk. 379. | 
(0. 4). AH P.C.ch 25. t r (e Eaſter Term, 8. K. 
2. Hawk. F. C. ch. 71. Rex v. (4) 4. Co. 40. . | 
Maſon, 2. Term Rep 536. Rex ov. | R 
Youngs 3. Tem Rep, 25.1. 


charge 
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harge was held to be too general, though a general charge of Tur Kine 
is good, as communis barectator. Other caſes Se) ofa again 
nas cited, as The King v. Macarty (a), The Queen v. 
Eddy (b), where one man perſonated another, and pretending to be ag 
1 ſoldier received another's pay. Lord Hale ſays (c), if A. come 
to B. and by a falſe meſſage or token receive money of him, it is, 
1 cheat puniſhable by indictment at common law, or upon the 
ſtatute 33. Hen. 8. c. 1. but that is a very. general faying, for it is 
certain that a parol meſſage or token, by words of mouth only, is not 
indictable upon the ſtatute 33. Hen. 8. c. 1. unleſs he be under- 
food to mean a meſſage in writing ; for there muſt be a letter or 
ſome falſe token, a bare affirmation is not ſuſficiennt. 
Therefore, upon theſe grounds, I think it proper that. this judg- 
ment ſhould be arreſted, he EE ar Re 
(#) (4) Hilary Term, 10. Azn., 
"CFP x Mate PG ga e 


Munors.. 


Haſwell Qui Tom againſt Shallee and Others. Caſe 299. 
THE PLAINTIFF, gui tam, &c. ht an action on the it an importer 
ſtatute 12. Car. 2. c. 29. againſt the defendants for retailing of wine in caſks, 
wines. without a licence; and upon the general iſſue, ail debet being . 9 — — 
pleaded, the jury, as to part, found a general verdict for the dozen of quar 
plaintiff; and as to the reſidue, they fi ſpecially, that the de- bottles of wine, 
fendants are wholeſale importers of wine, and paid the duty for unmeaſured, to 
the ſame z that they took the oath, which is, That they are im- tree different 

« porters by wholeſale, and that the wine mentioned in their en- 8 
« tries does not belong to a vintner or retailer. The verdict f retailing of 
further found, chat the defendants are not free of THE V INTXERS wine within the 
Cour Ax v; that they fold red port in three dozen of bottles, ftatutes 12. Car. 
coumonly called quart bottles, to three different perſons, but that * & 25. 2 
it was not meaſured, or by the gallon'; and that it was drank in 1 


th: private families of the buyers. But whether upon the nn 
matter in form aforeſaid found, &c. *- - A nes wks 


Wyxxx, Serjeant, for the defendants, admitted the general 22 


queſtion upon this verdict to be, Whether the defendants have 
been ſuch retailers as ought to have taken out a licence? but argued -n ma 
that ſuch queſtion may be divided into two queſtions: FiksT,,s. C. And. 398. 
Whether a merchant importer is obliged by the act to take out a ; 
licence to retail ? SECONDLY, Whether ſelling wine, m the 
manner hereby found, is retailing it withia.the —— Fa of the act ? 
To bring a caſe within the act, it is neceſſary that the wine fold 
be ſpent in the ſeller's houſe, or in a houſe in bis tenure or 
occupation z for the words of the act, © to be ſpent in the — 
run through the whole ſentence. In Hard, 339. Loxd HAL 
lays, that the miſchief intended to be prevented by the act was not 
only to hinder diſorders in taverns, but alſo to prevent the number 
of taverns ; and the ſingle point which the Court adjudged in that 

Vol. VII. * caſa 


— 
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1 2704 caſe was, that a man was not licenſed to keep a tavern by havi 

vx Tax 2 licence to retail wine. It was alſo Mr. Baron Tons 

S Opinion in that caſe, that merchant importer, vintner, and re. 

Ann Orang. failer, are ſynonymous terms. The caſe of Hel v. Andrews (a) 

differs from the preſent; the oath is not there found; in that caſe it 

was found, that the wine was ſold to be ſpent in an inn; it was a 

fale by a fingle gallon, which is prohibited in expreſs terms: 

here the defendants fold the wine in bottles, unmeaſured b any 


meaſure ; and, inſtead of being fold to a public inn, the wine was 

drank in private families. | | rt 
Tus SECOND POINT is, Whether felling wine in this manner 
is retailing it within the penalties of the act? It is not found that 
the nts ever ſold a pint, or a quart, or a fingle gallon, which 
was the caſe of fell v. Andrews, The Jury's finding that the 
defendants fold wine in bottles commonly called quart bottles, is 
inſufficient, for nothing is to be taken by inference or collection in 
a ſpecial verdict (5) : and in the caſe in Hard. 339. though a 
licence to retail wines was in effect to keep a tavern, yet the 
a Court would not intend it to be fo in a ſpecial verdict.— This 
finding is alſo uncertain, for there are ſeveral kinds of bottles 
. . „ quart bottles ;”* there is © a ſoldier's bottle,” 


a. * parſon bottle, 2 proQor's bottle,” and «<a fellow's bottle; 
3 — theſe bottles, which are commonly called quart bottles, do in 
3 ty hold two quarts. "Phe jury have found that this wine was 


- fold by no meaſure, and it cannot be intended that it was by 
meaſure only, becauſe they find the bottles commonly called 
quart bottles, which is an uncertain finding : a bottle is no deter- 
minate quantity in law, or known meafure, which is the manner 

in which the acts of parliament deſcribe a trader. And the ſtatute 
1. Gee; 2. called the Bottle Act, is the only law that mentions 
bottles; and yet it does not aſcertain what is the meaſure of a bot- 

-—— -- _ _Mx.Soriciror GENERAL for the plaintiff. Wholeſale importers 
are clearly within the general words of the act; and it will deſcend to 


letailers. The words of the act include any greater or leſſer meaſure. 


HI be Serjeant ſays, that a bottle is nomeaſure; but the general words 

of the act are defigned to take in any kind of meaſure, though the 

wine was drawn directly into one without any intervening mea- 

ſure. The caſe in Hardr. 339. the Court being divided, can be 

of noearthly authority in the world. The general queſtion upon 

this verdict will be, Whether the defendants were ſuch retailers a6 

ht to have taken out a licence? for if they are, they will be 

e to the penalty, otherwiſe they will not. It muſt be ad- 

yo 5th Fon common law wine might be ſold by any perſon, in any 

1 jon or meaſure, without incurring a moleſtation, unleſs the 

eller; Fept a diſorderly houſe : this being found to be inconvenient, 

eee eee e e 
(SN. 718. rr r () cro. Car. 549... Show. 539. 


. 47 
* $ © # -« « 
- 
© 
—_ ** — : — 


= — 


.. 4 


r ͤ . . ame . at. mm. nav N atoms A A A Coane r . ˙— . e . ami” Les Ame. amet” os 


Hilary Term, 13. Geo. 2. In B. R 


the Sixth 3 for by the ſtatute 7. Edi. 6. c. 5. ſ. 3, 4. retailers of Harte 


wine are to be licenſed, and the wine not to be ſpent in the QUT TAM 


retailer's bouſe. The 12. Car. 2. c. 25. makes ſome further al- 


terations, and allows retailing wine within doors, the perſon having ans Orne 


a licence, The 15. Car. 2. c. 14. recites the former, and ſhews 
that the intention of the Legiſlature was, that the place where the 
wine was to be ſpent ſhould be indefinite, and that it ſhould be 
keenſed, whether ſpent in or out of the houſe where it was fold. 
The difference between a wholeſale and retail trader is, that a 
wholeſale trader imports his wine in pipes or hogſheads, and ſells it 
in the fame manner. What is contended for on the plaintiff's 
party is — ang a way to evade an act of parliament, and 
would open a door to the practice of ſelling wine in ſmall quan- 
tities, which is retailing. If a wholefale draper cut a piece of 
cloth, it is retailipg it; ſo if a wholeſale grocer fell a pound of - 
plumbs, &c. he retails them. In theſe kinds of actions, in che city, 
the general queſtion is, Whether the party cut the piece, &c. or 
not? for if he did, it is retailing ; and I remember a caſe at ni 
jrius wherein it was ſo determined. The fame objection which 
has been made here was made at the trial of this cauſe, viz. that 
it did not appear that the word © bottles was in the ſtatute, or 
iato what meaſure the wine was drawn. If, therefore,” what the 
defendants have done is ſelling by retail, it is within the act, 
though not in the particular meaſures ſpecified therein; for the act 
likewiſe mentions generally any greater or lefler meaſure.” The 
ſpecial verdict ſtates the wholeſale importer's oath, who ſwears that 


the wine entered does not belong to a vintner or retailer > how _ 


far the defendants conduct is conſiſtent with their oath, muſt 5e 
left to their own conſciences; for the reaſon of the oath is, that 
wholeſale importers pay leſs duty; and it is to be feared that they 
have taken the wholeſale oath in order to ſave that, and yet 
have made a greater profit in ſelling by retail, It has been endea- 
youred to diſtinguith the caſe of Aiello. Andrews from the preſent, 
becauſe there the oath is not found, though THE SER jEANTD 
imſelf was pleaſed to fay afterwards that the finding of the cath 
in this caſe was Nets: ary and immaterial; is as that is a caſe 
in point for the plaintiff, it is to be hoped it will obtain a judgment 
in point, The cafe of Heil v. Andrews was an e this 
ſtatute, wherein the jury found the defendant to be a merchant 
unporter at Briſſol ; that he fold one gallon of wine to a perſon, 
who carried it to the George Inn, in Briſſol, and that it was drank 
there; and though it was argued: by Mx. FAZAKERLY that 
the defendant had done but one act, and that the wine was ſpent 
x another houſe, and that it was of ill uence to extend 
penal laws beyond the expreſs words of them ; the Court held that 
$ was a retailing within the act, and judgment was given for the 
Tux wrote Court inclined, that this was a retailing 
Nr 
Ir 2 — de 
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Harwztt be evaded by the party's making uſe of the meaſure of a bottle, 

Ez Or ſuch other meaſure as he thought proper. 

SWALLEE ProByN, Fu/tice, obſerved, that there was another diſtinqtion 
an» QrTurs. of a bottle, beſides thoſe taken notice of at the Bar, which had nt 
been mentioned, and that was an honeſt bottle,” which is 3 
quart, whether the meaſure of it be made of glaſs or pewter, &c. 

Tux Cour likewiſe inclined, that the caſe of Aell v. An- 
drews was not exactly in point to this caſe, and ordered this to 
ſtand over for another argument. 

9 in Hilary Term 1730, in the thirteenth year of 
the Second, THE COURT RESOLVED, that the ſelling as 
22 was retailing. 
An appeal was afterwards brought in the Houſe of 


where the — wu reverſed (a), — gee 
awarded (S). 


(a) . 3 ſee Knyaſton +. Mayor of 
becauſe the quart bottles were not found Shrewſbury, 2. Stra. 1053. Parker o. 
the ſpecial verd:& to be a retail mea- Wells, 1. Cook's B. L. 166. 1. Term Rep. 
S. C. a. Stra 1125. Fut ſee upon 783 Lickbarrow v. Maſon, g. Term 
this point a note in Mr. Nolan's edition Rep. 3679, Harwood v. 
of Strange 's report of the ſame caſe. Cowp. 91. Grant v. Aftle, Doug. 724, 
(4) That a court of appeal may awarda Bent v. Baker, aner 


Cale 300. | Borges Bak. I 

. e ETTLEBY moved for an information, upon the ftatute 

wil not. he a- 4. Ann. c. 16. againſt —— fole churchwa n of the pari 
in pon, ry in the county of Suſſex, for not going — * the church 
— to collect money upon @ brief, after it had been duly read in the 
church, in his bearing, by the Rev. — 7 bn Bates, miniſter of 
3 C. 2. Stra, that place; and he Cited the caſe of The King v. Perkins (a), 
2230. where the Court granted a criminal information upon that ſtatute 
| for burying in woollen ; ſo in the cafe of The King v. Hartiſox (b), 
Pubs, Fuffice, In thoſe caſes part of the may was for the 
revenue; 1 in this caſe it is a private chari the method 
1 the act ought to be purſued, Thu ad only gives a 
liberty to c 


Lzz, Chief, Iuftice I ce no reaſon to grant en informatie, 
unleſs you mean ſuch an information as the act mentions; or even a 
rule, to ſhew cauſe in this caſe, for the act points out a method. 
It is worn, 4 that the churchwarden being at church did not go 


about. to collect; and ihe bs beep pes ofa peneh of heat, 
you way puniſh him by indiftment you think fit. 


PA and CnArrII, Fuftices, were of the ſacis-dpinion. oy 
And the motion was 118 by THE WHOLE Cour. 22 5.20 
4 Riley Term, 9. Gee, . e 05) Trinity Term, 1777. — a . 
* | 2 * TRINITY 
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TRINITY TERM, 


The Fourteenth (a) © orge the Second, 


wo 0 


The King's Bench. 


Sir William Lee, Kut, Chief Fuftice. 

Sir Francis Page, Knt. 177 61 
Sir William Chapple, Kut. |} Tuftices. 
Martin Wright, EV. 

Sir Dudley Ryder, Knt. Attorney General. 
Sir John Strange, Kut. Solicitor General. 


The King againſt Bigaman and Cockeril. Caſe 301. 
HIS was a motion for an information againſt the defendants, for 0 
T as juſtices of peace for the borough of Scarborough ; and borough ct 
the complaint was, that, the plaintiff being convicted be- <ommittocoun. 
fore them of A R1oT, they ſent him to York Caſtle, the county D 5 
priſon, whereas they ought to have committed him to the corpora- See the ſtatute 
tion gaol. | 


15. Ces. 2. c. 24. 
and 24. Ge. 2. 
SECONDLY, That refuſed to accept of the bail which was c. 55- 
offered them, and notwithftanding ſent him to priſon. > e & 


On ſhewing cauſe, the defendants offered in excuſe to this page 70. 
charge, that the corporation gaol was in the pofſefſion of the other 
party (there being a diſpute in the corporation concerning the 
election of their magiſtrates, ſo that there were two ſets of j alfices, 
&c.) ; and that if they had committed the plaintiff to that gaol, he 
would not have been received, and therefore they ſent him to the 
bounty gaol, | | 


As to THE SECOND CHARGE they alledged, that the 
who were offered as bail were accomplices with the plaintiff, and 


(=) See Burr. S. C. 9 3 58. nate to 24 edition. 


had 
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Taz Ke had been concerned in the ſame riot; for which reaſon they refufed 
B1GAMAN AND their bail. 2 ö ; +. 4 
Cocxzniis. QURIA. Though what the defendants have done in this caſe is 
not ſtrictly juſtifiable according to law, as ſending the plaintiff to 
the county gaol, which is not within their juriſdiction, and refu 
to admit him to bail, yet as there does not appear that any oppre(- 
. fion was intended, it will not be ſufficient cauſe to grant an infor- 
mation ; and without that circumftance, the Court always refuſes 
an information againſt a miniſter of juſtiee 3 forthe plaintiff is not 
without other remedy. | 


The rule for an information was diſcharged. 


Caſe 302. The King againſt Morgan, 


The prefiding A MANDAMUS was prayed on the ſtatute 11. Ces. 1. e. 4. 


officer at an e- againſt the mayor of 4bory/fyn, in Wales, to go to an election 


leon under the of à mayor, there having been no election at the uſual day, nor 
eee db wichin the day after, as this act dredds. _ 
the neareſt perjo On ſhe wing cauſe the defendant ĩnſiſt ed, that there was an election, 
as the act directs, on the day after the preſcriptive day, which is 
mayor.—And if proved to be at a.court-Jeet to be held within one month after 
a char er appoint Mie baelmas-day ; and it is alſo (worn, that the month has always 
the election of been computed according to the longeit calendar month, which is 
ny er ag thirty-one days ; fo that by this computation the preſcriptive day 
fer s merch is the thirtieth of Oober, and they went to an election the thirty- 
from the pre- firſt of October; and therefore that the mandamus ought not to 
ſcripti day, it go. ; N i 2 N f 
means a funar | ' 
wenth after fach To this defence the plaintiff made two objections. . 
* | - FiasT, That the month for holding the court-leet ought to be 
- a lunar month, and not a calendar month; aud if fo, the election 
ought to have been on the twenty-ninth of Orlaber;; and then this 
election will not be within the time which the act preſcribes. 


SgconDLY, That the perſon who preſided at ſuch election does 
not appear to have any right. It was faid, that Williams, who was 
the preſiding man, was one of the magiſterial officers next in office 
to the mayor; whereas the act ſays, he muſt be the neareſt then 
preſent in place and office to the mayor; and this man is only fad 
15 be one of the neareſt. | | | 
LI, Chief-Fuftice. The affidavits to ſupport this mandamus 
have ſet forth, that here was no due Ge lion. The ſtatute 
11. Geo. 1. c. 4. f. 2. which directs the mandamus, 75 it ſhall be 
granted, either if there has been no election at all, or if ſuch election 


alterwards {ball become void. In the Caſe of Fintagen (a), an 
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eeftion was diſcloſed; but it appearing that it was a void election, Tun Kane 


the Court granted the mandamus, and laid, it was not ſufficient to 2. i 
ſhew the fact of an election only, but it ought to be ſuch an election >» —_— 
25 the act direAs, The queſtion then will be, Whether this will Azozreryx, 
fall within the ſame reaſon as Fintagen's Caſe ? The act ſays, that ix Warr. 
the election made purſuant to this act muſt be the next day after the 
charter or preſcriptive day. Here it is agreed, that the preſcriptive 
day is at a court-leet held within one month after e 
and it is ſaid that this muſt be computed according to the cale 
month, which, according to this computation, will bring the pre- 
icriptive day to the thirtieth of Oober, and the election was had on 
the thirty-firſt of October, the day after. Bur it is very clear and 
ſettled, that when the common or ſtatute law ſpeaks of a month 
generally, without fixing any number of days, or ſaying what fort 
— it is meant thereby a lunar month (for it is the eccleſia- 
tical courts that reckon by calendar months); and then this elec- 
tion will be void, not being had the 5 next after the preſcriptive 
day, which is a lunar month after Mrchaetmas, and ſhould have 
been on the twenty-ninth of Oclober. It is likewiſe bad on the 
ſecond exception, for it does not appear that the perſon who preſided 
on this election was the neareſt in place and office to the mayor 
then preſent ; it is only ſaid he was one of the neareſt. Therefore 
| am not ſatisfied there has been a good election; and I am of opi- 
nion that a mandamus ought to be granted. 


Pac and WrIGnr, Fuftices, were of the ſame opinion, 
The mandamus was accordingly granted. 


Warden againſt Sir William Rous. Caſe 303. 


A MANDAMUS iſſued to the defendant,analderman of Landen, , ; 2 
fi ing, that the Sn was duly choſen a common- Ledi, is noe 
his 


council-man for the ward „in the city of London, deprived of 

and commanding him to ſwear the plaintiff in accordingly, or ſhew right of voting 

cauſe, Kc. | — wg 
man 


| To this the defendant returned, that the plaintiff was not duly we having paid 
elected into the office of common- council; and upon that an iſſue IA <9 


it is not de- 


3 and a ſpecial verdict found, viz. that this is an antient nunded of bim. 
War 


and has a court of wardmote belonging to it, and nine com- 
mon-council-men. The return then ſets out the 5. & 6. Hill. 
& Mary, c. 10. which lays a tax on freemen of London and 
others for raiſing the ſum of eight thouſand pounds per annum 


towards the maintenance of orphans. It alſo ſets out ſeveral clauſes 


of the 11. Geo. I. c. 18. {. 8, 9. the purport of which is, ** that 
« after the firſt day of June 1725, the right of election of alder- 
“men and common-council- men for the ſeveral wards of the city 
* ſhall belong and appertain to freemen of the city of London, being 
* houſholders paying ſcot and bearing lot, when required, in their 
$ reſpective wards, and to ＋ other whatſoever, provided that 

- <« the 
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« the houſes of ſuch houſholders be reſpectivęly of the real value of 
ten pounds per annum at leaſt, and that ſuch houſholders be the 


Sun W 
Rows © ole occupiers of ſuch Houle, and have been actually in the po. 


- - 


3. Vent; 136. 


<« ſeſſion of an houſe of ſuch value in the ward where the election 


l is made by the ſpace of twelve calendar months next before ſuch 


« election : and for the better aſcertaining what are the rates and 
& taxes to which ſuch houſholders ought to contribute and pay their 
© ſeot, the ſame are hereby declared to be a rate to the church, to 


the poor, to the ſcavenger, to the arphans, and to the rates in lieu 


& of or for the watch and ward, and to ſuch other annual rates as the 
« citizens of London inhabiting there ſhall hereafter be liable to, 
except the annual aids granted by parliament; and if ſuch houſe- 
< holder ſhall have paid his ſcot to all the faid rates and taxes, or 
"< thirty ſhillings a- year to all or ſome of them, he ſhall be deemed 
« perſon paying of ſcot:ꝰ that at an election for common-council. 
men the plaintiff had ſeventy- ſix votes, of which thirty-five had 
not paid the orphans tax, but all the other taxes they had paid. 
They find, that no rate has been made for raiſing the orphans tax — 
the year 1733; the yearly ſum to be raiſed for the orphans tax had 
been paid out of the city cath to the year 1738 ; and from that 
time it has not been paid by the City. And conclude, that with 
theſe thirty-five votes the plainti a majority of the candidates; 
but they refer the right of theſe voters to the Court. 

The queſtion was, Whether a freeman of Lenden who has paid 
all che other taxes except the orphans tax, for which no rate has 
been made ſince the year 1733, fhall, by his not paying this tax, 
which is not demanded of him, and which is not in his power to 
pay, be deprived of voting for a common-council-man ? 

Denxison, for the plaintiff, argued from the  impoſſidi- 
lity of his being able to pay a tax for which no rate is made, 
and that the act of 11. Geo. 1. mult be conſtrued to mean only 
thoſe taxes which are ſubſiſting; and this is not a ſubſiſting one, 
being never demanded ; and likened it to the condition of a bond 
which is become impoſſible, and fo the bond ſaved: as where the 
condition of a bond was to give ſecurity for a eertain day as the 
chamberlain of London (hall appoint, the defendant pleaded that 
there was no chamberlain of Londen at the day; and held a good 
excuſe, for it was not in his power to make one. 


Noet for the defendant inſiſted, that this was a ſub- 
ſiſting tax impoſed by act of parliament, and which cannot be dif- 
penſed with by the city of Landon; and the words of the act are 

- expreſs, that the right of election ſhall belong to ſuch as are there 
. deſcribed, paying ſcot and lot, and to none other whatſoever": 
-that the orphans tax is not raiſed, yet it is in the power of a voter 
to qualify himſelf by paying thirty ſhillings in the whole'to all or 
any of the taxes; which clauſe was added to give thoſe people a 
liberty of voting, though they had nct paid all the taxes, provided 
they paid thirty ſhillings in the whole to all or any of them; and 
it is not found that theſe thirty-ave voters paid thirty — 


* 
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the whole. The act intended to abridge.the number of eletors, Wang 

ind does not take away any right, but only adds a new qualification, n agen . 

which ought to be complied with, either by paying the taxes there un. 

—. or the thirty ſhillings in the whole. * 
Tut Coukr. This cafe can receive no aid from the ſtatute of 

5.& b. Will. & Mary, c. 10. for though the city of London —_— 

make this aſubſiſting tax, by making a rateanddemanding it Kg > 


as they have not done this, it cannot be called a ſubliſting tax. 
ſtatute of 11. Ges. 1. c. 18. intended to abridge the number of 
electors, by confining the right of election to the moſt ſubſtantial, 
i. e. to fuch only as paid rates therein-mentioned ; but then 
the act muſt be conſtrued to mean ſuch of them only as are ſubſiſt- 
ing; for if no rate or demand be made for thoſe taxes, how can they 
be paid ? And as it is not in the voter's power to comply with the 
firlt part required by the act, he is not put upon performing the al- 
ternative of paying thirty ſhillings ; for if he pay all the rates in be- 
ing, he does as much as he is obliged to do by the act; for the alter- 
native extends only to one who has not paid all the rates in bei 
but has paid thirty ſhillings in the whole; and as no rate is m 
forthis tax, it is a Caſe out of the act, and not taken notice of. There- 

' fore they wers all of opinion, that theſe thirty-five voters were good. 


A peremptory mandamus was granted. 


Shuttleworth againſt Pilkington. - Caſe 304. 
AN ACTION on a bail- bond for the defendant's appearance to a a Meritt bond 
teflatum on an original. The writ was returnable & in three . to appear be · 

« weeks from the Feaſt of St. Michael, whereſoever our Lord the © fore the king”? 
« king ſhall be in England ;” and the condition of the bond was, neg. is 
« to appear an the return thereof before the ki generally, 222% akbough R 
without ſaying, © whereſoever he ſhall be in England, as the writ « to appear on 
is. The defendant pleads 23. Hen. 6. c. 10. which directs, c that foch a day, 
4 no ſheriff ſhall take, or cauſe to be taken, any obligation of any . w#creloevery 
« perſon in their ward by the courſe of law, but by the name f | 
« their office, and on condition written that the ſaid priſoners 3 © * ** 
% ſhall appear on the day contained in the faid writ or warrant, 1. Term Rep. 
« and in ſuch places as the ſaid writs, bills, or warrants, ſhall re- 246. 
« quire;“ and then pleads, that the hail-band was taken colore Tidd's Prack. 
Heu, and for eaſe and favour, and not purſuant to the ſtatute. To . 
which there was a demurrer and a joinder, a: 6b 

STRANGE, Solicitor General, inſiſted for the defendant, that 
this bond was void on account of this variance between the return 
of the writ and the condition of the bond; the former being to 
appear before the king whereſoever he ſhall be in England,” 
whereas in the latter it is:faid only, & to appear before the king,” 
omitting the words © whereſoever he ſhall be in Englang;”* and 
cited Sawyer v. Mitten (a), Tilden v. Weaden (ö), and Sir M. 


(s) Mich. 12. Ge. 2. in B. R (% Eafter Term, 1, Geo, . 
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| Snorrrz- Afoore v. Peter Penthouſe, in the petty -bag-office, to ſhew 
A that the legal and cuſtomary forrns uſed in t *. of writs muſt 
Pro 23... be kept up, and that to Tecede from them is fatal. 


DzenniS0N contra agreed, that the uſual forms of writs, and 
their returns, ought to be purſued; but that this was not an objection 
to the return of the writ, but to the bail-bond taken on a good writ; 
and he ſaid, that bail-bonds were taken to prevent extortion, and 
ought not to be ſo ſtrictly conſtrued as they have becn, in which no 

form of words are neceſſary; and cited Cro. Jac. 286, 

illers v. Haſtings. 2. Vent. 237. 2. Show. 51. 2. Levin. 180. 
and - Phillips, Aſie nee, &c. v. Alexander, Trinity Term, 3. & 4, 
Geo. 2. in the exchequer, where a bail-bond was taken on a 
minus returnable before the barons of the exchequer at We/tminfler, 
and the condition of the bond was to appear in the office of in 
the exchequer at Heftmmfter ; and the Court held the bail-bond 
good, though the condition varied from the expreſs words of the 
return of the writ. | | 


Taz Cour all held, that this variance between the writ and 
the condition of the bond was not material, for the Court does not 
require ſuch particular forms in bail-bonds given to the ſheriff, 
The ſenſe of the writ is, © to appear before the king in his court 

and we muſt underitand the bond in the ſame ſenſe, to appear in 
this court, where the king is ſuppoſed to be preſent ; and therefore 
held the bail-bond to be good. 


Judgment was given for the plaintif, 


19 
© Cafe 305. Talbot againſt Hubble and Others. 
Ede charter cf ACTION or TRESPASS againſt the defendants for breaking 
dn ge » A ee 
the on away and detaining ſeveral goods mentioned in the — 
Action, the jof- Keeping them till paid che ſum of fix pounds. The defendants 
tices - for the not guilty ;”” and on the. trial a ſpecial caſe was made for 
county cannot te opinion of che court of king's bench. ; 
The caſe ſtates, That the plaintiff is a public -houſe-keeper within 
— C2 Stra the city of Saliſluryʒ that the defendant Hasbl⸗ is an officer of ex- 
3 Her p. C. ciſe; that the defendants Harris and Pit's are juſtices of the peace 
7th cd. ch, B. forthe county of iti, the one reſiding in, anotber in a coſe 
{. 8. adjoin ng to, the city of Sa/y/bury; and that the other defendants are 
canflables for the ſaid city: that the defendant exhibited an infor- 
mation againſt the plainuf}, before the defendants Harris and Pitts, 
for having a quantity of run tea concealed in his houſe : that upon 
this che juſtices condemned the ten, and fined the plaintiff the ſum 
of ſix pounds, which was the treble value of the tea, and granted 
their warrant to the other defendants, the conſtables, to 2 
” 9 5 Wa ; : 1 cz 


- 
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lame ; and that they, in purſuance thereof, entered the plaintiffs 
houſe, took his and detained them till paid the faid fum of fix 


if the defendants, the juſtices, have a ſufficient juriſdiction to 
convict the plaintiff in this caſe for an offence to have been 
committed within the city of New Sarum, for that this city, by 
ſeveral charters from the crown, has thirteen juſtices of its own, 
who have power to hear and determine all matters and offences 
ariſing in the ſaid city; in which charters there are ſeveral exclu- 
fiveclauſes, whereby the juſticesfor the county at large are precluded 
from intermeddling in any matter ariſing in the city of Saliſbury, 
or within the juriſdiction of the city juſtices : that the juſtices for 
the city have always held the quarter-ſeffions there, that infor- 


mations relating to the exciſe have been frequently made before the 
juſtices of the city, where the matter aroſe in that corporation; 
and that it did not appear that the juſtices for the county had ever 


exerciſed any juriſdiction in the (aid city for any fact ariſing th 
whether it related to the excite or otherwiſe : and that it appe 
on the oath of the town-clerk, who had been in the office for thirty 


years, that the county juſtices never intermeddled in city matters 


and that he could not find one entry in any of the Books to ſhew 
they ever had. 


Tux QUESTION reſerved for the conſideration of the Court was, 
Whether the defendants Harris and Pitts, being juſtices of the 
peace for the county of #ilts, the one reſiding in, and the other 
near, the faid city of Saliſbury, had a legal and proper authority 
and juriſdiction, under the ci of the preſent caſe, to 
proceed on the information exhibited before them by the defendant 
| r 
S 

t their warrant, upon the faid to levy the 
rr gram rmation, t aley 

The caſe was argued three ſeveral times at the Bar, where theſe 


four points were principally ſpoke to. 2 


tion 7 | 

SEcoNDLY, Suppoſing THE CROWN can, Whether the ſeveral 
charters granted to the city of Sal/bury do contain ſuch an exclu- 
Gre juriddiftion 3 | J | | 

TsrzDLyY, If THE cRownN have ſuch a and the charters 
do contain fuch an excluſive clauſe, Whether ſtatute of 
12. Car. 2. c. 23. f. 31. is a virtual repeal of theſe charters, ſo as 
to let in the j for the county at large, in any matter relating 
to the exciſe ? 6 2 Nen 

FourTALY, Whether this action of treſpaſs is the proper 
remedy for the plaintiff ? for it was objected, that if the juſtices for 
the county at large have ao juriſdiction within the city of Saliſbury, 


w4 


: that all the proceedings were regular on this information, , 


FixsT, Whether THE CROWN can grant an excluſive juriſdic- | 


* 337 
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Tarzwor an action on the caſe ought to have been brought againſt them for 
erxerciſing an illegal juriſdiction; and not an action of treſpaſs, 


Herm 
r Ortanrns. LEE, Chief Juſtice, this Term delivered the opinion of the 
. „ in which he took notice of all the principal arguments at 

the Bar, and ſtated the caſe as above. | 


I think the firſt conſideration will be, Whether the charter- 

uſtices of New Sarum have 1 in their city excluſive of 
the juſtices for the county of Mils; for if there be no excluſive 
words in their charter, there is no foundation to ſay that 
the juſtices for the county of Fits have not a concurrent Anke 
tion with the corporation juſtices within the city of Saliſbury, 
And that they have this concurrent juriſdiction appears from 
H. H. Pl. Ceren. fo. 47. where it is ſaid, that © if the king by 
& charter grant to a corporation that the mayor and recorder al 
« 'b= juſtices of the peace within the city, whereby they are juſtices 
mn perpetuity by charter, yet, if there are no words of excluſion, 
e the juſtices of peace for the county haye a concurrent juriſdic- 
& tion with the juſtices by charter. ; 


: The next point will be, Whether here is an excluſive juriſdice 
tion given by theſe charters to the juſtices of New Sarum ? 


The excluſive clauſes in the ſeveral charters are in almoſt the 
fame words {which he ftated at large). and are to this effect: 
*- That the juſtices of New Sarum thall have juriſdiction to deter- 
c mine all matters arifing within their city in as full and ample 2 
* manner as the juſtices of the county of #7lts, or any other 
* juſtices of the-peace of our lord the king, can determine any 
4 matters within their * ictions, either by virtue of 
e their pommiſſions, or of any act of parliament already or here- 
if after to be made; and that the juſtices of the peace for the county 
, 'of #ilts ſuall not hereafter intermeddle themſelves, or have any 
* manner of juriſdiction of any cauſes or matters ariſing in the 
« ſaid city of Mew Sarim, or within the cognizance of its juſtices.” 
Bythis clauſe? apprehend, that the crown has excepted New Sarum 
from the concurrent juriſdiction of the juſtices of the county at 
large, as abſolutely as i there had been an expreſs clauſe of exclu- 
ſion in the commiſſion to the county-juſtices commanding them 

ot to intermeddle with any matters arifing withig the city. The 
clauſe in the charters of New Sarum is to empower its Juſtices to 
do not only whit the county-juftices could dd by any att cf par- 
liament then in being, but alſo what ſuch county- juſtices ſhould 
de enabled to do by virtue of any ſubſequent act of parliament. 
And this will be an anſwer to the caſe in Breote, where it was held, 
that the city of Briſal ſhould not have the cognizance of a plea in 
a ation for maintenance, becauſe their juriſdiction aroſe from a 
rant of King Edward the Third, and the action of maintenance is 
iven by a ſtatute of Richard the Second, which, is ſubſequent tothe 
rant, and was not in g at that time; but there is a gurt to it 
Brooke. * But the preſent cafe differs; for the char ter juſtices 


10 31/33 


"ate, 


Trinity Term, 14. Geo. 2. In B. R. 


ſubſequent acts, as well as on acts already in being. 


ne, by expreſs words, to have juriſdiction io all matters ariſing on - Takzor 


D: Hons: x 


nut if it be doubted, Whether the crown has power to 2 and OTA. 
Abbot 


excluſive juriſdition, that will be ſettled by this Caſe of t 
of St. Alban's (a), where it is ſaid, that if there is a clauſe of exclu- 
fon, the juſtices of the county have no juriſdiction in that corpora - 
tion, &c. And it is alſo ſaid by Reap, Fu/tice, in that caſe, that 
an inditment before the county- juſtices, for a matter ariſing 
within the excluſive juriſdiction, is void, as being coram non j udice 
and the clauſe in the juſtices commi ſſions which ſays they are to act 
tam infra libertates quam extra, means only as to ſuch places where 
the juſtices of theſe liberties have no expreſs clauſes in their patents 
to exclude them; for where there are no ſuch excluſive clauſes; 
there is no doubt but that the county-juſtices will have a concurrent 
juriſdiction (5%. And Reap goes on, & and ſince the king wills 
« that the juſtices for the county at large ſhould not intermeddle, 
« he has by that divided the juriſdiction of his juſtices, which he 
« may do; as in 2. Inf. 71. it is faid, the king may well 
« divide the juriſdiction of his courts.” And Pulxzux, Chief 
Juflice, adds, to what READ has ſaid, & that if a perſon be indicted 
a before jultices of a county, who act in a liberty which has its 
« own juſtices, and a juriſdiction to exclude the county-juſtices, 
« the indictee may take advantage of this, becauſe it is void, as 
« being coram won judice ; though it is objeed, that the offence 
is only done to the lord of that liberty for an infringement of his 
« franchiſe.” In this caſe it appears, that an exempted juriſdiction 
is compared to 2 franchiſe of retorna breviam ; and THE CHLIEP 
JusTICE treated it as a thing done coram non judice. But I think 
there is a great difference between them; for though the franchiſe 
of retorna brevium carries an exemption, yet it does not exclude 
but that the ſheriff may execute writs within it; but then it is a 
wrong for which the lord of the 2 may have his action ; and 
in ſome caſes the ſheriff may lawfully do it (c); as in the caſe of the 
king, a non omittas, &c. ; and the defendant who is ſerved with 
proceſs by the ſheriff within a liberty ſhall never take advantage of 
is, but the lord whoſe franchiſe is infringed; and a liberty is 
ways for the benefit of 2 ſtranger, and not of the defendant (a). 
But in caſe of an exempted or exclufive juriſdiction, the benefit is 
for perſons living within that juriſdiction ; and I do not know of 
any caſe that has been determined contrary to that in 20. Hen. 3. 
6. Indeed HATE, in this cafe, fays, it has been doubted whe - 
ther an indictment at the ſeſſions held by the county - juſtices in 
« an excluſive juriſdiction be void, or only a contempt in the 
« juſtices.” And ſays alſo, that this matter was moved between 
the juſtices of the peace for Surrey and the borough of Southwark; 


(4 (e) 1. Vent. 406. 1 
(6) x. H. H. FL Coron. 47. Da (4) 5. Co. ga. b. Semayne's Caſe. - 
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Taser but never reſolved (a) ; but that ſome thought it like the caſe of a 
bailiwick of a . and a retorna brevium granted ita quid vice. 
Lo $4. comes non intret. If a ſheriff execute a writ within the li rty, the 
* execution is good, but the ſheriff is puniſhable for infringing the 
franchiſe. But in the caſe of The King v. Grey (5) it was bed 
dy three juſtices, though there was no expreſs opinion, that if 2 
precipe be brought for land lying in the county-palatine of Lan- 
the precipe iſſue out of the common pleas, and judg. 
ment there, ſuch judgment will be void, for the county-palatine is 
an-exempted juriſdiction from the king's courts at W:/tminfter, and 
has itſelf a plenary juriſdiction (e). But in the caſe of retorng 
breviem the court that iſſues the proceſs has juriſdiction in the 
liberty ; and when the writ is executed, it is good to all intents and 
ſes againſt the defendant, and the lord is the only perſon who 
— advantage of the irregular execution of the writ, which 
is a breach of his franchiſe. | . SY 
Taking it then that the crown may, and in the preſent caſe has, 
granted an excluſive juriſdiction to the juſtices of New Sarum; 
The next queſtion will be, Whether the ſtatute relating to the 
exciſe within the city of Neu Sarum admits the juriſdiction of thoſe 
who in- other caſes are excluded? And this depends on the 
12. Car. 2. c. 23.1. 31. and 15. Car. 2. c. 11. As to the 12. Cay. 2. 
the words are, * that all forfeitures and offences againſt the ſaid act 
« ſhall be determined in this manner: thoſe which ariſe within the 
« immediate limits of the chief office-in London ſhall be determined 
« by the commiſſioners or governors of the exciſe ; and all fuch 
« forfeitures and offences made and committed within all or any 
« other the counties, cities, towns, or places, within this kingdom 
« or dominions thereof, ſhall be heard and determined by any two 
* or more of the juſtices of the peace reſiding near to the place 
* where ſuch forfeiture ſhall be made or offence committed; and 
* in caſe of neglect or refuſal of the juſtices, by the fub. commiſ- 
6. ftoners : and if the party find himſelf aggrieved by the judgment 
« given by the ſub-commiſhoners, he may appeal to the juſtices of 
« the peace at the next quarter- ſeſſions, &c. 2 


It was inſiſted on by the Counſel for the defendants, that the 
county-juſtices mightact in Riu Sarum in this caſe; for all that was 
— by chis act is, that the perſons who are to exerciſe this juriſ- 
diction ĩn exciſe matters be juſtices of the peace, and reſiding near the 
place where the fact is committed; and that they act as by a part · 
cular deſignation of parliament, under a deſcriptio perfonarum, 
without any relation to their juriſdictions as juſtices; and that the 

power is given to the tub-commiſſiouers under the like de- 
ſcription. . ut upon peruſal of the ſeveral ſtatutes we are all of 


(a] See the caſe of Rex'o. Sainſbury, * (5) Clayt. 120. . 
4- Term Rep; "456. S. C. Nolan's Rep. ) an ss Oo 
18. Rex v. Morgan, Caid. 156. | . 
Blankby v. Winſtanley, 3. Term Rep. 
279. : 
Opinion, 
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:niony that the deſign of the Legiſlature was to veſt, the laws of 
exciſe in the ſeveral juſtices of the ſaid reſpective cities, counties, 
exerciſe over other matters which are cognizable by them, This 
will depend on the ſeveral clauſes in Exciſe Acts. Ia the 
14. Car, 2. c. 23. ſ. 29. there is a clauſe which relates to the 
farming the excile, and enacts, © that the lord treaſurer, commiſ- 
« ſioner, &c. {hall not agree with any perſon in any of the reſpective 
« counties or places of this realm im any other manner than as 
« ſhall be directed by the juſtices of the faid counties or places, or 
« the major part of them, at their quarter · ſeſſions Here the 
direction of farming is confined to the juſtices of the faid counties, 
towns, Cities, &c. and the juſtices of that reſpective county or 
282 the duty ariſes are the perſons meant by the act of par- 


Tbe next clauſe (ſect. 39.) is that which gives the juriſdiction 
to puniſh for the forteitures and offences in the act, and gives the 
in the preſent caſe. The words are, © that all forfeitures 
nnd offences committed within all or any other the towns, coun- 
« ties, &c. ſhall be heard and determined by any two or-more of 
« the- juſtices of the peace reſiding near to the place where ſuch 
« forfeiture ſhall be made or offence committed.” Here the word 
ive is dropped (which is inſerted in the twenty-ninth ſection). 
this clauſe muſt have the fame conſtruction as the others, and 
muſt mean the reſpecttye counties and places where the offence was 
committed; and then the words * two or more juſtices reſiding 
near to the place” muſt have the ſame eonſtruction, viz. that 
are of the fame diviſion, and have juriſdiction there, The 
of theact is plain to fix this juriſdiction in ſome certain ſer 
of men of that county or place where the fact aroſe, and not where 
they are barely reſident; and ſome words muſt be ſupplied to exe- 
cute this intent; for according to the ſtrict words of the act, it 
gives no more juriſdiction to the juſtices of the county of Mit in 
a matter without their county, than to the juſtices of Vortbumber- 
land or any other juſtices who happento be reſiding near the place 
where the offence was committed, which could not be the intent 
of the Legiſlature ; and therefore ſuch conſtruction muſt be made 
on this act as to confine this juriſdiction to. thoſe juſtices who, 
according to the common and regular method of proceedings by 
juſtices of the peace, have a juriſdiction in other matters in the pla 
* thy gs ſs aa 3 22 
es it the ſtronger; forthe a is grven to the juſtices at the 
next quarter-ſeffions ; and if the juſtices of the county of Wilts 
have a concurrent juriſdiction. with the juſtices of New Sarwm, it 


will be uncertain to which of the quarter-ſeſhans. the appeal muſt, 


be made; for it names neither in particular; and the act would be 

more particular in the deſcription of the ſeſſions, unleſs it intended 

to conſine the juriſdiction to thoſe juſtices who have the ordi 

Juriſdiction in the town or place where the offence aroſe; 9 
> 
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dc. reſpeRively, according to the legal Juriſdiction which they , .- Oraras. 
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Traser Eaſe this clauſe will be ſenſible and plain without any other deſcrip 
don. There are ſeveral acts of parliament penned in this way; ag 
rns 15. Rich. 2. c. 2. of forcible entries, which gives power to the juſt: 
and Ornat. | Jultices 
peace, or any of them; the 18. Elz. c. 3. of baſtardy, which 
4 gives power to juſtices near the pariſh-church ; the 13. Car, 2. 
4 S killing deer, and does not ſay where the fact is com- 
mitted ; the 13. & 14. Car. 2. c. 6. for repairing the highways, 
fays, in default thereof any two juſtices living within the pariſh, . 
&c. : in all which caſes, and many others, the juriſdiction is given 
to the juſtices, but no mention is made that _ ſhould be of that 
county or place where the fact is committed. But yet the rule of 
conſtruction has always been, reddendo fingula fingulis, to give the 
riſdiction according to the reſpective diviſions or counties of the 
Jute 3 and the 15. Car. 2. c. 11. ſhews the Legiſlature had this 
intention in view, for it directs the juſtices ſhould meet in their 
reſpective diviſions ; from which it follows, they muſt have juriſ- 
_ diction there. It has been objected to this conſtruction, that there 
is a clauſe in the 15. Car. 2. c. 11. which enacts, & that no com- 
* miffioner, farmer, or ſubcommiſſioner for the exciſe, or common 
« brewer of ale or beer to ſell, or innkeeper, ſhall have power to 
« act in or execute as a juſtice of the peace any of the powers, 
<« clauſes, or things, contained in any of the laws made for or con- 
& cerning the exciſe.” And it is ſaid, that in or towns it 
zs a common thing to have brewers for juſtices ; fo that if all the 
js juſtices in an excluſive juriſdiction ſhould be brewers, &c. there 
| would be a failure of juſtice (a). The anſwer I would give to this 
is, that this defect does not appear in the preſent caſe, nor is there 
reaſon to ſuppoſe it here; for it is found, that there are thirteen j 
[* tices, for the city of Saliſbury; and if it ſhould happen that they were 
| all brewers, &c. the king would in ſuch cafe grant concurrent com- 
miſkons to ſome others to be juſtices in New Sarum, ne populs 
deficerent in juflitid exbibend&, as in Dalton, 10.; or there would at 
| leaſt be a remedy by applying to parliament ; and therefore there 
5 is no occaſion to let in the county- juſtices on this ſuppoſition. 
| Another objection is made on theſe cafes by che defendants, f 
| where an act of parliament has been conſtrued to give juſtices of 
| the peace a power of acting out of their county by way of defigna- 
= tis per fenarum: But the caſes do not come up to the preſent ; 
| 
| 
| 
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for iu the caſe of Cro. Cay. 21 re acted only in a matter 
of examination to entitle the plaintiff to an action on the ſtatute of 
Vun on a robbery; and the Court looked on that ſtatute not as 
giving the juſtice any juriſdiction, but that he acted only under a 
deſerrptio erum ; and it was there agreed, that if the act 
had been for the exercifing any compulſory juriſdiction, the juſtices 
could not have afted out of their county. And HALE (V doubts 


(e But now by 24. G 3. c. 40. fpiritnous Hquors, ſhall act 28 a juſtice of 
i. aa. o perſon or p:rions whatſoever the peng. Ser 3. Hawk. P. C. ch edi. 
dein aconumen brewer of ale or beer, r ch. 8. f 41. a j 81s ein 
unkerper, diſtilcr, or othes dcaer in (9) Hale's H. P. C. 30. a 
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vhethet a juſtice may do a voluntary act out of his juriſdiction, as Tarn 
to take a recognizance out of the county by conſent of the parties; Y 
but he lays it down as 2 general rule, that a compulſory juriſdiction „ 02s 
cannot be executed out of the county, ſuch as to compe! a perſon out 
of the county to enter into a nizance; and to commit him for 
not doing it: and though, in an act of parliament, no place is men- 
tioned * the juſtice of peace is to exerciſe his authority, yet the 
law puts this conſtruction on it, that it muſt be in the county where 
che lact ariſes, and where he has juriſdiction: and this confiruttion 
muſt neceſſarily be made on the preſent caſe, or elſe it will not appear 
who is to have juriſdiction ; for it was on the ſeveral argu- 
ments to be abſurd to veſt this power over the exciſe in —.— 
who were accidentally reſident near the place, and who had other- | 
wiſeno juriſdiction there; as ſuppoſe in the juſtices of Cumberland E's 
who ſhould happen to live for a time near Sak/bury. The ub - 


- 


* . 
- - 
#9 9 


commiſſioners act by a plain deſignation for that particular purpoſe, * 
ind ſo would the juſtices at large if they were unuler the ſame parti | my 
cular deſcription : but chen the queſtion is; What is meant by 

« juftices refiding near the place ?” And we are of opinion, that by >. 
this thoſe on] is meter whis gy 


Ws ank, therefore, ALL or o>i$108, that the juftices of New 
Sarum have, by their charter, à power to act there exclufive of the 
juſtices for the countyat large ; and that the ſtatutes relating to the 
axciſe have given to the county juſtices no power to act in New 
Sarum, or in any excluſive juriſdiction. 4 


Therefore the plaintiff muſt have the pee, and his judgment. 


have an ordinary juriſdiction in the 


6 4 16 og ee 


ON + wart er power, the defendant came on the firſt teturn If a defendant 
of the ſummons, and pleaded w_ e Upon Which in dern appear 


there was a writ of ſeiſin, and a writ of enquiry of damages. 2 — 
The queſtion was, What damages the demandant was entitled bur dn 
w? diem the tee of 

the original wiit 


Tux Couar. Sbe is entitled to damages from the tele of the of enquiry. 
Dre He Re He ON IE 
uid 8 and this has been ſettled in the caſe 
of ews; in Hilary Term, in the ei year of George 


v. 


the e v. in Eafter Term, in the ſeventh 
e of George the Second ; though C. Lit. 326. is contra. 5 
RE Boyer 
tay | | 
4 
F 
* 
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Ca . Boyer againſt Bampton. 5 
If a note of bund Action ON ZEVERAL NOTEs by an indorſee againſt. * 
de cen for a thiver, d a ſpecial” caſe wade at the aflives, © Thu n 

gaming debt, no « February 1736 the. plaintiff purebaſed theſe notes for a valuable 
_ * * coaſideration, but that they were given by the defendant to one 
| Indorſee againſt « FF aters and Child, for the (<catin to them ſeveral ſums of 

the drawer, al. © which were knowingly raced ani lent by them to the de- 
though be. & fendant to play with * and chat thee es were indorſed 
valuabl« confi- « hy them to the plainti who was not priv bo the Conkderaicn 
. Se mn wes gin” | 1 1 
rant of the cẽꝭ? The quettionras, Whether th defendant is chargeabls wit 


K theſe notes on the circumſtances of this cafe ? - 


8. C. 2. Stra. FF 


- ee eee gages, or other ſecurities. or convey. 
Salk. 344- er, een e where the whole or any part 
Carth. 356. @ « 48 the tonſideration of ſuch conveyandes of ſecurities ſhall be for 

> Mon. 275. 0 d money or other valuable thing whaiſoever won by gaming, 
12. Mod. 96. e S at cards, dice, tables, tennis, bowls, or other games, 
on the fides or ä 7 7. one 


. pra dot betting as aforeſaid, or that ſhall, durin | 
2. Burr. 1180. « For bt, al eu nd, rl an 
1. Black. Rep. 22 and purpoſes whatſoeyer, 


ys Tum Rep...  Denx1$0K and Str. TAS 3 for the 
439: thatthough theſe notes, by the ſtatute, would be voi x brews 
| r yet the plaintif 
being an honeſt creditor, without notice of any Rand, and heave 
paid a valuable conſideration for them, ought not to ſuffer by it, but 
4 that the notes are good as to him, and by the indorſement are betome 
mae notes, andeſpecially as the defendant himſelf is particeps 1 
WG mints, and by this means will be a gainer by his own illegal a&; 
and cited Cys. Fac. 32. and Yelv. 47. on the ſtatutes of Uſury, 
where. the plain ent not eine, privy to the uſurious contract, the 
ſecurity was held good as to him; 2. Mad. 279. and the latter part 
| of the caſ= of Fu: ey v. Faceb (a), where it is ſaid, that if che bill had 
to a on a good confidetation, he had not 
been ithia the ſtatute, for he had not been e 

an bonęſt creditor ; though the principateabidagaiaſt the 
That in the caſe of a fraudulent conveyance, it is void as to l Par. 
be. $7 valuable conſideration, without *notice, and as again? 
tors bona fide by the flatutes of 13. Ela. e. 5. =w — — 


c. 4 ; but yet the conveyance is ve 
'himlelf, for be is particeps criminis 70 OTE n may be 


G. Salk, 344+ Fark, 3% (3) Vide Cro. Jac, 270 Yo. 6 
9 170. | g 


Q > CG co u©ws 


pF ee. ac. wwe dfaenadc A . Loo” co & -K . w- w at roo... !? £4 


* —_ nm . PR: |, 1 — m 


Trin Term, 14: Geo. 2. In B. R. 


good with reſpect ta the plaintiff, who is indorſee for à valuable Berz 
e 


h not as to the winner of che money, who is 
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again 


eps criminis. It would tend to the diſcouragement of trade; mene 


for a perſon who pays a valuable conſideration tor a, note in the 
courſe of trade, and has it indorſed to him, cannot know on what 
conſideration that note was originally given. 3 K 
Taz Sotlictrok GENERAL and FLovD for the defendant. 
The act of parliament was made for the beneſit of the loſer, and ex- 
prefsly directs, that all ſecurities, - &c. given for the repaying"any 
money knowinglylent or advanced to play with, ſhall be void to 
intents and purpoſes ; and if this note was void in its creation; 
no indorſement on it afterwards can poſſibly make it — for if 
caſe of 
on this 


2 7 


it is void to all intents, it is void to every intent. 
Huſſey v. Jacob (a) is expreſs in pointy and was determined 
foundation, that the contract was illegal and tortious, and not on 
the plaintiff's being privy to it; which, though mentioned by 
Carthew, is not mentioned as the ground of that judgment. The 
conſtruction which the plaintiff contends for will entirely - evade 
the ſtatute of gaming; for by indorſing the note to a friend, and 
getting him to put it in ſuit, by this means a, ſecurity will be made 
good which the act fays ſhall be & void to all intents and purpoſes ;* 
aud cited 1. Vent. 253. 2. Levinz, 94. The rule is caveat emptor, 
and the plaintiff is not without his remedy, for the indorſor is able 
tolatisfy him for the money he has received of him for the note. 

Lee, Chief Fuftice. The words of the q. Anne; C. 14. are 
rs we <p caſe falls within 2 — 5 it rs 
making the note itſelf yoid.' It is agreed, that the intention of the 
act was to take away from the winner and lender of money to be 
played with any advantage 8 ht receive from the loſer's or any 
other ſecurity: but then it is faid, that theſe ſtrong words of maki 
« zl] ſuch ſecurities void” are to be conſined only to the winner 
lender; but I doubt that by this conſtruction ſuch intention cannot 
de effected, for it is all one as to the winner from whom he receives 
his money; ſo that his indorſing it to another n will be rather 
an advantage to him. As to the cafes in C. Fac. 32. and in Ne 
47. they do not come up to the preſent caſe ; for the reaſon of 
Court's giving j t in theſe caſes in favour of the ſecurities 
was by conſtruing them qut of the ſtatures of Uſuty x for they dis 
not conſider it as a bond given to the plaintiff on an uſurious con- 
tract, but for a juſt debt as to him; and the uſury was between the 


112 determined on the ſame foundation. There is no caſe ci 
the preſent but that ſaying of Loxp HorT's inthe caſe 


ty v. Jacob, for the caſe itſelf is not to the purpoſe; and in chat : 


Hor T is reported to have ſaid, that if there hatf bern am in- 


dorſement on the bill, and an action had been broughtby the indorſee, 


it would be of another conſideration. I have ſeen a t t 
ag D Nb e nee e eee 
1 ellos i 5 OO EG.I3S-:-.r 15 II 
* 2 2 2 of 


defendant and another perſcn. So likewiſe was that in 2. Mod. 


_ — Ex Gy BEEBE LACIE * . 
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BoYzn of that caſe, in which he is reported to have laid the fame thing , 
but it was very much wondered at; —̃ es 
conveyance was mentioned as a fimilar caſe to that fayi 

Hor r's; but I do nor fee e hed a kh] for 4: 
voltmtary; yet at law it is a good con or og he 
ſtatute as to a purchaſor for a bn a 6 Ai But this 
caſe falls within the expreſs words of the act of parliament, which ha; 


conſtruction to determine it contrary to the ſtatute. A 
nt! e fide will be attended with — a 


on the one nn on the other a contrary 
conſtruction entirely evade liament, and 
£ — of parkamentxnd enonng 2 
K. Therefore, as no caſe has been cited to prove the dit 
tinction that the note ſhall be void as to the winner, and not ſo a3 to 
we ingorice, I am of opinion, that the plaintiff cannot recover 
againſt the defendant on theſe notes; the conſequence of which will 
de, that the plaintiff muſt pay the coſts of a nonſuit. 


© a Fafice, was of the fame opinion. 


e Fuflce of the ſamg opinion; and ſaid, that hethought 
— j gught tobe given.to any feeurty © 
Tg maybe roy, Ft gr y what; money he has 
about him may not be ruined ; hut if the giving n thet 
occaſions be once enco! there would be np epd to his long 
Ut he has'no mote to loſe. 


x Wien, Juflice, of the fane;oginion; for if the drawer be la 
die wo ay dhe note to an indorſee, it is not © void to all intents; and 
the cale of Cureden u. Leland (a) it was held, that one who ſerved 
an indenture without ſtamps could gain nothing by it ; for 
— * it ſhall be void to all intents, &c.“ Here is no room 
— — 
if any are y mu made to the act 

ae eeeen would. entirely eh. IE 25 


Jen ke the dekeakent fe). 


Aenne. e 88 — 
D n My 
— . 1 


4 ved 38 


Caſe 308. 4 ni 250 F 


ene 4 the defendant might be obliged to 

— 3 — on a bottomree-bond aloe ſhi 4 pr whe 

and certain. 855 og which. the * writ was taken out was to this e et, That the 
ſum of two.thouland ve hundred ods is de tothe a 


— en the deſ it by bond, as by — oth 


re. 
BanerTon. 


57. 
See Tidd's Tx Cones PM the * . by affidavit ſome 
and to EX 12 affidavit ; 
but 


et fats concerning the ſhip's 
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but the reading theſe affidavits was oppoſed by the defendant's Hzarncort 

Tax Couxr. The method is to determine the right of ſpecial 
bail on that affidavit only which was made before the proceſs taken 
out, and not to admit of ſupplemental affidavits on either fide (a). 
It muſt alſo appear, that a ſufficient debt is actually due, which 
does not appear here except by reference to the bond {4}, and on the 
bond nothing appears to be due, for it is due only on a contingency, 
and it does not appear whether the ſhip is loſt or nut. 


Therefore it was held, that ſpecial bail ought not to be taken. 


(a) See 1, Barnes, 66. . Barnes, * Martin, 3. Burr. 1447. Rio 'v. Bele. 
58. 81. $4. 2. Black. Rep. 840. faute, 2. Stra. 1209. Barclay v. Hunt, 
Tuner o Warren, Andr. 70. En- 4. Burr. 1995. Warbeck v. Wheeler, 
metſom v. Hawkins, 1. WI 335. Barnes, roo. Kelly v. Devereux, Say. 
(% Anonymous; x. Will. 121. Rol- | 594.  Fowel v. Pontherck, 2. Term 
fn v. Mills, 1. WII 279. Jennings v. Rep. 55- 


The King againſt Nance. ©." Caſe 309. 
NFORMATION, in nature of gue warrants, againſt the de- 1t a 
] fendant for legally exerciſing the office of mayor of (Gram- 2 


mund, in the county of Cormwall. | 5 


The defendant, by his plea, ſet out the conſtitution of the bo- c. 4 it is ſuf- 
tough; that it is a borough by preſcription, and conſiſts of a ficent to ſwear 
mayor, eight capital burgeſſes or freemen, and an unlimited num. nennst 
* akþ ; that the cuſtom is for the mayor, t gau c. 
22 and freemen to meet on Sunday next before quires, although 

ichaelmas-day, in the town-hall, to chuſe a mayor; and that the by the conſtitu- 
capital burgeſſes, or a major part of them, nominate two capital en of the bo- 
burgeſſes, other than the ſtanding men, to the mayor, who ſtrikes man 3 f be 
our one of them, and. that the remaining capital burgeſſes-and the prefened at the 
— — oo Agra, freemen to chuſe one next court ket, 
of them mayor for the enſuing year; and then he pleaded, by way of and ſworn in 
averment, that the ſtanding man is he who was put in nomination the Þ*fore the town 
laſt year, but not choſen. The plea then ſer out the fact of thiselec. ** 
tion: That on Sunday next before Michaelmas, bring the twen- 
« ty-eighth of September, there was no election of a mayor accord- 
ing to the cuſtom; and on Monday the twenty-niath of Septem- 
«ber. N Met the defendant Nance, and __- Moore, three 
4 capi geſſes, and a great number of free burgeſſes met to 
«nf oo amdieg the ſtatute ; that at that aſſembly 
no mayor appeared, and that Pierce, who was the ſenior capital 
1 then preſent, and the neareſt in and office to the 
« mayor, preſided at that afſembly ; that Pierce and Nance, the 
« defendant, nominated themſelves, and Pierce truck off himſelf; 
rr 
« man, were put in nomination to the free burgeſſes, who ö 
© Nance the mayor for the year enſuing; that Nance afterwards, 
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—— 1 K Gaby Ui 
Tbe king's coroner, in his replication, admits the conſtitut 
as to the manner of election, but ſtates a further part of the 
cuſtom. with regard to the ſwearing, * That the perſon fo elected 
< ought to be preſented at the next court leet, before the jury of 
the court, which is holden always within one month atter 
« Michaelmas yearly, and to be ſworn in and admitted before the 
4 town-Clerk or bis deputy at fuch court, in the preſence of the 

& preceding mayor; and that the d:fendant Nance was not pre- 
« ſented at the court leet nor ſworn there. | 


Several other iſſues were joined, and a verdict for the defendant 
in all of them; but as to this part of the replication relating ta the 
preſentment and ſwearing, there was a demurrer and joinder. 
The queſtion, on arguing the demurrer, was, Whether as the 
defendant Nance was choſen on the day preſcribed by the ſtatute of 
It. Ges; I. c. 4. and not on the preſcriptive day, it is ſufficient that 
he be ſworn before the preſiding officer at that election, without 
being preſented at the court leet? or, Whether the preſentment q 
ſwearing at the court leet be neceſſary after an election purſuant 
to the ac} of parliament ? 1 | 
Tus CounsEr for the defendant inſiſted, that as this election 
was on the day preſcribed by the act of parliament, the directions 
of the act muſt be followed; and that the uſage of the borough, 
5 2 election had been on the preſcriptive day, will be en- 
irely out of the caſe. Before this act it was à queſtion, whe. 
ther the corporation was not diſſolved if the mayor had no power 
of holding over, and an election had not been made on the pre- 
ſcriptive or charter day? And to affift this a writ was framed on 
the ſtatute of Tefiminfter the Second, c. 25. to put them again in 
motion after«this omiſſton j for the mayor's office being then at an 
end, it was à doubt whether they could act without a bead. To 
theſe inconvenĩencies the ſtatute of 1 1. Geo. 1. c. 4. was made, 
which provides for an election after the preſcriptive or charter day. 
The firſt ſection recites the inconveniencies which often prevented 
an election on the charter or preſcriptive day, and directs an clec- 
tion am another day, and in what manner and before whom.- The 
fecond ſection gives a mandumus from the ximg's bench to any of- 
ficers of the corporation, requiring them to attend ſuch election. 
The third ſeftion directs 4 mandamns to the court leet, requiring 
them to hold 'a court. in order to ſwear in any mayor or other 
head officer, if neceffary.' Ihe fourth ſection relates to the ſwear- 
ing, and is as follows: „ That the mayor, bailiff or bailiſfs, or 


-  « other chief officer or officers/ who ſhall be elected purſuant to 


4 « the directions of the act, ſhall take the oath or oaths by law re- 
= - <« quired, at the time of his admiſſion into ſuch office, before fuch 


as 
: > 
=> ® ® * 


” 


Tun mne © before his admiſſion, tack the oaths of office before Pierce, wis 


- 
—_—c r eG oC TX xx HIT TA T7 Te 


4 © officer as ſhall preſide at ſuch election, in purſuance aa + 


 _*T 08 eee 


ment, and ou 
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« who is hereby required and authorized to adminiſter ſuch oath or Tas Ke 
« caths, and ſhall have the fame privileges, precedence, powers, 8 


« and authorities, in all reſpects, as any mayor, bailiff or bailiffs, 
« or other chief officer or officers of the fame city; borough, or 
« corporation, elected on the days or times fix 


hve had if the election had been on the charter or preſcriptive. 


day, and is not only directory but compulſory ; and that the | 


of the preceding mayor in not going to an election on the 
riptive day. election, it is true, muſt - be , wholly 
| i act of parlia- 


either according to the uſage, or according to the | 
I not he n but the 
election and ſwearing are different independent things 
and the one may be — — to the ſtatute, and the other dy 
the common law according to the uſage; which the lord of the 
leet ought not to be deprived of, without ſome default in him. 
The queſtion therefore will be, Whether the conſtitution being 
broke into in one inſtance, ought nat. to be ſo likewiſe in another 
And, Whether the preſiding officer on the ſtatute day is to have a 


greater power vr authority than the mayor would bave had on the 


preſcriptive day? He is not complete mayor till ſworn, and by the 
TCC 
ion; then ſuppoſing the preſiding officer on the ſtatute day is 


to have a power of ſwearing immediately after the election, this ab- 


ſurdity will follow, that if there happen to be an election one year 
according to the ſtatute, and in another year on the preſcriptive 
day, the former will continue in his office thirteen months and the 
latter only eleven months. The defendant Nance was not ſworn 
in on the day of election, but at another court before, Pierce, who. 
preſided at his election; now, though Pierce legally preſided on the 
election day, yet no power is given him to call court-in 
order to ſwear him in. The third ſection relates to the ſwearing as 
well as the fourth, and ſays, where there is a contriyance in the 
lord of the leet in not holding a court, the ſwearing (ſhall be by 
mandamus to the lord of the lect, &c. but where there has been no 
contrivance or default in the lord of the leet, to deprive him of his 
franchiſe and privilege of ſwearing would be a very hard conſtruc- 
tion. Fn Of Had LI POR Cty ies? hg 
the preſcriptive day the abeng officer, who ſupplies his place, has 
only the ſame power as the r hz 
te day, The mayor, it is plain, had not the power to ſwear in, 
; „ why 


by charter or - 
« uſage ſor that / purpoſe, ought to have or enjoy.” That this 


mayor would haye had on the N x 
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Tux Kis why then ſhall the preſiding officer an the ſtatute da 
„ ſupplies the place of the 3 have a greater N 
+.” mayor had? The whole tenor of the acc is to be taken together 
I this conſtruction anſwers all the purpoſes of it, and eſerves 
the rights of all people who have been guilty of no 
» Les, Chief Faffice, delivered the opinion of the Court. k 
2 hether the deſendant, who has been elected ac-ord. 
ing to the ſtatute, is bound by that part of che cuſtom of this bo- 
rough of being prefeated and at the court leet? This queſ- 
tion depends on the ſtatute 1 1. Geo. x. c. . The intention of the 
act, by the reeital, is to inſtitute a manner of election when there 
has heen 2 failure on the charter or preſcriptive day, left by that 
1 — diſſolved. By the firſt clauſe of 
te the perſon ding is to do every a ing to the 
| election, which the mayor might have e the ee 
charter day. In the third clauſe it is obſervable, that the act takes 
notice where 2 nomination and election is neceſſary at the leet, and 
a proviſien is made for continuing the nomination ; bur there is no 
notice taken as to the ſwearing at the leet. The next clauſe is the 
fourth, which dee in 
it; but directs that che ſwearing ſhall be before the preſidi 
officer. By theſe clauſes it appears there is a manner and fora of 
electiom and fwearing preſcribed by this act, and a continuance of 
the nomination where it is to be at the leet; and as the deſign of 
dde act is to keep up the peace of corporations, it ſuppiies the place 
( of the mayor then in being, and has given an election on the next 
a day, and provides for the ſwearing by one general direction, that if 
0 the election be at the leet, the ſwearing muſt be there alſo; but 
there is no direction to continue the ſwearing at the leet, where 
there is not an election on the charter day; and I take this to be 
the ſenſe of the act, that where there is an election on the charter 
or preſeriptive tay; if there be any default of the lord of the leet in 
not holding a court, q mandamus may iffue to oblige him to do it. 
Ic has alſo taken care to continue the nomination at the leet ; but as 
to the ſweating, the clauſe is fo general, that I thin ĩn all inſtances 
of elections not on the preſcriptive or charter day, the ſwearing 
mult-be before the preſiding afficer. Several objections have been 
made by the plaintiff, that the act fays that the preſiding officer 
ſhalthave no more power than the mayor had; and if the mayor has 
116 power to fwear in, why ſhall the prefiding officer ? I agree, as 
to the election, that the preſiding oficer has no more power than 
the mayor had on the preſcriptive day; but as to the ſwearing, it is 
eupreſsly provided that it ſhall be before the prefiding officer. It 15 
alſo objected, chat the lord of the Jeet being guilty of no default, the 
ac could not intend to deprive him of his franchiſe. To this 
anſwer, that the lord of the leet has the ſwearing, if there, be an 
electioꝶ according to the cuftom ; but if not, it was a doubt before 
this act whether there could be any election at all, and therefore it 
is not to be wondered at if the parſiament had no regard to ſuch 
ET 


? 
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che cuſtom; for I do not fee how the jury could preſent a mayor at Tux Kine 
other day, or by any other perſons than are impowered todo = 4<# 
un] the cuſtom ; therefore, as the cuſtom of ſwearing at the leet 2. 
js part of the cuſtom of the borough, it muſt be confined to an 
clection made in purſuance of the cuſtom. It is alſo ſaid, the de- 
ſendant was not ſworn on the day of his election but on another 
day, the twenty-ſecond of Oober, whereas it ſhould be at the time 
of his election. "The day was put in anſwer to the day charged 
in the information, which is the tweaty-ſecond of OHober; — 
the day of ſwearing in this caſe is not material, if he is ſworn beſore 
his admi ſſion, as appears by the caſe of Vaughan u. Lewis, Carth. 
227. and here it appears that he was ſ\yorn before he entered upon 
the office. Upon the whole, the words of the act, as to the ſwearing 
the ſtatute day, are mandatory, and fic volo fic jubeg is ful: 
ficient in the caſe of an act of parliament; but this is grounded on 
reaſon and gives an operation to every clauſe of the act. 
Therefore WE ARE ALL OF OPINION, that this ſwearing before 
the preſiding officer is good; and that there muſt be judgment for 
the defendant. | 


Judgment was accordingly given for the defendant. 


Ir was wow MOVED in arreft of judgment on behalf of Tur The prefiding 
CROWN, for that it appears by the defendant's own ſhewing, on officer at the 
the face of the record, that he has no right. | election of 2 


Ibe objection to che defendant's right was, that there was no 11. Gm. 1. 


good z for that Pierce, who was in loco majoris on the © 4- may alſo be 

te day, was not capable of being put in nomination with **=inated at 

Nance ; for be then acted as preſiding officer, and he could not act ang 

alſo as a capital burgeſs; and principally for this reaſon, that if the oftice ; far” 

Nance had been ſtruck off, and Pizrce and the ſtanding man though he can- 

in election, and Pierce had been choſen mayor by the free burgeſſes, not fwear him- 
determ 


the leet; and as Pierce was himfelf the preſiding officer, he could in perten de 


Lr, Chief Fuftice, delivered the opinion of the Court. This 
is a motion in arreſt of judgment on behalf of the Crown, that the 
defendunt may be ſtayed from entering up his judgment, becauſe it 
appears by his own ſhowing, that he is not well elected for want 
of 2 good nomination. And if this appears to be the caſe, the 
motion will be very proper, notwithſtanding the defendant has had 
a verdict for him, betauſe it will then appear by his ſhowing that 
he has no title: ſo is Carthew, 370. cuſtom is agreed on by 
both fides, thar the major of the capital burgeſſes are to no- 
minate two of their own , one of whom is to be truck off, and 
the other to be put in election with the Randing man. The 
Crown objeRts to the nomination which has been made in mon 
pecauſe Preree, who is the co nominee with the defendant, 


not 
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Tux Kixs not have been complete mayor if elected, for he could not 
* ſworn in himfelf: and for another reaſon, that Pierce was — 
ble of both nominating and ſtriking off himſelf. And though ng 
objection be made to Vence, the defendant, or to Pierce as being 
capital burgeſſes, = it is faid the nominees ought to be 
. either of if elected, would have been capable of being the 
mayor. As to this, it is immaterial whether Pierce could have 
ſworn himſelf or not, for if there be any means whereby the mayor 
may be ſworn, that is ſufficient; and it it appeared thet there was 
no perſon in being who could fwear him in, when elected, the 
Crown might authorize a perſon to perform that office ; for if the 
ſwearing is not lodged in any particular perſon, it will be in the 
Crown ; ſo that the objection, as to Pierce s being incapeble of 
ſwearing himſelf; will be eaſily anſwered, TEES 15 2h 
A free burge's THE SECOND OBJECTION is to this purpoſe, that Pierce ated 
who ers at an on the ſtatute day inſtead of the mayor, and as the mayor had no 
e 2 oer to nominate on the preſcriptive day, fo Pierce, who is in 
the place of the {90 mMajorss, cannot nominate on the ſtatute day. This objection 
mayor, does not is grounded on a fallacy ; for the reaſon why the mayor cannot nomi- 
thereby loſe his nate is, becauſe the nomination is in the capital bu and the 
right to roi» mayor's power of acting as a capital hurgeſs is ſuſpended during the 
— r mayoralty; and yet it is true, that Pierce has the ſame authority as 
>; the mayor on the ſtatute day. Here was a proper aſſembly of 
capital burgeſſes, and as ſuch Pierce nominates, and this power he 
| uſes under the conſtitution ; but as preſiding officer he had another 
A _ - Fight, to ſtrike off as well as to nominate, and this he does by virtue 
1 | of the act of parliament ; 'whereay be has the other by the conſti- 
= i tution of the borough. | 2 1 
In what eaſe IT was THEN san, that theſe rights were incompatible. If they 
ung 6: , had proceeded to an election on the preſcriptive day, theſe rights 
Een Face. would have been exerciſed by different perſons, whereas their bei 
compatible. at this time exerciſed by the fame. perſon is owing to the default of 


Sce Milward e the mayor, who abſented himſelf; and it * be very hard if 
See Milward Fiergs ſhould be deprived of his right as a capital burgeſs, becauſe 


2.2 cazRep.81. the mayor was wilfully abſent. And as to their being incompati- 
ble, the ſame perſon may exerciſe different powers in many caſes 
as in a writ of redifieifin the ſheriff is both judge and, officer; but 
there is no need here to go into this, becauſe what Pierce has done 
was under the particular direction of an act of parliament, and oc- 
caſioned by the wilful default of the mayor. I he directions of the 
act are very plain, that the rights of every perſon ſhall: be pre- 
ſerved on the ſtatute day, Py Pierce's right, as —.— 
burgeis, is preſerved to him; and then it enacts, as to the prefiding 
pas wg that he ſhall have the Tame power as the mayor wauld have * 
had on the charter or preſcriptive day; therefore it the mayor had 
been preſent, he would have prefided. and ſtruck off ane; and as 
Pjerce's prefiding aroſe from the default of the mayor, it would be 
very hard to take away his right as a, capital burgeſs;; and to put 


Re 
. . . . _— Fes «4 . ere 
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Here a nomination and an election is found, and Wx ARE ALL OF rr Kine | 


OPINION that the nomination is a — and that the defend- erg | 
ant was well elected on the ſtature y. wks: aner. 
The rule for arreſting judgment was diſcharged. 
natlen rain Gee d a1," 
Moros FOR A NEW TRIAL on the following caſe; Il on properno. 
| tice, A party re- 


| Colebrooke, ſeiſed in fee, mortgaged to . A1 N. for one « dg erde, 
JVC to prove the it 
Cdlebrooke, who afterwards, by leaſe and releaſe, conveyed the in- foe, the other 
heritance by an abſolute ſale to £ M. N. The plaintiff brought a P. Y may give 
ſeire faciaz againſt the ter-tenants of theſe lands to ſhew cauſe wh woN 
they ſhould. nor be taken in execution on this judgment — | 
Crlebregke. The: defendant, Gawler, came in and pleaded the . 1164. 94 
morigage for one thouland n, which was aiged © biey/and 325 DAY 
then prayed judgment, plaintiff to 1 

1 —— for the reverſion. The plaintiff — that 248. io 
r the aſſignment of the mortgage to the defendant, J. Golebrovke, ** Mod. 42. 
by leaſe and releaſe of the premiſes, releaſed the fee and inheritance 759% _ FAY 
to the defendant, whereby the term of one thouſand years became 4th edt. 96. 
merged in the inheritance. "The defendant rejoined, that Bull. N. P. 228. 
15 brooke did not releaſe in manner and form, &c. ; and upon 254 | 

at jflue was joined. > tw . im 3 aw VELA 7k OM 

To prove theſe releaſes, the plaintiff gave the defendant propet 151. | 
2 produce them on the trial, and offered to prove that the nb 
deeds were in the defendant's cuſtody, and likewiſe © to prove 
them by one of the ſubſcribing witnefles, who ſaw the execution of 
them ; but the defendant, though called upon, refuſed to produce 
the releaſe ; and this evidence was difallowed by the Judg who 
tried the cauſe, as it was only parol evidence, and as the — 
was purchaſer for a valuable conſideration. Whereupon judgment 

given for the defendant ; and for this reaſon the plaintiff moved 

2 new trial, . | — 

The queſtion was, As the defendant had refuſed to produce the 
deed, rr 

The plaintiff's Counſel cited Eggleton v. Speke (a), Wye- 
mark's Gaſe (b), and Dr. = gat Caſe (c), that it 42 within 
the rule of law, that the evidence is to be given that the 
nature of the caſe will admit of, and as the defendant is proved 
to have the cuſtody of the deed, the plaintiff can get no other 
evidence of it; if the plaintiff give a falſe account of it, the de- 
ſendant may produce the deed and ſet it right. oY 


( Carth. 20. | (3) 5. Co. 74. () 10. Co. 93. 
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Ir Was ARGUED: for the defendant, that this is calling 
= and would — 
j And a difference was taken where a perſon has a right to 


2 deed, and the other party gets the poſſeſſion of it tortouſly 


there the other may give parol evidence of it ; and cited 42. Edu, 3. 
c. 18. which is in 5. Co. 75. @. 


Les, Chief Fuftice. It is not material to determine what effec 
this releaſe would have were it produced; the plaintiff ſays it would 
operate as 2 o Ge Wend, ad Iet"ith the Jdgtmma deg 
on the eftate in The iſſue was, Whether there was ſuch a 
releaſe or not? And the queſtion is, Whether on this proof pardl 
evidence of it to have been received? I think it falls within 
the general rule; that the beſt evidence is to be received which 


from the nature of the thing can be given. 8 


the other party notice to produce the deed before parol evidene 
can be given of it, is, that he may be apprized of your evidence, 
and be prepared to contradict you if you give a falſe evidence of it, 
by producing the deed in court, which will prevent the danger of 
perjury. The plaintiF hes a foppoled intereſt In it; and be thinks 
be able is prove bis ive by ty at bb move nat Ke fuck 
an intereſt as a party or privy has; think this evidence ought 
Tube org JunGss were of the ſame opinion. 
Water, fire, cited 2 caſe of Pyne v. Lady Seymour 
Zofer Tom, i the ninth year of Quan Hite, beſte Lonn 


: 
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— 
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The Fourteenth of George the e Second, 5 | 
„ 4 þ , | 
The Common Pleas. 


_— Sr Jobn Willes, Kat. Cie dee. 1 5 p 
Sir Francis Page, Kit. Auch. 
Sir John Forteſcue Aland, Kur. Ts ices 
Sir William Forteſcue, Kut 7 
K Dudley Ryder, Kur. pra General. 
Sir "a 9 Nur. Solicttar General. 


4 οο Johnſton againf Wilſon... — Caſe 311. 

ILL LES, Ch ce, delivered the opinion of the Court If ſeveral 
Wo ' fone, being faſt 
i common, enter 


This was « motion in arreſt of judgment after an interlocutory i = 1 
by default, and awritofenquiry of damages executed, ina . dad, e. 
. —— deed made the twenty - ſourthof Febru- yas N 
ary 1737, not between the plaintiff and the defendant Lein, but made among 
others were likewiſe parties to it ; r them, and the 
to be a large common at Seaton in Durham, which the proprietors . arbitrators allot 
had a mind to incloſe and improve, and that partition ſhould be made — ge ba 
as arbitrators ſhould think proper, and that the ſea bank ſuould be kept to be held by 
up as they ſhould direct. They firſt covenant mutually for their them in ſeveral- 
own acts only with each other, and not for the acts of 2ather, and % dee do not 
therefore they are as ſeveral and diſtinct as the law will allow and nn eie 
the nature of the thing permit; and afterwards they go to particular tocarry the por. 
covenants, that they will direct five arbitrators, and that the award triton into effect, 


23 of Oober 1738; and then comes this dauſe, _ 13 
pective 


to all reaſonable things. agreed on. b the 
keen. 93 erg ining the diviſions. and ferting 2 the ry wil og 
reſpeiye portions of each, 1 that the arbĩtrators ma fons to whom 
ſuch partition as they in their judgment thought fit, and dire they were allot= 
ſuch as are nece 88 ſuch parqtion (this is part ted, run 


of the covenants) ; and the partition is b Bade, ber are to 5, eg. 


romplets partitien being made.— 8. C. 16. Viner, 221. nocis, 
hold 


- 
- * 
- * © : 
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hold in ſeveralty; and they covenant that the ſea bank ſhould be 
r and that the owners of the 
lands pay what the arbitratocs thiũk and the pro- 
Wn 46 4-7 phemgrembaoney'e >. Yr var dry 
hands of Jobaſan and two others, and bind themſ-lvcg for per. 
formance in three hundred pounds. The award was made within 
the time, viz. in September, and by the award have made 

titioa of the greateſt part, and the reſt, which was undivided 
1 iA held in common; and they allotted to 
Mages, Whitehead, and Doe, twenty-two acres in lieu of their 
eſtate in the common, and chat the ſhould maintain fences, &c. 
which divided them from the reſt. Then they award as to the fea 
bank that it ſhould be kept up as before, except that now they 
ſhould contribute towards it according to their allotted ſhares, ex- 
cept Knakenby, who is now to pay nothing the ſea not reaching his 
land; and then the . Fobn/ton, and that he 
repairs, &c. as before ; and then they award that, ſhall 
their proportion for eſtabliſhing the award. 5 * * 

"The plaintiff avere, not that he has performed the co 
but that he has performed his 1 
theſe breaches : T Finer, That the "defendant has not made 
fences; SECONDLY, That he has not paid his NT & 
money for the repair of the ſca bank x and. cheſe two he has laid as 


contrary to the award, and not as breaches of the covenants; and, 


* 


erg, 


THIRDLY, T aat he did not pay his ſhare of the expence of the 
award and ſurveying, and this is laid as being againſt the covenant ; 
and h the fir two breaches which are laid againſt the award 


may not good, yet the third may ſtand; aud on. the firſt two 


the plaintiff cannot have judgment. 
te objeRtions do it are two: n 
28 $ECONDLY; If there be any collateral breaches affigned 
de e aig way be brought, Ft all be parties hold hrs 
—- joined in the action. | 
To TRE Fist, If the award be void, all covenants which are 


5 dependant om the award are ſo too; if the deed which contains the 
- covenants be void, the bond to perform thoſe covenants my be 


* 


2 * "7 


void allo, for the foundation of all NN then Frey & 
— built on it muſt fall, but if they be ind 
covenants, > they may Rand though the awar 


* e yolJ, tha all things hee 
i nr Ae 


rſt partition; and if no partition be made, all 
t on it muſt drop op; and here the arbitrators have not Rate 


e NA partition, becauſe they have affigned no deeds of diviſion 


nor proper affurances. On the other fide they cited caſes to ſhew 
' how partition” might be made without deed, and for that reaſag 


this was 2 compleat diviſion, . Litt. ſ. 244. ; but this is not a 
5 proof, for ſays only between patceners, which 


will not hold with reipect to tenants in common and joint-tenants, 
. Sid. J0ge . Lev. 45. 


- 
- 
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3 
* » G and 
X 
= 


Trinity Term, 14. Geo- 2. In C. B. 


and ſo Coke, I. Inft. 169. explains it, for he ſays © a partition by 
a pargl between tenants in common, it executed by.liycry, is good; 
are plainly tenants in common, and this award is not 
without deeds executed; and as before the ſtatute of Frauds a feoff- 
ment was not without livery, the fame reaſon will hold ſtill ; 
ſo now no confirmation though 2 if without deed, is good; 
here proper conveyances-ſhould be executed, and as they have di - 
reed none, the award is incomplete and void. There was another 
anſwer attempted to be given, via. that the award may be good in 
#t and bad in part; but to that T anſwer, It is true ir may be fo; 
En This matter is the whole thing ſubmitted; and, SE- 
conDLY, The firſt two breaches depend von this part of the 
award: and if the award be bad, there can be no judgment for the 
rſt two breaches ; for if the ſeveral parts be not well allotted, the 
plaintiff can have no better title than he had before the award; and 
the ſecond breach ſeems as little ſupported, though at firſt I thought 


otherwiſe : It is for not paying his proportion for repairs purſuant 


to the award, becauſe one is exempted from paying a proportion, 
which mult be if the partition ſtand, but ſince it does not that falls 
ſo. But the third breach is on another foot; it is for a breach of 


the covenant which is collateral to the award; it is a covenant to 


pay a proportion of the previous charges of making the award, and 
whether the award is good or not he is bound to pay his equal 


ſhare; and fo theſe covenants to do that particular bring us back to 


the caſes cited, which prove, that though the degendant covenants be 
void, yet a collateral one will ſtand ; and this we think a collateral 
covenant.. We ſhould think this would have been ſufficient, if there 
were no other objection but to the award; but there is another ob- 
jection, which, if good, will go to this point, viz. that it is a joint 
covenant becauſe they have joint i ; for the covenant cannot 
alter the nature of the eſtate, and then they ſhould join in the ac- 
tian, as 5. Go. 186. Skin. 401. Cank.; 315. 1. Saund. 153. 
But I anſwer, that this objection depends on their having a joiat 
intereſt ; but here they have ſeveral intereſts and are tenants in 
common, and then they may covenant ſeverally which puts an 
to the objection: and it is not like the cafe in Garth. 97. where i 
is ſaid that damages may twice be recovered, for. the jury can give 
no damages but what this particular man has ſuſtained, ſo that 
there is no ſufficient reaſon to arreſt, judgment. When I was; 
before ready to give judgment I conceived two doubts: 'FigsT, 
Thar the plaintiff-has not ſhewn that he has ſuſtained any da- 
mages; and SECONDLY, That he has not averred that he has per- 
formed his covenants. But for the firſt, the jury on the inqueſt 
have found that be did ſuffer es, and ſo it muſt be taken for 
granted; and the defendant has admitted it by letting judgment 
paſs by default. And to the ſecond the diſtinction is, that where 
there are mutual covenants not depending on each other, the 
plaintiff, in an action of covenant, need not aver that he has per- 
formed his part. Butwherg the mutual covenants havs a de- 
WEE pendance 
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dance on each other, as where one is a conſideration for the 
there you muſt aver your part, as 1. Lutw 


performance on 
., Se chat che firſt two breaches muſt be releaſed, and judgment 
Unken out for the laſt, >| | 


other, 
t. 249. 


Caſe 32. Carver againſt James. 
r PLAINTIFF hronghe an aBion on the caly as Gxecuve of 
promies made jo eee pe, 897, No fey — 
l time. de t two p FIRST, Non ; 
t 3 2 T hat the cauſe of 8 
ple ad non aſumrp- plainti lied particularly, viz the teſtator ſi 
Fe and the fature a ur of . err <4 
of Liner 3» ou the: erin veturn it), a0 continued it util the et 
— IIS proper continuances; he died the twenty · eighth of 
fned on a writ Tune ; I os ar in Trinity Term, in the eleventh 
See car of George the Second, he ſued a capias againſt the 
that the cauſe qeſendant, . teſtator's death ; and 
of an ance q J endant appeared; and the him, and 
withia fix years 
iis 6x n hen Gays the caule of action arole within e the firſt 
purchaſed, is Writ privilege purchaſed. er 5 Pet: demurred for 
bac. want of ſufficient return to the writ; and though a; 
of demurrer was aſſigned, there were four taken: ways 
—— ————̃ 
. — 
void. 


SECONDLY, The writ was. never returned; n 
the continuances built on it muſt fail. | 81 


TerzDLy, A writ taken out within a year after * nay 
death is not good and well ſet out; for an original ſhould be ſet 
nets; Gu not à capias only. a 


_FourTHLY, That * be * ont as executor to B. 


ut vs, Bir Toft delivered the binn of the Court.—1 
THE THIRD and FOURTH OBJECTIONS, be- 

— Ft we all agree that the replications bad, yet we differ in 
our reaſons ; and in theſe two objections WE ALL AGREE, that 
they are of no force: for firſt a capias is ſufficient without an 
rein in ng the courſe not to take out an original unleſs the 
e to it, as the /atitat in the king's bench is ſufficient 

to —— a cauſe out of the ſtatute without à Bill of Middleſex /a); 
and we are — th in this by ſome adjudged cafes * In the caſe of 
Halifter v. Woolftons (b), from a faithful reporter, it is held, that 
# latitat is not the firſt proceſs, but pre- ſuppoſes a Bill of Mi- 


) Canh.233. 1. Sid. 53. | — tans | 
| dlejex ; 
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and in Deathbridge's Caſe (a) it was that e Convan” 
. was ſufficient without ſetring"our'the original; and en keep” ass. 
pace with che court of king's we judge it to be ſuicient” 
here, the reaſon in both courts being the ſame; and we all agree 
that this capiar is ſufficient. Ir eee * 
We alſo agree in THE FOURTH, chat it is plain it was taken 
out as executor. rt f r - e EE | 
In the other two there is a ſmall variety, for we all think judg - 
the defendant, becauſe the foundation fails, 
viz. that the writ of privilege is not ſufficient, nor the contian- 
Les 4 certain day ; but he- 
e only, we are not agreed. But, 


they would tend it was returned j which intendment cannot ba 
here, for it is exprefaly alledged vicecomes now mi breve.* Andin 
mother caſe in Lifw. 260. it is ſaid, that caſe appeared by a ma- 
noſctipt of Lawley's to have been reverſed in parliament in 150. 
and that it ſhould be ſet forth that it was returned. And in Lutte. 
280. in the caſe of Green v. Revilx (b), the ſame point is adjudged ; 
and all theſe caſes ſeem to be founded on Spencer Caſe (c), the 
reaſons of which caſe ſeem to be the meaſure of the nent 
in the * bench in the caſe of Kinſey * Hayward Fd; and 
iſter ſo ſolemn an adjudication we conſorm our opinions to 
ſuch aGudications. For my part, I ſhould be of opinion that the 
writ ſhodfd be returned, as a foundation to ſupport the continu « 
ances, which would give the parties notice. We all think the firſt 
procels not ſufficient to ſupport the ſubſequent continuances ; but 
if the firſt proceſs be right, you continue it down during the 
whole fix years by r 1 e om ary 
( Michacknas Terry, 3. Ge. 2. - (4) +. Lov 256. New Lutw. 0 
4 2 S. Cate, . 1. I Nu. 433 Ray. N. 37 
0 Nen bing zt nne er e wilt ad Boy” 


= „ * 


4 241 


The plaintiff replied, that there was an award made and 76. 
ts be delivered before the eighth of Auguft following, and ſets forth i. Bar. K. .. 463. 
| 2.Ld. Ray. 961. 

vor. Vl. 2. Stra. IT F 140. to 146. 
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award s and that the arbitrators awarded, & that all 
re Staſi thirtieth of woke nay 


T 


n — wing che de- 
0 ings and fixpence ; 72 the ſixteen ſhillings and ſixpence 
ec ſhould be in full tithes ; and that the parties ſhould, by 
<« deed, Feleafe to each other all demands, Ke.“ and lays the 


and faxperice./'- + 1 pf 4796 


©"The defendant ; ah, hat li the wand there is an ces 
of all tithe in, re to pro- 


Ge ee eee 
a f.. deci ion that tithe calves were noe 
Alen hel ner. 


inions. of Pax 
2— ; e 
is but one 

{aig 
matters in 
N ns ithe . mo 1 

tithe © ng exc as it 

2 — — . 5 
tional, namely. aſt 10a n a made premiſes, 
the award muſt, be {a as to all Matters within the ſubmiſſion, of 
which the-arbizrators- have hot, and that it N be goo in 
n Jo that it is now ſettled, chat the 
ditional words the award void, if it do not extend ts, 
and is gel in. all matters withip the ſubmiſſion; and in the pre- 
ſent caſa the arbi trators take uoticę of a ſubliting be 
ren the ſubmifſfion in 
this caſe are, ſo as the faid award,” a not ſay © of the 

premiſes"; but the words. in Cre. 4.4 
which, in my opinion, does not differ from this; — 
— ee. By. ena ——— and is an autho- 
rity in point. For m own part, I would carry this matter as far a 
any court has gone © hef me; and if it we Nr 
there were not gs condition in the Gubmiſfion, 


- incline to make an awardawhich;was not final in all the things 


intirety void; or the paris otherwiſe have not 


ſubmitted, 
. | benefit propoſed the award. „This, no doubt, is a condi- 
” *- Hional r void. But as my 


i - Brother Fon rtscus Pet — f ogy A doubts in 


this caſe, it will be proper to inform you of them. . 


upon was, that it was a final award at the 
the exception which followed was void, . for 25 0 opinion ag 


' Guoted 6. Med. 34. Salt. 74.3 bur that caſe differs in two reſpects 


(s) Cre. Eliz. 839- Cro. Jac. 200. 355. 1. Lutw. 550. 2 


% 


Trinity Term, 14. Geo. 2. In C. B. 


from 

ceaſe, but that the plaintiff ſhall be at liberty to proſecute his 
iht to the tithe calves at law; but the award in that caſe ſays, 
that © all ſuits between the parties ſhall ceaſe;”* And, scon, 
In that caſe the words are © ſuits now depending,” which are not 
in the preſent caſe. One thing which ſtuck a little with me was, 
that the plaintiff agreed that he ſhou!d be at liberty to ſue at law 
for the tithe calves, and that the defendant agreed to it too, which 
may ſeem to take it out of the award, for Conſenſus tollit errorem, 
But two queſtjons ariſe, which anſwer that doubt: T Ix sr, Whether 
ſuch an agreement can be admitted? and, sEconDLY, Whether 
ſuch an agreement be ſufficjent to alter the firſt ſubmiſſion ? It is a 
rule, that all matters of fact well pleaded are allowed by the demurrer, 
and though NR his proteſlatiom not to he con- 

es 


that what they ſay was true. And, 8EConDLY, The firſt ſub- 
miſion was under hand and ſeal, but this agreement was not, and 


award is void, the defendant is in the right to fay there i 
med an hroere judgment myſt fo him, 


7 up — 
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this: FixsT, This award does not direct that this ſuit ſhall E 
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mes comme wo Pleas” 


Sir \Parkerz Kuo, 15 1 
_ Sir John Fotteſcue Aland, u. Ihe 1 

Sir William Forteſcue, Nut. 3 

Fr Dudley Ryder, Ki. Attorney General, 

Sir John Strange, Knt. Solicitir General. 


—— — — — 
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Peachy againſt Oſbaldifton. Caſe 314. 

NN ar Aerion on a promiſſory note againſt the defeindatit u l atuty t 
as indorſor to the plaintiff, the F 
the aſſixes : — The note was drawn in Oceber 1735, by En litereft by 
one F. S. payable in January r way of diſcount. 
In Ofober the defendant agreed with the plaintiff that he ſhould 3. Keb. 259. 
dicount the note, for which he paid the ſum of four guineas: Aſter- 1. Vent. 453. 
wards, on the twe nty- eighth of January, 5 5 
— — the plaintiff eight for 4 
forbeatance of the payment for {ix months, but pac in 
C 
It was proved at the trial that ten 2 
uſual diſcount of notes to goldimiths and others in the Ci , 
was alſo proved, that in order to ſmother the appearance 
— J ͤ ů ů Pownce 
twenty anuary pa in fix months, that it might 
laid to be ſo much 9 hy rayon a 


The queſtion in this caſe was, Whether this is an uſurious 
contact or within the 12. Ann. c. 16. ſo as to make 


| Aa ' The 


O8BALDISTON. & forbeatance 


Michaelmas Term, 14. Geo. 2. In C. B. 


The words of the ſtatute are, . take, either 
228 e the ſum ee * 


8 
. 


Wurzs, Chief — mg is plainly within the words of 
the act in two {+ painh within the work 
deavoured to evade it by _— a freſh note, yet the words 


reer comprehend it; and in the 
place, it being for of paymeiit, it is expreſsly within 
the words of it. There is no occaſion at preſent to take into con- 


fideration the matter of diſcount ; but it would 
nary if it e 


* A 2991 10 att 17 x, | 


er Lp Aer may 
Jadgment yas given kr the deere, 
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Si. William Chapple, Kt. 
Sir Dudley Ryder, Knt.” Attorney General 
Sir John Strange Kat. Sg cron 


W's d at. 267; van {ive 
Wor 4 7 26 ATW £; 1629? 203 Gt 1599s; 
5 * -* 6 . — 


* 


The King nee Dr. Bland, Provoſt ® of Econ. - Caſe 315. 


N RULE to ſhew cauſe why a mandamns bquld not iſſue to , dene lies 
() Dr. Bland, provoſt of Eton College, to affix the 3 to the ＋ 
ſeal to the preſentation of one Parſons to a college 
being nominated thereto by a majority of the fellows; the compel 
and one fellow being for another perſon, the proyolt 2 
that he had a negative upon the fellows, and therefore without his uren tation by the 
conſent a majority of the fellows could not nominate any one. College. 


But the principal queſtion now was, — CI ;- 
could be properly iſſued in this caſe? © 


Tas SoLiciror- GENERAL inſiſted, that this was an  impro- 
per matter for a mandamus. This is of the fame nature as a pri- 
vate adyowſon, and has the ſame rules and laws to ls rod. 
to which a mandamus was never granted. I the fra Ae. do 
not agree and preſent ſome perſon within the time limited by law, 
it will lapſe to the biſhop, which will prevent any inconvenience 
to the pariſh being wichout a parſon for that time any more 


than in the common cafe, In the caſe of Clarke, in Michaelmas 


Term, in the twelfth year of George the Second, where 2 mandamus 
was to ele& him a „ he had a freehold in the office, and 
the act to be done to com it was only a miniſterial act, viz. 


inſtalment: But here is as yet no right in the plaintiff, 


a 4 HoLLinGs 


* 


ww wregow tas oo, * 
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HoLL1NGs n is a matter for a mans, 

it being to tru 
iſſued in the caſe of a Saen (4); parih An and 7 
maſter (c). A mandamus has been granted to admit a ty 
regiſter Here the act of putting the feal is miniſterial, and 
to com te « particular act done in part, and is not to ele& 
a perſon into the living, but to preſent one already nominated (e). 
Itis a matter proper for examination, and there ought to be a return 
made to it, when it will come on fully ( f ). ides, the plaintiff 
has no other way wich him; he not bing znyway for the viſitor 
SE ATE not being anyway concerned in the 


Le Chief Fuftiee. enn 
an election; and there are many queſtions that will arife upon the 
ſlatutes of the college, and alſo upon the sture 33. Hen. 8. Whe- 
ther that tak es away a negative in all caſes? and therefore there is a 

very good reaſon for the *Courr's interpoſing and 


Franting the 
| — — In the caſe of Ft. 8 co (g) it was faid by 


Hor r, that if there is a viſitor, will not interpoſe in a 
e 
ut when the c Jaws are diſo they will 
2 hte of it, and the mandamus. - Dr. Bland 
in controverting this 
13L + I do not ſee 


any Bop of Salifhury'sCeſ(b), 
2 wn they would grant 


| the and have a return made, without determining the 
_ 


t whether a ry mandamus will lie or 1 5 
* Jer 9 


0. 
2 Jen was of the fame opinion. 
It does cb if the 
Sn d — be 


FBF eee Bland (i. . 


O2. 2. Vent. . 73f½ (f) Kr $t. John's College, Cam- 
2. Lev, 18. March, 201. | rice, 4. Mod. 241. 
() 2. Reſt Abr. age 1 i (6) Sce Rexwu. Baker, 3. Burr. 1265 


(c) Ray. 22. „ Sid, 40. Sera, 8. . Black. Rep. 352, 55% Cowp. 
Michachnas 


(3) See Rex v. Vice- Chancellor of 

(e See er, 777. Cambridge, where 2 mandams was iſſued 
| # ) Maotidanws to reftore Dr. Bentley, to the keepers of the common feal of the 
Hilary Tem, 9. Ge. 2. r them to put it 
is Michaclmnas Term, to of | high ſteward, 

Ges. 2. 2. Stra. 1023,—Vincent, 5 Bur — 1647.—Sece alſo Rex v. 
Biſhop of London.— To Je@ts Leturer Dr. Windham, where u mandamu was 
of St. Dunftan's, Michaclmas Term, © granted to compel the warden of Wadham 
4- Arne, Oakquib.— Trinity Term, College to affix the common ſeal of the 
13. & 14. Gee. 2. The King . Dr. College to an anſwer of the fellows, &c. 


Whaley, mendamus to admit one fellow of in chancery, contrary to his own ſeparate 
a college, 2. Stra 1139. | a 


anſwer pat i in. Cowp. 377. 
' Marlow 
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Mlaäarlow againſt Forbes. 


BY 22 KTK 


I —— is cots free from arreſts, There None on. 990 
is alſo another clauſe which, obliges the bankrupt to attend the the agyrees, 
after that time, upon notice in writing. But it is not then after the fo 
that bis perſon ſhall be free from any | — yes: 
The defendant had a commiffion iſſued againſt him, and had protected from 
given his proper attendances within the time allowed by the act d. | 
and by the chancellor purſuant to the act. He was afterwards or- Lex Mer. g38. 
dered by one of the affignees to attend again for further examination, 1. Atk. 233. | 
but not by any notice in writing; which he accordingly did, and Cu. 257. 
on ſuch > © 2 — ioporoen,. beter CES 
phintifPs father, who was an affignee, and by him indorſed to bis 2 
ſon the plaintiff. 1 WI LIB C41 9 21 d 
The defendant had never obtained any certificate from his 
creditors; and it was proved, that the note was indorſed before the 
On motion to diſcharge the defendant from priſon, on his fil- 
ing a common appearance, n 
The queſtion was, Whether a bankrupt thus attending the 
N days and the advanced time allowed 
by the chancellor, and without having a notice in writing, ſo that 
ſtrictly he was not obliged to attend, could be legally arceſted ? 
Lax, Chief Fuftice. I do not ſee how this defendant can be 
diſcharged. ere are three clauſes in the act relating to his at- 
tendance : FigsT, He is to attend within forty-two, days: 
SECONDLY, Or within ſuch time as the chancellor ſhall allow him 
further ; and THIRDLY, That after this he ſhall attend the affig- 
nees for further examination upon notice in writing being given 
him. Now in the two firſt caſes it is particularly ordered, that 
during ſuch attendance his perſon ſhall be free from arreſts ; but 
in the other clauſe there is no ſuch thing ſaid. Beſides, by the 
latter clauſe he bas no need to attend unleſs he has a notice given 
him in writing, which the defendant had not ; and if he will yo- 
luntarily attend without any. compulſion, if he is arreſted it is his 
own fault, and he cannot now be diſcharged. 
Pax, Fuftice, of the ſame opinion. 
CHAPPLE, Fuftice. I think there is no reaſon to extend this 
at to the prejudice of the creditor any further than the ſtrict 
words will carry it; and therefore I am of the ſame opinion. 


The rule was diſcharged. 


Vernon 
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Caſe 319. Vernon and Others agaig / Jefferies. 


Im covenant, if ACTION on ARTICLES or AGREEMENT, Made 
Sn” 169 en —— — T2 


iris only fign- * * 1 
« 3 the 1 te inks, bo | - 
at were | nine fevera es, and 
fe dim the b a Apr yp the 8 
d ec 1 — —— and that the 
muſt be enchd. others, who were not parties to the action. were Covenantees in the 
ed as - panics deed, but did not exetute it. Aud for this variance between the 
by proper . afticles and -dectaration/ che defendant dmurred. and ſhewes for 
lech, Cauſe of dethutrerz that it nou appeared upon recotd. that there 
8. C. 4 Swa, Were other to the deed who were equally covenantees wich 
2146. the Te i LEO Cty WINE FR 
5 Com. Dig. have been. The plaintiffs joined in demurrer. 


« Pleader” 
v. The quctina ee, West ae whe did nee 
GG nor ſeal the deed ought to be maile plaintiffs in the action ? ig 


This caſe was argued twice: firſt b Pons cart BooTLE for 1 
defendant, and Counſelor BoorLs for plaintiff, in 2 
Term 1740; and in this Term by DENNMseN for. N wad 


- ForD for t the defendant. 


Ir was ARGUED. fer the defendant, that. this \ being an 
indenture inter partes; and all the coyenantees being parycalat 
made parties to it by name, is ſufficient to ſbew that they were 

parties to it, without their ee ng and ſealing it, and therefore 


ern plainti ffs. by this deed a joint intereſt is 
velit in all the N 
with the plaintiffs, and therefore to join with them in che 


action ; for elſe the defendant may | * ſeveral times ſor the 
tame thing. It was held on demurrer, that where two were cove- 
nantees in a charter - party, though one only ſigned and ſealed it, 
the other, who did not, mightſue upon it wich the plaintiff who 
ey execute it, That it is an eſtoppel to all the parties, as well 
thoſe who did not execute it as thoſe who did, to aver againſt what 
appears upon the face of the deed. If one of the res had te: 
leafed to the defendant; jt would have barred the ro; beitg 
inter partes (a). And if the plaintiff had recovered 1 er 
ment againſt the defendant, it could not have been pleaded in bar 
to any ſubſequent action brought by any other of the parties on this 
deed, If — be two obligees in à bond, and one only ſuc, 
he muſt ſhew that the other is dead, otherwiſe it is bad. The want 
of parties in an action on a bond was pleaded in abatement, and it 
vas held for the plaintiff, being brou he by the ſurvivor; though 
it was not averred that the other was z. but it was faid, that if 
ger had been demanded ofthe bond, and a dename tit, it vil 


(4) See 2. Inſt. 673. IS «. Cro. 56. 


be 


Michaelmas Term, 14. Ged. 2. In B. K. 
de otherwiſe. In another caſe, a covenant or agreement was entered 


$39 


Vzaxox 


into by ſeyeral hddlers about the performance of their parts, and on __ 


an action brought by one of them for a breach of the covenants, it 
was held. bad for want of parties; for they all ſhould have joined in 
the action. And this deed is now ſet aut upon the yer being de- 
manded of it, . It is the ſame as if made part of the declaration, and 
is become part of the record ; and therefore, as it appears upon 
Ir was ARGUED for #be plaintiff thus: The queſtion is, Whe- 
ther there is here a variance between the deed ſet out in the plaintiff's 
declaration and that ſet out upon the cyer given of it by the plaintiff? 
The ſeveral perſons who are made parties to the deed, and are not 
plaintiffs, ia this action, appear never to have executed the deed, and 
therefore har e no intereſt in it, and.conſequentlyare not to be parties 
to the action. There is a great difference between atticles of co- 
parcenerthip and a deed of ſeoffment or. grant ; for in the latter 
is good, though the grantee did not execute it, and an intereſt 
from the grantor without any act done by the grantee, only 

the acceptance of the deed ; but in thecaſe of articles of copart - 
1 operation, unleſs all the parties execute it. 
If ten men become partners, and all their names are inſerted in the 
deed, and mutual covenants, but five only execute the deed, it s a 
þ between five only, and has no effect as to the reſt. 


Certwright and Another being joint-tenants demiſed the premiſes, 
reſerving” ds rent to them both; Career be Aone 


rent, and a reſervation of ten pounds rent tu him ; and the Court 
held, that the declaration was good for a moiety only; for there 
being an exception. of the other's ſealing, which never was done, 
the deed as to one moiety of the land and the rent reſerved had no 
eſſect; and the defendant is to ſhew that they all executed the deed. 
There is a great difference between a deed made inter partes and 
one that. js not ſo; for in the firſſ caſey no one can bring an action 
upon it, or releaſe by virtue of it, hp are not parties to it, and are 
2 im the beginning, and expreſſed fo to be : but in the caſe 
of a det: poll it is otherwiſe ʒ for that is not between parties, but 
Sr 
J nat EXEcute it, and who was not 1 The queſtion then 
will be, as this is made inter partes, Who are properly the parties 
to it and have an intereſt in it ? And as this is in nature of a co- 
partnerſhig. no one is a party to it but thoſe who executed it, for 
until then wathing paſſes from him, nor is he bound by it, Tbe 
neareſt caſe which comes up to the defendant's purpoſe is that in 
2. Rall. Ar. 24. where in an indenture inter partes, and ſeveral 
covenaritees, one who did not ſign or ſeal the deed was allowed to 
lue upon it ; but this was upon an indeature of grant to another, 
and an intereſt paſſed without his ſcaling the deed, which does not 
in our caſey for nothing is conyeyed to one or the other, only an 
ing with ſuch -who executed the deed. Beſides, Cart- 
rights Gaſe is directly contrary to it, and is ſubſequent to it. 
As 


Jar. 


360 


Vasnx0N 


Michaelmas Term, 14. Geo. 2. In B. R. 
As to what has been faid, that it being ſet out 


Nr 


9 come part of the record, and inrolled with the reſt, and ſo the ya. 


Ja=ryzares. | 


riance will appear upon the face of it; that las nothing to do 
the preſent queſtion 3 becauſe if they who did not Kd it 10574 
properly parties to it, it bein ä made between then 
and" others” wilt mr" iner t they did fea? it. Therefore this 
action could not be err 
it had, the defendant inig the deed; and terre ie pla 


that they were no parties to the deed ; and therefore 


is entitled to the judgment of the Cour 
1. Trait Tei en the brd Spee he Coon! id, 


L Though theſe parties who did 
3 to be ſued upon it, nor are bond d K 


2ͤĩ »v inn ac," ek her rc | 
ought not all to be made plaintiffs in this action, as the Covenants 
are made to them as well as to the plaintiffs. And if they ought to 
have been joined, I think it may be taken advantage of on dus de- 
care} off ger gion of as cand evo rgpene Ernie itt 
of it want parties w- the attice. 


Pano, Fuffice.. Where the delendant takes abrantage of 


anything that does not lie in the as miſno- 
mer, &c. it muſt be done by plea in . 
writ. - But 


muſt ſhew the plaintiff how he og have a 
"where it is of what is in the plaintiff's own k e, and what be 
bard ready eee 
re ice. enn partner without 
—_— 
© reads; in 62 Tam, hes Colt EIS 


Les, Chief Faffice. I uke the diſtinction of this caſe tote, 


that where there are ——— and diiz oily is ſued, that i 
is bad, and the defendant muſt plead it in abatement] and where 


dere are P 


the defendant need not plead it, but may demur to it if he 

fo is 1. Vm. 34 1. Sid, 420. Covenant was made to two, 
quolibet corum, and one covenantee alone brought an aftion of 
covenant z and it was faid, that this was ſuſſeient, ſor it did not 
appear that the other was injured 3 and if not, he had no occaſion 
to join in an action: but the Court held, that one covenantee alone 


detendant mig 
that this erer 


ut 
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all be obliged to join, it might occaſion great multiplicity of Vanon 

LN ws bach that all th reins malt ein **® — 

in the ation. When, therefore, it appears on the face of the K 

4 eee 
not appear but that they all executed it, for they are all made 

parties, I think it will be incumbent on the plaintiffs to ſhew why 

the others are not joined. In 2. Inf. 673. it is faid, that primd 

facie all that are mentioned as parties in the deed ſhall be conſi - 

dered as proper parties, and to have executed it, unleſs the con- 

ney appears has no anſwer been given to the caſe in 

2. Kall. Abrid. 22. or to that in 2. Levinz, 74. where it is faid, 

all the covenantee$ muſt bring the action, though they did not all 

(cal the deed 3 and that judgment ought to be given for the de- 


Judgment for the defendant, 275 

8 Ellitſon againſt Comyns. % e Caſe 318. 

ACTION on Bou for the performance of an award. Tho Declaration on 
ſubmiffon is, & of all matters in diſpute, and of all actions an zrbitration- 
#5 whatſoever: depending between the parties.” The. arbitrators 4 i 890d, 
awarded the defendant +* to pay chirty- leven pounds to the plaintiff z. 40 ne ap 
« in ſatisfaction of all actions, &c. as well of thoſe which were that the award 
depending between them in their own right as of thoſe which was under the 
were brought as executor, &c.“ It appeared, that there were col the ardi. 
diſputes between them in both rights, in their own and as execu. 2 3 - 
tor ; but in the ſubmiſſion it is not mentioned between them a2 though — 
executor, &c. only in very general words, © of all actions, &c.“ clauſe to make 
3 the ſubmiſſion 

* eee eee en and demurred for ue f count 18 


| N not ſet out 

FizxsT, That it is not ſet out to be under the ſeal of the arbi - *, rens 

trators, which ought to have been. An award cannot be made . n Cg 

by deed, wolefs.it be in writing 3 and if ſo, it muſt be under ſeal . a et 

alſo z for every deed muſt be ſealed, otherwiſe it is but a parol had notice of the 

agreement or award. F | 6. award. 
Sxcombt v, That it is not duly ſet out; for that part which 

fays the award ſhall be made a rule of court, is not taken notice of in 

the declaration; ſo there is a variance between the declaration and 

the award ſet out upon euer: and Salk. 72. was Cited, where it was 

held, that if a man upon 4 deed, he need only ſet forth fo 

much as will make for him; but where he declares on a bond for 

of an award, and ſets out the award only as a collateral 

matter, he muſt ſet out the whole ; and if the omiſſions are a ma- 

terial part of the award, it will be fatal to the plaintiff. 


TrwgDLY, That it was not faid in the declaration that we de- 
tendant had notice of the award's being made. 


FourTHLY, 
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Under an arbi- Fouarmx (which was the principal obj 
— « ay Abitrators had exceeded their authority, hay ing awar 

. e © between them as executor, which was 77 ing nk «mans 
« diſpute, and miſſion, only in the general words © actions and diſpu 

„ actions oy 2 did not include it. On 2 15 


«© whatſoever, 6 855 e e . 
= te [pe an awarded (a). 3 
arkitrators, an tan an action in his own right 


award that one ſame fuit (b) ; nor can he be Gaps A 
of the parties ſq here, under theſe general words, in Doe. rights * 2 
ſhall pay 37.8 eo not be determined, Hep hein of e Ferent natures. A ſub. 


the other in ſa- 

miſkon was generally & of all controvgrlies z and it 
... the award was had, 
ing, whether in their commiſhon Fe). A releaſe © of 1 actions, 2 Kc. 


their own right will not include an action or right, &c. due as executor, nor a de- 
or 35 exx%'7, 1* mand which is future; and nor benen which "So 
ou. a grant of mi bend ſua" will not paſs 
had as executor, unleſs on os no 2 TIRE 
ſhould have averred in ONE laration, that (2). The han 
between them were ſubmitted, as well thoſe which were 
as exccutor as thoſe in their own. tight, and that there was no other 
diſpute between them but as executor ; and then thoſe 
words might have helped him, 2s it would in the caſe of * 
& all actions, &c. ; but without ſuch _ —. Ana 
be in part and had as to part; but they have awarded 
—— mene eee 


IT was An for the plaitifh,,” | e $6 


As to THE FIRST OBJECTION, It need e de ede 
the ſeal of the arbitrators, for n uſo as 
Lan award be made in wriging, &c,;” and nothing is faidof its being 
under their ſeal: which will likewiſe anſwer the third objection as 

tothe notice ; for the plaintiff is not bound to give him notice of 
it; and the defendant muſt nnn 25 
W 


As to THE SECOND OBJECTION, That the award bent duly ſe 


can'be no part of the award; or the mo} the parc doin 
endeavour that it may be made a rule of courts . 


As to THE LAST OBJECTION, which' goes ws ſubſtance 
of the award, the ſubmiffion is in as general and eompretienfive 
words as poſhble, < of all actions and cairſes of aQions depending 
« betweeu the parties, &c.” The plaintiff s executrix to her 


„ 
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9905, pok, i therefoce the putting in theſe 


arm pr x — x the award make it 
| 1. In the 


jog was general, as here, 

che arbitrators. awarded 
be of ba wife, as admini- 
and to be included under 


| ni Ren Fe ING "2 "ON. > MB 
ifs ſide; but if the defendant has anything to alledge againſt the 
1 wherein it is bad. 
i is objeted, the releaſes which are to be given muſt 
in both the rights, which was not intended by the ſub - 
But it will be for the defendant's to have a 


— — be W fit; 


"Ir was, 885 for the defendant, That the caſe in Rall. 
nd in Buy IR. is different from this caſe, becauſe there 
by the Gama) the huſband was liable for the wife's debts, 

and they are conſi but as one perſon, and the huſband is eriti- 
tled to all ſhe has. But in the caſe of an executorſhip the plaintiff ſues 
in autre drojt, and will be liable only as long as there are aſſets. 


This caſe was twice ar; On che firſt argument — 
Lax, Chief Fuftice) THe Cour aide 
Pack, Juſlice. At preſent I think, that the 8 is well 
1.2 and that theſe objections are of no we le is aid, 
Hard ed w do under the fea of the ahh Irs as well 
35 in writing. But I think there is no occalion for it; for on the 
ſtatute of rauds, where certain agreembnts are ordered to de put 
into writing, it is not ſaid they ſhall be ſealed by the parties, becauſe 
the perjury is prevented without it. Here the award is ſet out on 
r ger es ang ſeal 
nan p 1 nnn, 
As to THE SECOND OBJECTION (or rule of the . not 
{:t out), [think here is ſufficierit, for there is nothing ornitted but 
the making it a ole quite the arbitrators power 


to enforce.” 5 119 ee, 11 
As to. THz LAST oBjxETION, I. js true you cannot jein a 


demand in your own 7 and auge, uin the fame on $ 
but it appears to me, that Re intention of the parties iq this ſub- 
miſſion was, to determine, and od. everything, that w in diſpute 
between them, whether in;their — right, ar as executor ; and 
therefore I think the arbitrators have not exceeded their power, . 

Faonvx, Juſtice. If the arbitrators do not exceed their com- 
miſſion, it is no matter when the accord is made either ——— 


(s) Ron Abr. 246. pl,2. 3. 3. Bultr. 65. - | 
| upon 
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upon the day limited by the fubmiffion ; and therefore it need ; 

be * pn be for Your poſition is right, chat a Fes 
is not good unleſs it be fealed'; but in awards it is otherwiſe, for it 
may be by deed or writing without ſeal, or by parol only; and if 
the plaintiff ſhew that they done their duty, and not exceeded 
the fubmiffion, that is ſufffcient.—As do making the award 3 
ENS part of the condition, but ſeparate from 


To the objection, That the arbitrators have exceeded their 
authority in awarding a matter which was not ſubmitted to them: 
it is not-recited in the bond of Award that there was any diſpute 
between them as executor 5 only faid in general, © of all difputes, 
« &c.” | Therefore it is a doubt with me, whether they had any 
authority-to determine anything between them as executor. Here 
is a ſum in groſs awarded in ſatisfaction of all actions iti their own 
rights, or as executor :; and no notice is taken how much is due 2s 
executor, and how much in their own rights ; fo that it cannot be 
diſtinguiſhed how much is aſſets, and how much not. But] give 
no opinion as to that yet. *. 1 | 

| CHAPPLE, Fuftice, of the fame opinion as to the firſt three ob- 
jections, that theyre of no weight. TEY . 

To run LAST OBJECTION, The words are here as general as 
it is poſſible for them to be. But then it is ſaid, © depending be 
« tween the parties, or either of them.” And it does not appear 
that there was a diſpute between them as executor, Here it is 
confined to pay what is due to the plaintiff as executor, &c. In 


Roll. Aria gment ĩt was held, a grant of “ ommnia bona et catalle” 
would only paſs what the grantor had in his own right, and not 
what he had as executor,” So here will «all and all manner, At.“ 
determine everything 2 f ; 7 * | 

On the ſecond argument 
L, bie Juftice. The material objection here is, that the 


arbitrators have exceedel the authority given them bythe ſubmiſſion. 


But I do not ſee how it could be more general and extenſive than it 
is here. The caſc of thc celeaſe of envia bona ſus does not ſeem to 
come up to this caſes becauſe the word * ſua”* there confines it to 
the goods which he had ſuo jure only. But here the ſubmiſſion is 
« of all actions whatſoever ; and though it appear in Cre. Fac. 447- 


chat there was an averment that the controverſy between them as 


executor, &c. was ſubmitted, as well as any other, yet there has been 
CE EL ly with * 1 85 
Rall. Abr. 246. pl. 2. & 3. is to this caſe. intiff ma 
make 2 if he pleaſe ; but I think the ors bave 
done rightly, and that judgment ought to be given for the plaintiff. 
Pov aud CHAPPLE, Fuftices, were now of the ſame opinion 


Judgment was accordingly given for the plaintiff, 


* 
1 
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Martin againft Jenkins. Que 319. 
N PLAINTIFF prayed a mandamus to the Mayor of Finchel- A juraz who 
fea to return him mayor for the faid corporation, he being'daly bas neglefted to 

RR CO Ce mn 
At the trial at f prize, on an iſſue whether he was duly elected to 13. Cor. 2. 
of not ? A CASE was made (a), which ſtated, That by the con- c. 1. may be e- 
ſitutzon of this borough no perſon can be mayor till he has been a cd mayer; 
;urit in the corporation; and that the plaintiff was elected a jurat => "7 oo Wer 
before, but had neglected to receive the ſacrament within twelve yen hin form 
months before ſuch election, as is * by the deing proceeded 
13. Car. 2. c. 1. which enacts, © T hat none ſhall bear any office Winſt on ac - 
« of magiſtracy, or ather employment concerning the Government — * 
« of any eities, corporations; boroughs, einque ports, &c. that 
« ſhall not, within one year before their election, have taken the 85. C. 2. Stra. 
6 facrament according to the rites of the church of England.” 263 ll 2 
Then comes the ſtatute of 5. Geo. 1. c. 6. ſ. 3. which enacts, N 
„ That all the new members of corporations, and ev pra 
* now in actual poſſeſſion of any office, that were on y the. 
act of 13. Car. 2. to take the ſacrament of the Lord's Supper, 
« according to the rites of the Church of England, within one 
« year next before his election, are hereby. confirmed in their 
4 {everal offices, notwithſtanding their omiſſion to take the faid 
« {actament:”; Nor ſhall any perſon ( hereafter to be choſen to 
any of the ſaid offices be removed by the Corporation, or other- 
« wiſe proſecuted, for ſuch omiſſion, nor ſhall any incapacity, &c. 
« be incurred thereby, unleſs ſuch perſon be removed, or ſuch 
« proſecution be commenced, within ſix months after his election z 
s and in caſe of a profecution, the ſame be carried on without a 
« wilful delay.” The plaintiff had not received the facrament 
within,one year before he was elected jurat, but had a jurat 
more than twelve months. {+ 1, S1467ik RAO Ati 

The queſtion was, Whether this ſtatute of the 5. Gee. 1. e. 6. 
bad ſo diſpenſed with the taking the ſacrament as to enable him to 
be mayor ? or, Whether the omiſſion of it diſqualified him from 
deing a jurat? . - TNT. | 

Price, Serjeant, urged, that this ſtatute was made only to quiet 
corporations in their ſeveral offices after they had enjoyed them for 
ſome time undiſturbed ;; that the ftatute relates only to that par- 


but did not extend to him in his qualification for any other 
once; only that he ſhould not be removed from or proſecuted in 
that particular office where 3 was but within ſix months 

and that therefore this caſe was out of the act, which is not a pro- 
ſecution againſt the plaintiff to ditturb him in his office of jurat 3 
but he is plaintiff himſelf, and prays the mandamus, and therefore 
ought to ſhew himſelf a complete jutat according to the act of 

| (a) It is faid, 5. Stra. 1145. to have bert x ſporial wen I” 

Vol. VII. B b | 13. Car. 2. 


* 
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anz 3 Cong z and that according to the cuſtom of the corporatc 
*. he is qualified to be a ma. 
| g „ Tux Cover were all of opinion, that the words * no inc 
city ſhall be incurred thereby” muſt. take in all 
- which may be occaſioned by the enden of not receiv 
. and chat is an incapacity which is helped by IT: 
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n fiice, has 
n na Jo _ 


the act in all particulars ; and that it 

7 an action or n 

months againſt him; r N e 
17. 


Les, Chief uftice ſeemed to think, that if any proſecution had 
ce 2b gi ; agaihm, th defendant wught to hae ſhe 


it. L Bed e Ad dcn wel cute 


Afterwards, in the fame Term, THEY ALL AGREED, that fuſs 
—_—_— was ſound to entitle him to his office of mayor, for they have 
ing to avoid the election of a jurat, which was legal, 

— plaintiff did not receive the ſacrament, which does not 

only that te lint dl notre __ and they have not found 
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Caſe 320. Smith, on the Demiſe of Dormer, againf Parkhouſe and 
Others. 


4282.4 IN. ax psereasr » ſpecial peda was found, that Jahn Dor 
mer, on the marriage of his fon Sir Jobn Dormer, ſettled the 
in queſtion, of which he was ſeiſed in fee, & on Sir guns 

© his deft ſon- for ninety-nine years, if de ſhould ſo long 
a" remainder to his wife (as to part) for her life, remainder to 
« truftees to ſupport contingent remainders, remainder to the firſt 
« and other ſons in tail male, remainder to truſtees to raiſe portions 
6 for remainder to Fobn Dormer for life ; and from 
. and is aligns, for tn 

(che ſecond ſon o 1 5 ns, 

1 —— of —— cars, if . 1e de live; 
be Wert prune ron = Robert Dormer, or other 
Soner determination of that eſtate, then to and for the ule of 
S ttuſtees and their heirs for and during the natural life of the {aid 
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« Robert Ari to > preſerve e contingent remainders; and he 


* ” — j 9 = 


les on —— a a ont; tt 4 
- 


W 7. 


Michaelmas Term, 14. Geo. 2. In B. R. 367 


# the end or other ſooner determination of the ſaid term, remainder Sts, 
u to the firſt and other ſons of Robert in tail-male, remainder to n Tur 
@ Fleetwood Dormer, third fon of Fobn, in the fame manner, nne“ 
u remainder to John Dormer in tail male, remainder to his bro- nd 
« thers in the e manner, remainder to Euſeby Dormer his Pazxzzovsr 
«* nephew (under whom the preſent plaintiff claims as his ſon and 4** Or 
« heir male) for ninety- nine 2 if he ſhould ſo long live, 
« remainder to truſtees to ſupport contingent 
« remainder to his firſt and other ſons in tail male, remainder to 
« Dermer, the ſettlor, his heirs and for ever.” 
| find, that Robert Dormer, upon the of his brother 
2 
premiſes in ion 
for ninety- nine years, if he ſhould fo live, remainder —— 
limited. the ſaid Robert Dormer had a ſon, Fleetwood Dormer, 
and no other iſſue male. That in Eafter Term, in the twelfth year 
of George the Firſt, the ſaid Robert Dormer and his ſon Fleetwood 
levied a fine and ſuffered. 2 recovery of theſe premiſes. That 
Fleetwood died without iſſue in the life-time of Robert; and that 
Robert Dormer 8 4 gene” ay: me. leaving four 
ters, Mary, 124 e W ir John Forteſcue Aland, 
— wife of the defendant Part bouſe, 21 Sg, who are 
now the defendants. They find the ſeveral entries of the defend- 
ants, and that Euſeby Dormer left iſſue male the preſent leſſor of the 
plaintiff, who likewiſe entered upon the defendants, and made the 
demiſe to the plaintiff Smith, | 
2 es — hp twice argued gp Bar; . 
nur ſer the plaintiff, OLLINGS and FilMER 
the defendants. 1 * * 
THE GENERAL QUESTION was, Whether the recovery ſuffered 
by Robert Dormer, the Judge, and his fon Fleetwood, was a good 
bar of the eſtate-tall? And this depended on the three followi 
queſtions, which are dependent on each other : | 
. FixsT, Whether by the fine levied in Zafer Term, in the 
twelfth year of George the Firft, by Robert Dormer and Fleetwood 
' ſufficient paſſed to make a good tenant to the precipe ? 
StconDLY, Whether the freehold, at the time of the fine and 
recovery ſuffered, was in Robert or Fleetwood ? or, Whether it 


was in the truſtees ? 3 


" TmrxpLy, Whether the eſtate limited to Robert for ninety- 
nine years, remainder to the truſtees as above, be a contingent or 
veſted eftate in the truſtees ? A | « 
The plaintiff claimed as heir male of the laſt remainder-man, 
under the ſettlement of John Dormer on the marriage of Sir Jaba his 
ſon ; and he contended, that as Robert (under whom the aty 
claimed) was only a tenant for years, he could not, even with his 
ſon's joining with him, _— yu tenant to the præcipe; — 
" 2” , , 
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that the fine levied by him in Eaſer Term, in the twelfth year of 
George the Firſt, was a forfeiture of his eſtate, which immediately 
veſted in the truſtees in poſſeſſion, ſo that the freehold being in the 
truſtees, and they not parties to the recovery, it will be no bar to 
the leſſor of the plaintiff, who is the remainder-man in tail male 


A* Ora under this ſettlement. 


be defendants faid, that the truſtees have only a right of entry 
which is contingent, and not a veſted eſtate; for Robert might 
outlive the ninety- nine — have a ſon living, and then the 
truſtees could not have taken at all, for there would have been a perſon 


in eſſe to have taken. Thar the limitation of this eſtate is repugnant 


and uncertain, and therefore void ; it is firſt limited to the truſtees 
after the death of Robert, for Robert's life ; and then, after the end 
or other ſooner determination, to the firſt and other ſons, &c. 


That che fine levied by Robert and Fleetwood is not void, but 


voidable only, and therefore will be good, till avoided, to make a 
good tenant to the procipe. 

be plaintiff replied, that though the fine is uncertain when the 
eſtate will veſt in the truſtees in poſſeſſion, yet it veſted in point of 
intereſt immediately, reddendo ſingula fingulis, according to Leon, 
'Levey's Caſe, 10. Rep. 85. b. elſe how can it ſupport another eſtate 
that is contingent, unleſs itſelf veſted ſomehow ? for one contingency 
cannot ſupport another. That upon Robert's levying the fine he 
committed a forfeiture, and then the eſtate veſted immediately in 
the truſtees in poſſeſſion which before veſted only in intereſt ; and 
that the words © other ſooner determination” mean. ſooner than 
the natural death of Robert Dormer, which may be by ſurrender, 


Forfeiture, or effluxion of time. That marriage lettlements art 


conſtrued as favourably as wills; and therefore the law, in ſupport 
of the intention of the parties, will help any uncertain words or 
miſtakes, as the vitium clerici, and not make it void for little un- 
certainties or miſtakes. That the eſtate is not to be left to the 
mercy of the truſtees, whether they will enter or not. Therefore 
upon Robert's committing the forfeiture by levying the fine, the 
law will ſuppoſe they immediately entered as they ought. 


This Term, the Chief Juſtice delivered the opinion of the 


| Lex, Chief Juſtice. Upon this ſpecial verdiR the queſtionsary 
FissT, Whether the common recovery in which Fl:etwoed the 
ſon was vouched be a good bar of this eſtate · tail? And that depends 
on this point, 
» SeconDLY, Whether there was a good tenant tothe precipe? 
The tenant was made by Robert the judge, who was a lelee for 
ninety-nine years, if he fo long lived, and by Fleetwood the ſon, to 
whom the remainder was limited in tail. And though Robert was 
but a tenant for years, yet it is faid, 
_. FixsT, That by this fine a freehold paſſed, for that it was not 
void, bat at moſt only voidable, 
% SECONDLY, 
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SECONDLY, That if the fine levied by Robert was not alone 


father they both made a good tenant to the præcipe, notwithſtand- 
ing the eſtate limited to 
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tingent only, and never veſted ; and that this limitation paſſed no 4*» Oran | 


of the truſt. ' 


FixsT, As to the fine levied by Robert, no caſe has been cited 
to prove it effectual, and the law is now clear and ſettled, that a 
fine levied by tenaat for years by reaſon of the inability of his 
eſtate, nibil operatur, for being in the realty it is neceſſary that the 

who ſuffers it ſhould have a freehold. So'is Sah 
Caſe (a), 3. Co. 78. Fermor's Cafe; Hard. 400. And ſo was it 
held in the caſe of Hunt v. Bourne, in Salk. 339. which I cite 
from a manuſcript of Loa D HoLT's, where he fays; that if tenant 
for years make a feoffment in fee, this deveſts the whole eſtate of 
him in teverſion ; but it he levy a fine, vii operatur ; by which it 
is plain he meant no freehold , becauſe he puts a fine in oppo- 
fition to a feoffment, which deveſts the eſtate, but a fine does not; 
and it may be alledged, quod partes ſinit nil babuerunt; that a fine 
is improperly called a feoffment on record, and has only the effects 
of a 22 ſome purpoſes, if he who levied the fine was ſeiſed 
of the freehold at the time of the fine levied; and of that opinion 
was Lo DU MACCLESFIELD, in the caſe of Carter u. Barnardiſ- 
on (b). 5 | "of | 

Taking it then that this fine had no effect to paſs a freehold, I 
will now confider what effect Fleetwood"s joining with his father in 
the fine and recovery will have; and as to that it is certain, if 
pings ere the recovery will be a good 

But WE ARE ALL OF OPINION, that the freehold was not in 
Fleetwood, and that the remainder to the truſtees to preſerve the 
contingent uſes was flot void nor contingent, but a veſted eſtate, and 
that it cannot be conſtrued as giving only a right of entry, as has 
deen inſiſted at the Bar. In C. Lit. 143. a. there is this deſcription 
given of a remainder, that it is a remainder or remnant of an 
« eftate in lands or tenements expectant upon a particular eſtate 
* created together with the ſame ; and it is ſo expectant upon the 
particular eſtate, that either it muſt take effect the inſtant in 
« which the particular eſtate determines, or elſe it is void.“ 
The reaſon given at the Bar to prove this a void remainder is, that 
it is limited to the truſtees to commence after Robert's death, and 
then afterwards to hold during his life; which it is (aid is repug- 
nant, Were there no other words to explain thoſe, there might bo 
ſome force in the objection. But the words are, & and from and 
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Smet, 


+ Ur — < mination of his eſtate, then to the truſtees, &c. 3“ which war 

un, or other ſooner determination,” anſwer the objection, and muſt 

2 mean, by ſurrender, forfeiture, or efluxion of time, 
var 5 
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<< after the death of the ſaid Robert Dormer, or othet ſooner deter. 


which 
happen than the death of Robert ; and ſo bere are words d 


noa. make this a reaſonable limitation, and poſſible to take effect. 


. 1 


But in anſwer to this it was inſiſted, that where a remainder was 
lintited to take effect on two dĩsjunctives which cannot ſtand 
ther, one of them being impoffible (as in this caſe a limitation upon 
Nabert 's death to hold during his life), there the Court will not 
reject the ĩmpoſſible disj unctive, but conſtrue the whole limitation 
void. Aud to prove this was cited the caſe of Comberford v. Birche, 
2. Lev. 157. where a ſettlement was made with a proviſo, that if 
none of the brothers of the grantor, or their children, were living at 
ſuch a time, then he gave the eſtate to his brothers ſucceſſively; 
and the Court held it to be a void limitation. But I think that caſe 
does not come up to the preſent, for the Court did not determine 
upon the abſurdity or impoſſibility of both the disjunctives taking 
(it being limited to his brothers after all his brothers deaths); 
ut the ground of their opinion was, that the death of the brothers 


Children was a cundition precedent, and therefore whilſt they were 


wing the remainder to the brothers could not take effect. Now 
ere the death of Robert could never be intended as the only con- 
—— ich the remainder to the truſtees ſhould take effect, 
only as a ſooner determination, as is afterwards expreſſed. 
© *SxconDLy, In the next place it is faid, that ſuppoſing the re- 
mainder was not void in its creation, and that it was poſſible totake 
effect at oft,” yet it is contingent, and is now become void by 
exent'; for it was uncertain not only as to the time chen the deter- 
mipation-might happen, but likewiſe whether it might ever happen, 
for Robert ''may have been [preſumed to have outlived the term. 
But I think this is a miſtake, and that there is no warrant for ſuch 
a poſition by any rules of law. ö 
Cantingent remainders are of three ; | 
Fr, When it is a limitation to one not in g; for in that 
eaſe, if the remainder-man never come in ef, it is à void tes 
- SeconpLyY, When the particular eſtate determine before 
the remainder can commence; :as'to A. for h remainder to B. 
to commence upon the death of C. the remainder to B. is gong. 
« 3 , | - a 1 
Tum nr, When chere is a condition recedent, or ſomething 
to bappen before the remainder can take et which. may never 
happen at all zes remainder to commence when J. F. fhall r. 
No che preſent remainder cannot he ſaid to be contingent 
within any of theſe three deſcriptions : For, firſt, here are perſons 
in ofe to take j "ſecondly, the reminder does not depend 9th 


£ 
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death of Robert, for it is limited “ from any ſooner determination of Suri, 


u the eſtate,” ſo that immediately upon the expiration of the parti- 
cular eſtate the remainder is to commence ; thirdly, nor is here any 
t condition to be performed in order to give the truſtees a 


tle. In our caſe, the remainder depends on ſuch facts which muſt Paare 
determine the particular eſtate from the nature of the eſtate itſelf, an» Oruzace 


and which were underſtood ſo to be when the remainder was ori- 
ally created; for all eſtates for years determinable on the leſſees 
may determine not only by the death of the party or efluxion 

of time, but alſo by ſurrender or forfeiture ; and ſuch the law takes 
notice of, and will expect, as appears by 2. Co. 151.. Gholmley's 
Caſe, and 1. Saund. 151.: as a leaſe for life to A. remainder to 
another during the life of A. this is good only by poflibility that the 
remainder may take effect by the tenant's for life aliening or com 
mitting a forfeiture. And this therefore is conſidered as an intereſt 
inthe grantor which he may limit, and as that ſort of eſtate which 
truſtees have for ſupporting contingent uſes, and is not a mere 
ight of entry, nor a contingent remainder, but a veſted eſtate to 
e effect by thoſe ways and methods of determination to which 
the particular eſtate was ſubject when it was created. And for this 


Ca Lit. 42. a. puts a caſe which explains this matter exactly. 


If tenant for life, fays he, make a leaſe by deed, or without deed, 
to him in the remainder or reverſion, in tail or in fee, for the life 
of him in the remainder or reverſion,” and afterward he in the 
remainder or reverſion take a wife and die, his wife ſhall not be 
endowed, but the particular tenant ſhall enjoy the land again ; for 
it cannot be a forfeiture, he in the remainder being party to the 
akenation ; and it cannot be a ſurrender, becauſe his whole eftate 
was not departed with. So here the pollibility of the leſſee's dying 
inthe lefſor's life-time, or his forſeiting or ſurrendering the eſtate, 
fill remains in the grantor, and is what Cord Cake calls a freehol 

and puts this caſe as an inſtance, where there may be ſeveral free- 
holds derived out, of the ſame flats ; and though it is but a poſſi- 
bility, yet it is ſufficient. to prevent the wife of him in remain- 
der from being endowed. - Agreeably to this is Duncombe's 
Caſe (a) : A. tenant for life, remainder to J. S. and his heirs for 
the life of A. remainder to A. in tail z the Court held, that the 
remainder to J. S. though but a poſſibility, was ſuch an interpoſing 
eſtate between the eſtate firſt limited to 4. for life, and the af 
eſtate limited to him in tail, that 4. could be conſidered as no 
more than a bare tenant for life, and conſequently his wife could 
not be endowed ; which ſeems to be our very caſe as to this point ; 
for I take it, that J. S. could be no other than a truſtee there for 


preſerving the contingent uſes ; though the caſe is not ſo fully 
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And ] think it operates. in the Game manner as the commog 
limitations do; I mean, that part of it which, is called contingent, 


© 


ans Orunas And takes its name from the words © or other ſooner determina. 


« tion“ . The common kind of limitation is, firſt © to A. for life ; 
et and from and after the determination of his eſtate, then to truſtees 
© for the life of A Vor elſe & to A. for ninety nine years, if he ſo long 
« live, and from and after the end of the term, then to truſtees gui- 
«ing the life of A. In the firſt cafe, the remainder limited to the 
truſtees being to commence during As life, it cannot take effect 
ut on the natural death of A. nor othcrwiſe than by a ſurrender ot 
Hrfeitute of his eſtate ; nor in the ſe ond inſtance otherwiſe than 
by eMuxion of time or by ſurrender or forfgiture 3 or perhaps in 
both caſes by civil death. And I think the fame objections which 
haye been made in the preſent caſe may as well be made to eve 
limitation for preſerving contingent remainders; for though 
words © or other ſooner determination“ are not always 12 


| th there are no truſt ſettlements to be found which do not impor, 


much, In Bridgman, 33 there is a like ſettlement, withou 
theſe expreſs words, indeed, but the conſtruction uppn it muſt be 
the ſame as if they had been inſerted, becauſe the remainder is 


i there limited io the truſtees, only during the life of the tenant for 


ears, and therefore mult, be conſtrued to commence on a deter- 

ination of the term before the leſſee's death, elſe it can never 
cominence or take effect at all. The meaning of theſe limiution 
is, that when an eſtate is given to A. forlife, the limitor has, not- 
withſtanding, an intereſt remaining in him to enter upon an aliens: 
tion or forfeiture, &c. ; which intereſt, when conveyed to th 
truſtees, is a remainder or legal eſtate, which they are (ad to havi 
for preſerving the contipgent uſes, and is ſo called by Lot! 


Ellice v. Of- CowPER, in 2. Vern. 755. So in the common cafe of marriage- 


ſettlements, where an eſtate is limited to the firſt taker, either tor 
nirzety-nine years or for life, with a remainder to truſtees foſupport 
the contingent remainders during his life: WE aRe OF OPINION, 
that by ſuch limitation a preſent freebold paſſes to the truſtees, ſub- 
ject to the term of ninety. nine years, in ſuch manner that it 
cannot take effect until the determination of that term, but 
that determination muſt always be in ſome. manner or other 
ſooner than the natural death of. the. particular tenant. And 

uph this remainder may depend on. bo truſtees coming into 


Mon, or upon a furrender or forfeiture, which may of ma) 


h not happen, yet ſuch facts are in law poſſibilities not remote, at 


not metely contingencies, but veſted intereſts; and it would be of 
the moſt dangerous conſequence, and might overturn molt of the 
family-ſertlemems in the kingdom, if a different conſtruct ion were 
to prevail, becauſe it would then be in the r of a ceftuy que uſe 
to bar any ſettlement without the conſent of the truſtees. 
; are all therefore of opinſon, that this limitation did veſt a 
Hedhold in the wude, and | fine levied to make a tenant 
TT Re BY oþ 9 bw 4 4 to 
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to the præcipe was not good, and paſſed no eſtate, and fo the re- a Sur. 

covery will be no bar ; and that the leſſor of the plaintiff muſt , T4 
ent. | ARKROUSE 

haye judgmn: * | | | | AND Ora. 


The King againff The Mayor of Weymouth, Dorſet. Caſe 321. 
UO WARRANTO to the defendant for exerci the office If a charter au- 
ee eee in Dor 3 — 
defendant pleaded, that by letters patent in the fourteenth — 
The i 
year of James the Firfl, it was incorporated by the nate of mayor, — for the 
divers men called aldermen, two baikffs, and twenty-four capital _— 8 
durgeſſes at large ; that once in eve! the mayor and aldermen any burgeſs, 
are do nominate. four of the burgeſſes, being inhabitants, one of though he is ag 
whom is to be choſen mayor by the com ty at large ; that on , may 
the F 125 Michael the mayor and aldermen met together and * 
choſe aut four of the burgeiſes, being inhabitants, of whom the wr is 2. cw 
defendant Tucker was one, and that he was elected mayor by a diftory to the 
majority of the burgeſſes at large; and by this title he claims to be <barter, which 
mar. d „ 1 
The relator in reply admitted the charter as (et out, and faid, that Hi only. 
the four perſons ſo nominated were burgeſſes and inhabitants, but s. C. x. Barn. 
that the defendant” Tweker was alſo an, at that time, and 26. =, 
therefore diſqualified to. be choſen mayor, who ought to be choſea 
from the burgeſſes at large, and not from the aldermen. 
The defendant rejoined, and ſet out a by-law uſed time imme- 
morial, by which any of the burgeſſes who were inhabitants may 
be put in nomination for the mayoralty, though they were aldermen, 
which will not prevent his being choſen mayor: and then averred, 
that the defendant Tucker was a burgeſs and inhabitant at the time 
gf his nomination and election. 6 | 
To this che relator demurred, and the defendant joined in 
a - Sf £25 * ; $3 Bf EX 9 7 


In ſupport of the demurrer two queſtions were inſiſted on: 
Finsr, As to the pleading, that the defendant's rejoinder is a 
departure from the plea, for he ſhould have diſcloſed this whole 
matter in his plea, and there have ſet out the by-law, and not have 
inliſted op. two different matters, firſt the charter, and then the by- 
law ; ang cited 1. Inf. 304%. 1. Lev. $1. 2. Lutw. 1425. 
| SgEconDLy, That the pleading good, yet that the by. 
— — — 
2 new conſtitution, and a new method of election, different from 
what the charter gives: for by the charter, the mayor is to be cha- 
ſen out of the burgeſſes at large, but this by-law gives a power of 
ng the rents ny NR OI 
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and reliod on the caſe of T he King v. Phillips, Aleper of 

Tu Eo, Bodmin, in Michaelmas Term, in the ſeventh year of Georgehe 

„ Tig, where an iſſue was joined on a by-law, which appeared by 
| Wieser, the pleadings to be inconſiſtent to the charter, and held — 

Doxexr. from what appeared on the pleadings. 

Tax Cour did not give any opinion on THE FIRST objec. 

via, but reſted on the {ſecond only... 0 7 

Luxx, Chief Fuffice, ſuid, that if the by-law would have given the 

defendant any Wee had deprived himſelf of the benefit of it by 

the departure in the pleadings ; for that the defendant ſhould ha. 

Gennes phole caſe in the plea, and there have ſet out the by- 


Ter Krxs I 


As to Tut SECOND OBJECTION they held, that the by-kiw 
: | would be entirely out of the caſe 3 for unlefs the charter pave 3 
FAR power of electing any of the aldermen to be mayor, the by 
i could not do it, for it would be giving new power to denise 
which the charter did not intend : nor can a by-law explain char. 

ter, for that muſt be done by the Jud ĩt can only contract or 
abridge, and enforce the power given by the charter for the good 
of the corporation, but cannot increaſe it : and upon this foundation 
was the caſe of Corporations determined 4, G. 77. l. that-itwas to 
avoid popular diſcord and-confution. _,. meg won 263 
I dis by law, therefore, will be out of the caſe: and the queſtion 
will reſort to the charter itſelf, Whether, as the facts now appear 
upon the pleadings; here is a power given of electing the mayor out 
of any of the aldermen as well as from the burgeſles at large? or, 
nomipation mult bs coakned to 


Whether the four that are put in 
the burgeſſes at large who are not deren? 
As to that THe Count were all of opinion, that by the charter 
the aldermen are excluded from being elected mayor, which i 
confined to the burgeſſes ae gy» I gs et 
otherwiſe cauſe great confubon if the lame. perion, was to.aft in 
two capacities, when the charter plainly conſiders them as ſtint 
perſons. N e TEM 
Judgment was given for the kinn 


wi 207 CTFA T2317 
a ub en ed eg + mot uud 
Cafe 22. Jones rau Gegg, 
Protibition tos T IBEI. iu THE $PIKITUAL court againft Gepg, as parſon of 
tu. t in the ſpiri- I A parith in Gloucefter ſhire, ſet Forth. tevera 22 
e tde clengy are required, 10 r nr 
J —— and  Hely-dayss. that, the de- 
fare, and fendant reſided at Cuauteſler and not upon his living 3 that be 
kc-ping  gram- taught a grammar-ſchogl at Glowee/ter, without licence from. the 
mar-ſct.ov -bilhop; and that he continued to neglect his duty and teach ſchool 


without eence without licences though admonilhed. by the biſhog. 


Tas 


Michaclmas Term, 14. Geo. 2. In B. R. | 375 


CoUunsEL, for a probibition, ſuggeſted the ſtatutes Non- Jenn 
2 andagain cn ſho without licence; and that | 2 
had a freebold in his ſchool, and in right of thata ſtall in the chu 8 
of Clanceſler, where he was reſident, and ought not to be diſſeiſed 
of bis freehold; and cited 2. Salk. 550, 1. Vent. 41. Corey v. 

Pepper, 2- Lev. 222, | | 
Ir was ARGUED, that the ſpiritual court ought never to 

ceed in any caſe where the anſwer to the libel would ſubject the 

party to a temporal penalty, as it would do here without reſidence. 


Ir was ARGUED gil a prohibition, that the ſpiritual court had 
general juriſdiction over clergymen, and particularly as to their reſi- 
dence and duty 3 that the ſtatute of Henry the Eighth was to prevent 
dilapidations,and did not take away the juriſdiction of the ordinary. 

Le, Chief Fuftice. The teaching ſchool without licence is 
now made a temporal offence, and a penalty given for doing it; fo 
it ſeems the ſpiritual court has now no juriſdiction of this of- 
fence (c). As to the non-refidence, it is a queſtion of too great 

to be determined upon motion. Mr. Geog is 2 
clergyman ; yet as there is 2 penalty annexed W ann 
and no ſaving of the eceleſiaſtical juriſdiction, it deſerves well to 
2 it is not extinguiſhed. ee TP 
| $0 z prohibition was granted to the whole, that the plaintiff _ 
might declare. 

te) See Chedwick v. Hughes, Carth. religion, Rex v. Archbiſhop of York, 
464. Hill v, Boomer, 2. Jones, 13x. 6. Term Rep. 450 and may take area- © 
6. Sid. 67.—And maſters of grammar». ſonable time to enquire whether he is 
ſchools muſt be licenſed by the ordinary, properly qualified, Rex v. Biſhop f 
who may examine the party applying Litchfield, 2. Stra. 102, Comy. Rep, 
3 licence as to His learning, moral. ty, 445. Ante, 247. 


* e againſt Coates. . Caſe 323. 
A LIBEL was preferred in the ſpiritual court againſt Mr. Dent, 4 cuftom thay 
A for to pay his ſhare of a church · rate aſſeſſed upon 323 : 
um by the churchwardens of Northallerton. Mr. Dent prayed a g il. Parte 

hibition to the eccleſiaſtical court upon a fi ſtion this niany of the in- 
cuſtom; He faid Northallerton was an antient and conſiſted habitants as ſhall 


been accuſtomed prog f 
to raiſe a certain proportion of ſuch g aſſeſſment among uncertainty. 
themſelves, diſtinct from the reſt of the pariſh, And Mr. Dent Cw 
farther ſuggeſted, that in the year 1608 the inhabitants of Northal- 1145. 
leren and Romanhy came to this agreement, that when wag vo 

| fon 
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CexT erton ſhould aſſeſs the whole pariſh in forty ſhillings, then Raman | 
. would aſſes itſelf at twelve ſhillings. Bf mr 
% Upon theſe ſuggeſtions A PROHIBITION went, in which .. 
Dent declared upon this cuſtom and agreement. Mr. Coates, the 
defendant in prohibition, pleaded there was no fuch cuftom cr 


Theſe iſſues went down to trial, and the j | 
* cuſtom and agreement as above. | * 


And this day Serjeant Bux x Tr, THE SoLictTor Gixx- 
RA and Serjeant DRAPER, moved in arreſi of judgment, and that 
2 writ of CONSULTATION might go upon the following reafors : 
They argued, that this cuſtom is void for uncertainty. Fixer, 
It is uncertain who ſhall make the affefiment, for the cuſtom 
is, that the churchwardens and ſuch of the inhabitants as ſhall 
think fit to meet ſhall make ir, and not that the churchwardens 
and ten or twenty, &c. or the major part, or any other certain 
number of the-inhabitants, ſhall make it. The cuſtom 
as it is laid, depends ſo much upon the will of the inhabitants, 
that none pf them are obliged to meet; and if none of them 
do meet, no aſſeſſment can be made; and it is not «reaſonable 

that Nerthallerten ſhould be charged wich che whole. 4 
cuſtom, that tenants of a.manor ſhall not put in their cattle until 
after their lord has put in his, is void becauſe uncertain ; for the 
lord may never put in his cattle, and it is not reaſonable that 

Davies, 33- the commoauer thould loſe his common. A cuſtom that ſuch 

Nell Abr. 565. yenants of the manor as come firſt to the place here, - &c. ſhall 
— all windfalls, is voll for uncertainty, becauſe jt lies in the will 

of man, and the will of man is uncertzin. The cuſtom is allo 
void lor the uncertainty of the ſum to be aſſeſſed, tor 2 is 
to afleſs a certain proportion towards the general aſſeſſment; in 
which caſe not only the general aſſeſſment is uncertain until it is 
actually made, but alſo the proportion which Romanby is to advance 
to it is indeterminate; for the cuſtom is not to raiſe the third, 
fourth, or any other certain proportion of it; and upon ſo indefinite 
| a cuſtom they may adyance any proportion whatſoeyer, ſometimes 
more and ſometimes leſs ;. and to this they applied the following 
caſes, 1. Keb. big. 2. Salk. 657.—2. Rell. Abr. 264. Dal. pl. 1,2, 

A cuitom that the tenants of a manor ought only to pay two years 

rent, or; leſs, to renew their copyholds is void, becauſe they are 

ſometimes to pay two years rent and ſometimes leis: ſo it is a bad 
cuſtom to pay à penny, or thepeahputs, for tithes; for every acre of 
aa arable land, becauſe uncertain, Latch, 217. A cuſtom to pay to 
the reparation of a church in proportion to the tax to the king, is 
void for uncertainty, becauſe iy does not appear what the king's 

Boort E and DExxIsOH grened er the plaintiff in prohibition, 

t as the Verdict had fourd e the en could 

w be taken no advantage of; for that which might be an ob- 

| jeQion and taken advantage of before verdict cannot be fo aber: 
e 6 4 * 929 * War 8 
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ruds: and for the goodneſs of the cuſtom cited Carth. 12. 
3. Lev. 285. that a cuſtom to pay for a time certaina year's value 
of the land at the time of admiffion is certain enough, and iſſuable 
ud triable by a jury, whether it be of ſuch yearly value ot not. 
Tas Coux r. This is a controverſy between one part of a 
in with another part of the ſame pariſh, ani the original pro- 
ceeding in this cauſe is a libel in the ſpiritual court upon an aſ- 


{efſment made by, the churchwardens of Northallerton, in which 
Mr. Dent, who prayed the prohibition, is rated; and a prohibition - 


went upon a fu ion of the cuſtom, for though the eccleſiaſtical 
court has Juriſdiction in church rates, yet it cannot try a cuſtom, 
decauſe à matter at common law. The conſideration before us 
is, whether the cuſtom is ſuch a one as will excuſe Mr. Dent and 
the reſt of the inhabitants of Romanby from the ordinary and com- 
mon method of aſſeffing. Nothing is clearer than that if the 
Court ſees upon the face of the record a cuſtom that is uncertain 
or unreaſonable in the nature of it, the finding it by verdict will 
not give any force to it, for it is matter of law, with which the 
jury cannot intermeddle. The Court indeed, after verdict, will 
excule want of form in a record, if the ſubſtance appear to be 
ſuch as will entitle the plaintiff to a verdict; though ſuch de- 
kciency of form might have been taken advantage of by demurrer 
deſore verdi ct; but that is not the caſe here, for the cuflom is not 
matter of form, but the ſubſtance of the — in iſſue; and the 
jury finding a cuſtom cannot authenticate it, for that is a matter 
proper for this Court. And to deſcend to the cuſtom itſelf, there 
ue two ſtrong objections to invalidate it, both for the un- 
certainty and unteaſonableneſs of it. The cuſtom is, that the 
church wardens of Romanby, and ſuch of the inhabitants as ſhall 
think fit to meet, ſhall make the aſſeſſment; which is uncertain, 
for it does not require the majority, or any certain number of the 
inhabitants to make it. The other and the ſtronger objeRion is, 


of one part of a pariſh preſcribing againſt another part of the ſame 


pariſh, to aſſeſs themſelves at what they ſhall think fit; for if the 
twenty-four inhabitants of Nortbailer ton ſhall make the general 
rate at ten pounds, it will be in the power of the inhabitants of 
Romanby,' by this cuſtom, to aſſeſs themſelyes at one farthing. 
Nor do we think the agreement in 1608, which ſays, that when 
the general rate is at forty {billings for the e pariſh, that 
Rimanby ſhall aflefs itſelf at twelve ſhillings, will at all aid the 
cuſtum ; for we cannot go upon the agreement, but muſt judge 
upon the foot of the cuſtom-itſelf ; for it does not follow from this 
agreement that the was in this certain proportion before, 
though it may be an inducement to the jury to believe that the 
cyſtom was fo before: beſides, to conſider the agreement as ſuch, 
it cannot at all bind the ſucceeding pati chioners; fut pa- 
riſhioners may be bound by their, own contract, yet they are not 
ſuch a corporation as to bind their tollowers, It will be nottung 
to fay how guſtly Romenby has, or ho equitably it will, * 
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brer e Seen was to authorize Remenly in this euſton, 

_ << would beat leaſt putting it in its power to unreaſonably, whi 
— this Court will never do. ; ate dane 
Therefore no judgment muſt be given, and a conſultation 

a E > | 


4 0 | 5 
OO) BRIAN was indifted at the Old Bailey for publiſhing a Ci, 
forged, and counterfeit affidavit, well knowing it to be {, 
28 be ſworn before Ar. Engeer, a jullice of | 
« £2, 0008 


18 
3 
5. 


Al 


f 
5 
8 
b 
8 
b 
: 
E 


was 

living and in Ireland, al was dead, and this with an in- 
Fong Ar. 2 ihe treaſurer of the king's bounty 
officers widows ; publiſhing a falſe, f and 
- counterfeit certificate, 6 
882 and churchwardens of D. the contents of 
which were, that Ars. A. B. was alive and dwelling in the fame 
iſh of D. in Ireland, althowgh ſhe was dead; and that one 
1 by virtue of the ſaid forged aſſidavit and certificate, re- 
ceived of the faid A. Sainthill the ſum of eight pounds ten ſhil- 
lings, part of the fame penſion (a). wb» . 
. O Brian was found guilty upon this indictment, and being 
brought up from Newgate to the king's bench, and the Attorney- 
ing judgment againit him, it was moved by SEA - 


1710 


f 


18anT HAT wann and Mx. KETTLEBY io arrelt it. 
Tus CourT. This is an indictment at common law upon 
which the priſoner ſtands convicted; and among others, the two 

incipal reaſons given to arreſt judgment in this caſe are, Pixst, 
—— — ofiſuch an affidavit and certificate is no of- 
fence at common law, and ſhould have been proceeded upon on 
the ſtatute 33. Hen. 8. or ſome ſubſequent ſtatute upon forgery. 
SeconDrLY, that if ſuch forgery be an offence at common law, yet 
the bare publication, of which O' Brian is only guilty, is not fo. 
— = to be an offence at common law, as it 
is to the prgudi the king and ſubject, in cauſing # miſappli- 


2 cation of the public money; and we are juſtified in our opinion 
the reſolution of Lord Chi w/iice RAYMOND and the reſt of 


Judges, in the caſe of The King v. Ward (hn, where after 

_ convidion it was moved in arreſt of judgment, and the fame ex- 

ception taken as bere, that it was a charge upon which an indict- 

ment would not lie at common law, it being only a forged indorſe- 
ment upon paper, whereby Ward had entitled himſelf to a 

quantity of alum; that it was à falſe token, and the indictment 

ſhould have been upon the ſtature of 33. Hen. 8. 3 but the Court 


(6); See the fiature 3. C 3- c n , (#)) G. G . 4. Sera, 749. 2.14. 
£6. and the caſe of Jones and Palmer, Ray. 1461. Ray. Ent $38. 1. Bam 
Eafh Coo. Law, 295 > 

over · ruled 
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was to be conſidered as a writing upon which Mard was indi- K- - 
able at common law, it being of ſuch a nature whereby another * 
perſon might be prejudiced ; but if upon ſuch forged indorſement | 
no prejudice could have ariſen to anybody, then it would have been 
no crime, and not indictable. e ſtatute of 33. Hen. 8. 
made no new offence, but only added a greater degree of puniſh- 
ment to the old ones (a); and this ſtatute, as well as ſeveral 
others that have created ſuperior kinds of puniſhment to offences 
that were ſuch at common law, have ſtill left the proſecutor the 
clection of proceeding either upon thoſe ſtatutes or at common 
uw: This was che reſolution in the cafe of The King v. Ward, 
yo una —— — 
that where a a perſon on Ludgate-hill by a 
falſe verbal — The a that he a 
not indictable at common law: and alſo reſolved in the caſe of The 
King v. Newney (cn that a bare falſe affirmation. does not amount 
to any crime indiQable at common law, for people muſt not be ſo 
ir as to Credit meſſages or affirmations by word of mouth. 
But when ſuch a fact as this of O'Brian s appears upon an indict- 
ment, which Pe ee but is a matter in writing, 
which bears the greateſt ility of being true, and againſt which 
itis not in the power of a perſon to defi himiclf, it is indiftable 
at common law ; and it would be a reflection on the common juſtice 
of the nation to ſay it could overlook ſuch an offence as this. 


As to the latter objection WE ARE ALSO OF OPINION, that What is 


the publication of ſuch à forgery as this is indictable at com- «or publicater 
mon law. Indeed if OBrian had not known the affidavit and . 


certificate to be forged, and had innocently publiſhed and delivered 
them, to Burrough as authentical ones, and Burreugh had there- 
upon received part of the on, OBrian had not been guilty of 
ay offence ; but the indi t charged and it was proved upon 
idence, that O Brian knew them to be forged when he pub- 
liſhed them; ſo the intention and knowledge plainly conſtitute the 
offence, and make it_ puniſhable at common law]; and it is clear 
that the publiſher of a libel is puniſhable as well as the author. | 


There wes ANOTHER OBJECTION, that the publiſhing the . f an of lows 


„ 


fidavit and certificate are ſeveral offences, and ſhould not have and cerrificare re 


been charged in one and the fame indictment. This objection wu to per- 


would have been of weight, if the affidavit and certificate had been Fea 3 


ſeveral offences, and could have had independent puniſhments : ons che pub 


Dor WE ARE OF OPINION, that no part of the penſion could have fcarion of the 
been received without both an affidavit and a certificate of the other is exe of- 
widow's being alive, both being required by the treafurer of the Je 


king's bounty ; if fo, theſe are not ſeveral independent offences, 
W174 14 = 6, 4 2 6 3 * = "Ta; 


Ten Rey. — ( 
U Rex v. Punckney, 2. Seſſ. Caſes, 
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but 
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be taht by the athal 
Hal with A paper fixed on 
his | Forehead 2 his ; SECONDLY, Ts be i be impriſon- 
ed for one year without bail or Tage . Tuipt i, Aker; if 
priſonment to find one thouſand poun for his good 

haviour for ſeven years, viz. five r Me a and 15 
ſubſtantial ſuretics two hundred and fifty 2 runs a-picce; * 
to de te impriſoned until ſuch ſecurity ſgund 


0: Brian was found guilty upon another ee e food 
of the fame nature; and e een en the ſecond 
contin otuties — 
S IEICE e 


i fined hve pounds. 1 
1 — MARSHAL, in ce of FERRY took Oi 
{ out of court, and returned with bim wich à parchment fixed 
F FRF Rd ob the fats: of which ifs offence was written 


in very large characters. ria ſtood a bench, at the back 
ode of the rounſeliors bat, for aBout Hall a thinute, and then the 
Chief Juſtice ordered him to be withdrawn and carried through 
4% the other courts; which K 
7 bim to his impriſonment, | | * * 
2 


Cake %. Morgan rainf Griffith. 8510 5 
bond is an action / 9 * 
— Ta an nb Gibbon Morgan | mouthſbire, 


15 


— 0 plit - Thomas 1. then 
a plaint levied by . Bray, at che next 

* — aſt the ſaid Thomas r r 

of the condition. "The plaintiff, to ſhew a breach, 


1 a ed, and ſet forth the further proceedings on thi 
+l | „ upon which the plaint was 
5 | ER Os OR CS < ;_— 

| | inſt the plaintiff in replevin by default: ication goes on 
ace dee words, © and {0 the aid Thomas ee ſays, that 


* 


* cuted the faid plaint with effect, and this the faid Paul Morgen 
4 js ready to verify.” Mn. RoBinson took many exceptions to: 
theſe proceedings, as they appear upon this record: | 

Fiss, e eee 
was entered into to Pau Morgen in the name of the ſheriff, and 
* ſueh bond is void if not taken in the name of office. 


f 5 


Tax 


4+: « the ſaid Morgan Bray, in the condition named, has not proſe. 


A———— —_— — — !. . Sa. — 
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Tas Court (0): It is clear indeed that in an action for Messen 
iking ball on the Nature 23. Hen. 6. the bond muſt appear to the Re? 
Court to de taken virtureofficii, becauſe the ſtatute makes bonds 
otherwiſe taken void, but no ſtatute interpoſes in the preſent caſe : 2: 
Aup THE QUESTION is; Whether this bond; upon cher, ap- | 

ears to be taken in the name of office? AND WE ARE OF of- | 
dos that it'does appear to be ſo taken, becauſe the word ** ſheriff” 
is interſperſed through the condition ; as that if Judgment be 

inſt the plaintiff, he will return the goods replevied to the 

riff, and that he will indemnify the Serif, Sc. which are ſuf- 
kcient tokens that.the bond was taken by the ſheriff in his public 
capacity: beſides there has been no caſe cited to ſhew that it is 
neceſſary at common law, to ſet forth in the declaration that the 
bond was given to Morgan by the name of ſheriff, | 

AxoTHER EXCEPTION is, That there is no refers: habend. In what cate 2 
upon the judgment in replevin againſt the plaintiff. rer. babend. 

AxD WE ARE OF oPINtoN that there is no occaſion in the pre- x 
ſent caſe for one; for in all replevin bonds there ate ſeveral in- 292 
dependent conditions 3 one to proſecute, another to return the 75 
goods replevied, and a third to indemnify the ſheriff; and a breach 
may be aſſigned upon any of theſe diſtinct parts of condition; and 
the breach aſſigned in the preſent caſe is, that the plaintiff in re- 
plevin did not proſecute with effect; fo that a retorn. habend. is 
hot at all material upon the breach in this caſe. | 


A FURTHER EXCEPTION is to the replication, that it is bad, 4 ciericat mit. _ 
becauſe Thomas Thomas, who is a ſtranger to the record, ſpeaks in take in an im- 
one part of it and ſays, that Morgan Bray has not proſecuted the material part of 
paint with effect. = e 
| * will not vitiate 
Bur we ARE OF. orion that this is a miſtake in the clerk, it. 
and that it does not vitiate the replication, for it is immaterial and 
no more than furpluſags ; for there appears to the Court, upon the + 
former part of the replication, a ſufficient breach of the condition, 
for ĩt ſets forth a judgment upon the recordart facias loquelam 
againſt the plaintiff in replevin; and there appearing to us ſuch a 
breach, we will make the ſame inference as Thomas Thomas bas 
done, though it had not been expreſſed in the replication at all. 
THE LAST EXCEPTI1ON to the plaintiff's recovering is; that , ......:. 1 
tile condition of the replevin bond = been N levy- eee ; 
ing of the plaint in the county court. charged by 4 
| | ſucceſsful profe- ,— i 
But we can fee no foundation for that, for in all theſe forts of cution of the 
bonds, to proſecute with effect, the plaintiff muſt not only proceed fun. 


(a) Lx, Chief Fuftice, in Michaelmas Chief Baron of the Exchequer ; and 
Tetm, 14. Geo. 2. cehvered this opinion WaiciT, Juſtice, who was appointed 
of the Court, which confiſted of Par, itt his ſtcad, rot having yet taken his 
and Cyappr ny Jeet; Pronwyn, Fuſs feat. - / | | 
be, being removed from this court to be 
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Mesean to a deciſion of the ſuit, but muſt have ſucceſs in it, or he does 
2 nothing ; and it is not a completion of the condition to have leyied 
a plaint in the county court, for the words extend to all the pro. 
ceedings from the original to the concluſion of the ation, as wel 
in the court below as in the ſuperior court, by recordari facia; 
loquelam, which is the caſe in Carth. 249. And there are ſeveril 
ts of bonds with the like conditions as this, as 1. Lata. 

687. Dalton's Sheriff, 440. Lil. Ent. 124. 174- 


Gurgirs. 


Cafe 326. Ihe King again Seymour and Others. 


An informaton QEYMOUR, Boyce, Blatch, and Duffield attended at the king's 
for extortion bench in order to receive judgment, upon their being found 
1 ee | 
peace, for re- CnaryLe, the junior udge, having attended Baron CARTER, 
— who tried the — reported to the Court, that there were 
licans unleſs on three ſeveral informations, one againſt Seymour, and Boyce, a juſ- 
the payment of tice of peace; another againſt the ſame Seymour, and Blatch, a juſ- 
1 tice of the peace; and a third againſt the ſaid Seymour, and 
8 eng- a Juſtice of the peace. he" ; 
wear ooh bo- - The offence ſtated in the information, was matter of extortion 
rough tor . be. uſed by Seymour and the three juſtices againſt ſeveral forei 
years f . 

who were ſettled in the corporation of Culcheſter, and who had 

m 423. applied to thoſe three juſtices ſor licences to ſell ale. 


692. The proceedings were thus : Seymour arid theſe three juſtices 
met in order to grant licences to ſell ale; when the burgeſſes ap- 
plied they had their licences upon the common and ordinary terms, 
but when any foreigner came for a licence, the conſtables who 
were ſtationed to guard the outward door fuffered none but the 


foreigner who applied fur a licence to <E the firſt room, 


where Seymour was ; and the general que Seymour put to the 
foreigner was, Whether he was willing t ten ſhillings for his 
licenſe ? If he refuſed he was diſmiſſed, but i he agreed to pay it to 
Seymour his ſureties were called, and he was admitted to go along 
with them into the room to the three juſtices, where his recogni- 
zanee was taken and his licence granted. Theſe informations 
were tried by three ſpecial juries of gentlemen; the facts charged 
were very fully proved upon the trial; and there were above one 
hundred licences granted at the rate of ten ſhillings a- piece. 


| | * 

ben CnarrIE, Juſtice, had certified as above, SER IAV 
Price and MR. BoorLE moved, in mitigation of the fines that 
ſhould be ſet by the Court, upon ſeveral affidavits to ſhew quo 
. animo the fact was done, as that ſuch fines had been taken for 
twenty-five years paſt ; that this whole procedure was by the con- 
ſent and direction of all the other ruling members of the corpora- 
tion; and that the money was applied to public uſes, as for repairing 
bridges, ftreets, &c. | wy 


— 


Tur 
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Tax Cour ſuffered the affidavits to be read, though it was 
oppoled by the Counſel on the other fide (c). . 


Tas CourT. This crime appears upon the informations, and *** 


the affidavits for mitigation, to be of a very high nature; for here 
are three juſtices, who are intruſted by the act of parliament of the 

b. Edw 6.c.25. with a diſcretionary power to grant or refuſe li- 
cences tothe perſons who apply for them (6), for each of which the 
ſtatute allows one ſhilling. It appears there were ſeveral applica- 
tions made for licences, and that the juſtites granted them to any- 
body that was willing to pay ten ſhillings, without any regard to 
the perſon, whether he was qualified within the intent of the act or 
not (c). There was indeed a diſtinction made between townſmen 
and foreigners, the latter being obliged to pay much more than 
the former ; and there is no doubt but that by the by-laws of a 
corporation, in a great many inſtances, foreigners may be obliged 
to pay r fees than the townſmen, as for the ſetting up of any 
trade, &c. but ſelling of ale is not a trade, or the ſubject matter 
ef any by-law. Licenſing public houſes is a truſt repoſed in juſtices 
of the peace by the Legiſlature, and when they execute it in this 
extraordinary manner, neither the cuſtom of doing it for twenty- five 
years before, nor the application of the money to public purpoſes, 
nor the conſent of the other ruling members of the. borough, can 
excuſe theſe juſtices from the cenſures of this Court. | 

Therefore the three juſtices muſt be fined one hundred pounds 
each, and Seymour, who appears to be an agent or inſtrument to 
the juſtices, muſt be fined one hundred and twenty pounds, viz. 
the ſum of fotty pounds on each information. 
| The juſtices and Seymour had in court all the fine money, ex- 
cept one hundred pounds, which they offered to pay; 

But THE Cour faid, Let them be gentlemen of ever ſo large a 
fortune, they muſt pay the whole fine in court or be committed, 
and checked one of the clerks in court for propoſing to undertake 
for the payment of the one hundred pounds. The juſtices then 
paid the three hundred and twenty pounds, and gave their note 
for the remaining one hundred pounds, which was accepted by 
the Court as payment. 


{a) See Anonymous, ante, 85. and (e) Sce Rex b. Flewood, 2. Term 
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(5) See now the ſtatute . Gev. 2. Rep. 692. | 


The Caſe of the Lieutenancy of London ; 
| OR t | 
The King ageinf Evindon. 


the cafe; after ſeveral arguments at the bar, in the following 
manner: This is a motion for a writ of privilege to be granted to 


LEE, Chief Juſtice; delivered the opinion of the Court upon An attorney in 


Londen was ſor · 
merly exempted 
from ſerving n 


the m1ilicig ;— What fhall be conficeted a pern ſervice F==S. 4 2. Stra. 1143. 
7 
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Tes Cave or My. Evinden, an attorney of this court, and a houſekeeper in the 
Tuz-LizvTE- city of London, to exempt him from ſerving in the city milit 


NANCY OF 


. oz, This motion is grounded upon a ſummons from the commiſ. 


fioners of the Lieutenancy there, by which Mr. Evinden is te- 
quired to provide arms, and to appear with the reſt of the 
city militia, to be reviewed and to exerciſe, &c. Upon our grant- 
ing a rule to ſhew cauſe why this writ of privilege ſhould nor 
iſſue, two objections were ſtarted ; the one, that the ſer- 
vice required in the militia is not properly a perſonal ſervice; the 
other, admitting it to be a perſonal ſervice, that it is not fo neceſ- 
farily perſonal but that it may be ſerved by deputy. As to the 
former objection, it appears in the firſt place from the ſummons 
ſelf, that the ſervice is perſonal, for it requires My. Evinden to 
appear perſonally, in arms, to be muſtered along with the reſt of 
the militia, & c. But to ſupport this object ion, mention was made 
at the Bar of ſeveral very ancient commiſhons of array, in which 
this ſervice was not conſidered as perſonal ; for that by them whole 


counties, and particular men of great intereſt and fortunes were 


compelled to raiſe a certain number of men without being obliged to 


de ſoldiers themſelves. This we allow to have been ſometimes the caſe 


before the ſtatute of 25. Ew. 3. c. 8. but by that ſtatute it is en- 
acted, © that no man ſhall be conſtrained to men cf arms other 
<« than thoſe which hold by ſuch ſexvice, if it be not by common aſ- 
** ſent of parliament.” This act was made to prevent the Crown 
forcing men to find ſoldiers, who were not obliged by any ſervice 
or act of parliament to do it. And it appears by the preamble to 
the ſtatute 4. & 5. Ph. & Mar. c. 3- that this ſervice is perſonal, for 
it takes notice that the men to be raiſed are to be the moſt able men; 
and it was to prevent the releaſing of ſuch men, and the taking in 
ticir room people of leſs ſtrength, that this ſtatutewas made. As to 
the ſtatute 13. & 14. Car. 2. c. 3. which was made for ordering the 
torces in the counties at large, how far that has made ſuch ſervice 
in the militia nct to be perſonal, people's properties and fortunes 
being charged and not their perſons, we think foreign to the preſent 
queſtion; for in the ſame act of parliament there is a ſpecial proviſo, 
by whi city of London is to raiſe its forces as in former 
times (a), notwithſtanding that ſtatute, and therefore this ſervice is 
to be confidered as perſonal; and then there can be no room to doubt 
but that attornies are, by the common cuſtom of the realm, exempt- 
cd from it, becauſe they cannot attend the field and the court at the 
{me time; and this reaſon is given in the reciĩtals of theſe writs of 
privilege which have been granted; via. becauſe of the oath by 
which they are bound to ſerve the king and his people in the courts 
of juſtice, purſuant to the rights which the king and the ſubject 
have in their ſervice as attornies of this court; and the autho- 
rities where attornies have been excuſed in inſtances that require 


perſonal attendance are, 1. Vent. 16. 29. and Prowſe's Caſe (b). 


As to the other objection, it is not ſo certain that deputies will 


do in a duty of this nature, and if there were times of danger, it 


Le) See the Raturs © () Cro. Car. 38% 
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would be no caſy matter to get a reprefentative, in which caſe a Tur Ca os 
man muſt be compelled to f himſelf; but ſuppoling deputies Tap Lazer - 
will do, yet even that, in our opinions, will not make an iolowng eee , 
ation. The caſe in March's Rep. 30. in which the f Tas Kine 5 
diſtinction is F againſt ; 
aot be conſtrained to act, but if it can be ſerved b by deputy he rar Evin pon. 
not be excuſed, appears to be the ſame caſe with that in 2. Kol. 
for. 22. ph + It does net appear in March by whom it was faid, 
that an . ſhall not be 7 from an office which may 
de ſerved by deputy; but in Rolls Abridgment notice is taken that 
it was ſaid by Juice Joxes only: but, notwithſtatiding this caſe, 
there is an authority of a ſubſequent date that an attorney ſhall de 
* yoo offices, though they may be ſerved by deputy, 
_—_ 266.; for though a deputy may do, yet thoprincipa 
ll be a. erable for his miſbehaviour. And the caſe in-Cro. 
Car. 11. is — point to the preſent caſe, for there a writ of privilege 
was fi by all the Juſtices of the common pleas to free one 
Vinables, a clerk under the Cuſlos Brevium, from a ſoldier ; 
2nd the writ recites, that it is the immemorial cuſtom of the Court, 
that neither attornies nor clerks of the-court ſhall be preſſed for ſol- 
ders, clefted to any office without their conſent, for that they 
to attend the ſervice of the court; and ther are precedents” 
of ſuch writs of privilege to diſcharge clerks from being preſſed 
for ſoldiers in Co. Ent. 436. -Officma Bre. 164. 774. and in 
— Anne's time there was a wit of privilege,” fi Lord 
Juſtice Hol r, to one Smith, and another by Lord Chief 
le RaymonÞ to one Sinner, both which were to diſcharge 
mem from ſerving as militia-men in London. We have had a 
conference upon this caſe with the Judy II 
who have been applied to for a like writ of priv 
who have had the caſe ſpoken to beſote them ſeveral times as well 
3s we, and it is the unanimous opinion of both ber me Ap ot 
tornies are entitled to ſuch writs of privilege. | 


Therefore this rle forth vn of privilege muſt be made ab . 
ſolute (a). mak 
(e) See ſame point, Heaton's Caſe, R 
James, 42. 3 but the Militia Acts now to exempt him from ſerving in the mi- 
low the perſon nominated to exempt litia, it being no longer deemed a per- 
himſelf from the obligation of ſerving, by ſonal ſervice. 2. Bl. Rep, 1123. 

the payment of ten. pounds; and it is Mayor of Norwich ©. . 
fred in Gerrud's Caſe, that n atzor- _ 


* 


The Ducheſs of Portland againft N Caſe 318. 


TI Duchkss or PoRTLANSD laid out a conſiderable ſum in In what caſe the 
repairing ſea banks that lay between Mr. Wynne's eſtate and Court will re+ 
her's, and — an order of the commiſſioners of ſewers to charge fule to grant a 
certiarari to com- 


Mr, I with his contributory ſhare. Ar. Wynne applied to miſſioners of 
* f. 23. 


C 3 


336 
Dvenrss or 
Pon TLAND 


Wraxrx. 


this rule is granted to the intent that the Court may ju 


\ 
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this court for a certiorari to the ſaid commiſſioners, to move al 
orders relating to the repair of all ſea banks, between the Ducheſz of 
Portland and himſelf, and alſo to the repairing of the eaſt and weſt 


marſh ſea banks, upon an affidavit, that all the ſaid ſea banks were 
in good repair, and that there could be no Ganger in removing the 
E 


id orders. Upon a rule to ſhew cauſe, the Ducheſs produced 
an affidavit, that ſubſequent to the rule granted the embankings 
of the eaſt and weſt marſh ſea banks were very much damaged 


from a very high ſpring tide. 


Tux Count has always been cautious in letting theſe certiorg. 
ris take effect. It is upon this account that the application is always 
upon affidavit z and then there is a rule to ſhew cauſe why they 
ſhould not go; whereas in other caſes ey goof cure (4): And 

from 


what is offered by the — whether any inconvenience may 
follow upon the cert iarari iſſuing : and further, upon the return, the 
certiorari is not filed without giving the N opportunity 
oß laying before the Court his exceptions ; for if the orders te- 
moved be the Court may grant a procedends before filing of 
them, which they cannot do afterwards (50; and the party alſo be- 
fore filing may once more whether there may be, ſtill any in. 
convenience that may ariſe to the properties of people lying upon 
the fame level; for if any real danger ſhould be manifeltes to the 
Court, it will not ſufter the orders to be filed, tor thereby the hands 
of the commiſſioners are cloſed, and there will be a ſuſpenſion of 
their juriſdiction until this Court has come to ſame determination 
about thoſe orders, although the banks may be in the laft X 
and want the interpoſition of the directors. In. June laſt, it is 
ſworn, that the banks in the rule were in good repair ; but ſubſe- 
quent to that it is ſworn, that, the caſt and weſt marſh ſ-a banks 
were very much damaged by a ſtrong tide. And the rule extends 
not only to remove the orders of the commithoners between the Da- 
cheſs and My. I ynne, but alſo all orders relating to the eaſt and 


_ weſt marſh ſea barſks, which appear to the Court to be in a very 


dangerous ſtate. 8 

Therefore we cannot make this rule for a certiarari abſolute ; 
for, 2 the commiſſioners upon this general rule had returned 
only the orders between the Ducheſs and Ar. Wynne, and had 
omitted certifying the orders relating to the eaſt and weſt marſh 
ſea banks, they would certaialy have been in contempt. But if 
this general rule be withdrawn, we will not ſcruple to grant 2 
certiorari to remove the orders between the Ducheſs and Mr. 
Wynne in regard ta this contribution. | | 

\ Therefore let the rule be diſcharged. 


- (a) See the caſe of the Commiſſioners quia improvid? emanavit. 1. Burr. 438. - 
Sewers for Ycrkſhire, x. Stra. bog. 4. Burr. 2459. 2522. 4. Hawk. P. C. 
oft. 374. $ Mod. 331. * ch. 27. f. 63. netic. n 


(6) The writ may be taken off the file 
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NRaouſe againſt Patterſon, KR —_ 
N zEPLEVIN, the ſheriff returned aueria , elongata z and an Caſe 329. 
] ation being brought in the common pleas, wherein the plaintiff , ation 
Aclared in an action on the caſe againſt the ſaid ſheriff of Middle- h. dag ws 2? 
ſex for taking inſufficient pledges, the jury gave a verdict for the gainſt the heriff 
plaintiff, and found, that the pledges were inſufficient both at the for raking in. 
time of taking them and afterwards ; and judgment was accord- [<fficicntpledges 
ingly given for the plaintiff. Whereupon a writ of error being ut eg vun. 
brought in the king's bench, and the general errors aſſigned, - | our a -e 2 
DexnisoON for the plaintiff in error inſiſted, that an action upon cn the 
the caſe — lie — the ſheriff upon the — pledges (1). 
Weſtminſter the Second, until a ſcire facias has been firſt brought 5- C. 2. Viner 
inſt the pledges; for at common law, until the flatute of . C. 39% N. p 
arlebridge, the ſheriff could not take pledges by plaint, but only 6. = 
by writ (a) ; and that appears likewiſe by the ſtatute itſelf. The | 
ſtatute of re. the Second (b) ſets forth the duty of ſheriffs 
in taking pledges both to proſecute and for the return of the cattle, 
and their puniſhment for the breach of it, namely, that they ſhall 
anſwer de pretis averiorum, Fc. 3 and where the ſheriff neglects to 
take pledzes, he is puniſhable by amerciament (c; and lies 
2 writ of detinue, wherein the judgment is to recover the thin 
itſelf, or the value Cd). But the regular method is not — 
by action, but to ſue a 72 facies againſt the ſheriff; and that is 
the ſpeedier remedy (e. I he pledges required by the ſtatute of 
Weſtminſter the Second are taken for the benefit of him who makes 
the diſtreſs, namely, the avowant, and not of the ſheriff; and fo ir 
differs fom pledges taken by the ſtatute of 23. Hen. 6. upon which 
no action lies for taking inſufficient pledges ( =. A fire 
facias mult be ſued out in this caſe (g). The caſe beers v. 
Mulſo (h) ſhews, that pledges are for the ſecurity of the avowant, 
and muſt be procceded againſt in the firſt inſtance ; for the ſheriff 
is not liable until there appears a default in them. And it is like the . 
caſe of bail, in which a er does not * againſt the bail until 
the default of the principal. plaintiff muſt do every act that lies 
in his power; he muſt ſue out a capias againſt the principal before 
de can charge the bail, &c. for the recognizance of the bail, that the 
principal ſhall render himſelf, is intended by law to be upon pro- 
ceſs awarded againſt him (i). The precedent in Zilly's Ent. 37. 
is a modern thing, and I believe of no authority. Lord Coke (4) 
a) Co. Lit. 146. b. Dyer, 246. pl. 76. (i) Cro. El. 3 %. 
Chap. 2. 9) . Inſt. 


» b 4 

3 4 Inſt. 180. 2. Roll. Aby. 259. (13 1f the ſheriff take inſufficier t * 
(% Bro. Abr. © Plevin,” pl. 4 . pledges de rerormo babends, the Court, on 

e See accordingly Year-Book motion, wilt order hum to pay the defend: 

2. Hen. 6. pl. 15. a. k ant the damages and coſts recovered, 

(f) 1. Saund. 59. z and ſee Etherick Richards v. Acton, 2. Black. Rep. 1220. 

v. Cowper, x3. Salk. 99. and z. Will But ſor neglectint to take areplevin-bond, 

223. Cowp. 769. the party muſt bring his action, Rex v. 

(z) It is © faid in Theſaurus Bre- Lewis, 2. Term Rep. 617 ; and the ſum 

wum, 274. 3 and Skin. 244. 3. Mod. recovered ſhall be enly to the amount of 

56. Raſt. Ent. 569. Co. Ent. 637. the diſtreſs, Yea v, _ Leathbridge, 3 
t cited in ſupport of the aſſertion. 4. Term Rep. 44% | 

(% Sheers v. Mulſo, Trinity Term, 

& C. 1. upon error out of the common 
pleas. Fort. Rep. 330. : | 
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and ſays, chat judgment was againſt the ſheriff by defa 
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comments upon this ſtatute, and ſays, that inſufficient pledges are 
As — which muſt be underſtood according to the ſubject. 
matter: here it ought to appear that the ple: are inſuffici- 
ent. Aryl (a) has the record and entry of the judgment in tte 
Year-Bookof Henry the Sixth (b); and Brooke (c) — 1 that eaſe, 
i The 
of Traverſe v. Mickleburn (d) is recorded at large, with ſeveral = 
in —_— recedents (e); and the Offcina Brevium (/) has a like 
prec Tbe caſe of Aayſer v. Gray (g) was an action againſt 
the Aayor of Beverly for delivering the cattle without finding any 
pledges; © But though it muſt be admitted that an action will lie 
againſt the ſheriff where there are no pledges, yet where there ate 
pledges, their fufficiency is not to be determined upon a collateral 
action. And it is to as purpoſe to ſue ſufficient pledges as it 
is to ĩſſue a ci againſt the principal, who may perhaps be be. 


yond ſea or inſolvent, in order to affect the bail. law ſuppoſes 


that the principal may render hitaſelf, or pay the money, ot get 


it paid for him ; and it is ſtronger in a ſheritf's caſe, whom the 


law always ſuppoſes to be a reſpunſible perſon, and one that may 
de found at any time; and therefore he, being an officer favoured 
in law, ought to be the laſt perſon againſt whom the action 
PPT 
Darn, S:rjzant, contra. This caſe depends upon the con- 
ſtruction of che ſtatute of Weftminfter the Second, in Which there js 


not one word of a Fir 8 againſt the pledery,; but it is pro- 
aſe 


vided, that in this cat ſheriff himſelf ſha [wer de pretis 
averibyum., If the replevin be by plaint, no eiu facius can iſſue 


<4 it; the conſequence of which is, that there muſt be an action, 


3 


: 


otherwiſe” the party would be without remedy. There is no diſ- 


ferenct between a teplevin by writ and a replevin by plaint. It is 


hiddownin 2. f. 340.that if the ſheriff return inlufficient pledges, 

are no pledges within the ſtatute, and that, in ſuch caſe, the ſhe. 
rt ſhall be charged by this act as if he had taken na pledges at all. 
Detinue cannot he de pretis aueriorum, &c. But where the ſtatute 
ys of the theriff © reſpondeat ie de pretio averiorum,” thole 
words are ſufficient to give an action; as in the ffatute of Win. 
chefler, of Hus awp Cxy, which fays, © the county ſhall anſwer, 
Kc.“ An action has been brought againſt the Neri not only 
for not taking pledees (i), but for not taking ſiſßrient pledges Ci); 
and no mention is made in either of the caſes” of a ſcire facies. 
Where an affirmative ſtatute gives a remedy, and does not (ay that 
there {hall be no other, the common law, in the caſe which has 
been put of bail, affords a remedy. So if the party be damaged 
by the theriffs neglect, the common law will give him a remedy ; 


fa) Moyle*s Precedents, . title (e) Moyle's Prec. 166. 


＋ Scire Facias (/f ) Officina Brey. 243. 
65) 2. Hen. 6. pl. 1 f. (z) Cro. Car. 446. S. C. Jones, 378, 
fs) N. Abr title “ Pledges,” — See (6) 2. Inft. 340. 
alſo Fitz. N. B 74. * | 0 188 Red. 35. 
N U Hutt. 72. 6 , dts (# ” . 305; . 
| Wi though 
1 4 | 
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it is inſiſted, that the ſtatute of 23. Hen. 6. does not come 
up to this caſe, beeaufe here the pledges are only for the avowant's 
ſecurity, whereas they are both for the s and ſhexiffꝰ's ſecurity. 
And actions have been brought againſt the ſheriff that he may an- 
(wer de pretio averiorum (a). But if it were an action on the caſe, 
it would lie. And an action upon the ſtatute of Huz ann 
Fav bes been called aq ation upon the calf ** | 
Lex, Chief Tuftice. This is a hard caſe. the ſtate of it, 
The þ a Whether, upon the e ch of law, in 
in action on the caſe upon this ſtatute, there is not ſullicient reaſon 
to maintain this action as it is brought? The plaintiff's declaration 
has ſet forth the whole proceeding; and upon the return * 
the action is brought againſt the ſheriff for taki nſuficiex 
2 The ſtatute af M Hnminter the Second — © pledges for 
eſccurity of the diſtrainer, according to Cro. Car. 446. and 7 
478. which is the ſame caſe. If the theriff take no at 
an action on the. caſe lies againſt him; there is no caſe to the con- 
tary ſince 3. Inf. 34d. ; and inſufficient pledges are no pledges. 
Mx. DEeNN180N has ingeniouſſy endeavoured todiftinguiſh between 
the ſheriff's taking inſufficient pledges and his taking none at all; 
but 2. Inf... 340. is expreſsly, that they are the fame thing. 
Precedents have been cited in this caſe, but no determinations to 
warrant that the es mult be proceeded againft firſt 3 and 
therefore, h the party may proceed againſt the pledges at firft, 
yet if the ſheriff take inſufficient pledges they are as none, and it 
is a direct breach of the ſtatute. This is different from the caſe to 
which it has been compared in ſeire facies againſt bail, which de- 
pends. upon the terms of the recognizance, and the conſtruction 
which the Court makes upon it in fayour of the bail. Therefore, 
35 at preſent adviſed, I think, upon the caſe in 2. inf. 340. and 
Ge, Cars 446. there * neg to the contrary, that this 
action does very properly lie upon the of Wi/tminfler the Sa- 
cond wi ſuing awithernam or ſcire fucias againſt the pledges, 
Pact,” Fuſlice: 1 am clearly of me fatie opinion ;z and the 
Court was of this opinion upon the former argument, if my notes 
Progr, Juſtice, was abſent, on account of the bad tate of his 


 CrarPLE, Juſtice. 1 remember ſęveral caſes of this nature 
upon a ſcire facias in the common pleas, It has been held in the 
latter cales, that no action lies againſt the ſheriff for ng Dons 
bail, or for putting in inſufficient bail. I ſhould be glad, therefore, 
to look a little further into this — o-eretiles whether this 


ation is maintainable or not z for if, by another kind of pr 


(-) March, 46, C. Car. 594, | 
oy Ly, 
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LE, Chief Fuftice. Let this caſe ſtand over then, and we wit 
ee IN 


| Ie was argued again in Hilory Term 1739 as follows: Ak 


. .Wrynxs, Serjeant, for the plaintiff in error, inſiſted 

points: Flas r, That — action on - caſe will not — 
this queſtion ariſes upon two points upon the ſtatute of M miner 
the Second, C. 2. which was a new proviſion, and not at common 
law; for the ſtatute of Marlebridge (a), which gives replevin, does 
not oblige the ſheriff to take pledges ; but at common law they were 
to be taken, that the king might be anſwered for the amercia- 
ment (5). And this ſtatute does not give an action on the caſe; 
for though it is an affirmative ſtatute, yet being a new proviſion it 
impli=s a negative (c). And there is no expreſs reſolution that an 
action on the cafe will lie upon this ſtatute, but the action ought 
to be detinue, or ſcire facias (d). And upon ſuch action the goods 
are to be reſtored, if poſũble; if not, ad valorem, | 


SzconDLY, Tae party has not done what was neceſſary to in- 
title himſelf to this action, for he ought firſt to have ſued a ſeire 
facins againſt the pledges, and not brought an action on the caſe 
= ſheriff in the firſt inſtance? According to 2. [nfl 340. 
it, upon the writ to have return of the beaſts from the the 
ſheriff returns nihil, then the plaintiff may have i ſcire facie; 
againft the ſheriff quod reddat ei tot averia or tot fe 
the ſtatute of Wefiminfler the Second, if the ſheriff take inſufficient 

or none, the party ſhall, upon a ſcire facias, have tot catalla, 
Sc. So he ſhall againſt the bailiffs of a iſe. But none of theſe 
eaſes fo much as mention an action onthe caſe. The Offcina Bre- 
vium, 2453. ſets forth the form of the feive facias, and proceedings 


in replevin agreeable thereto. In Ofen Brevium, 305. no pledges 


were taken. ingten v. Edwin (J) the pledges were proceede d 
inſt firſt. The drk — — the — 2 
es ; and on the other cd W | 

ould have an opportunity of ing. They may plead in abate- 
ment; they may plead a tender, refuld, &e. C. 22 637. Shin, 
244. ;- which is watranted by the reafon of the law in other caſcs, 
Gro. Car. 295. So that in this action the ſheriff is chargeable with 
damages and caſts without remedy over, whereas in a ſcire facia: 
he is not chargeable with damages, Br. Damages, pl. 3. And 25 
this act of parliament, though four hundred and ſixty years old, 
has never . produced an action on the caſe, it is ſtrongly to be 
preſumed that no ſuch action will lie, Lite. ſecl. 108. . 


2 5 Ms, HoLLIixGs for the defendant in error. The declaration 


charges, that the pledges were inſufficient at the time of the taking, 
and are ſo ever ſince, &c. The caſes which ſay a ſcire facias lies 
fe) 2 laſt. 139. () Bro, Abr. * Detinue,” pl. 6. 
(6) 4. Inſt. 180. and fer Horr, Dalton's Sheriff, 272. 433. | 
ef Fuer, ith Roberts b. Save, (e) Bro. Abr. «Sci Facias,” 3. 
5. Mod. 408 | (4) + Med. 56. 
again 


\ 
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inſt the ſheriff do not ſay that an action on the cafe will not lie. 
N the replevin was by plaint, no ſcire facias lay (a); and 
therefore an action on the caſe muſt have lain, that the party might 
not be without the - That the party may bring detinue, 
or that detinue uſed to be the action, is no argument that an action 
an the caſe will not lie; for actions on the caſe are often brought 
now where anciently another kind of action was uſed : as an aſſiae 
of nuſance is now to an action of treſpaſs, &c. ; and at the 
time of making the ſtatute of 1Y:/tminfler the Second actions on the 
caſe were not in frequent uſe, as they are now. Beſides, it has 
been adjudged that this action lies. In Aeyſer s Caſe (b) it is held 
the whole Court, that it is at the ſheriff's peril to take ſufficient 
; and an action on the caſe will lie where he takes no 
pledges (c). Upon the former argument it was admitted, that an 
ation on the caſe would lie; only it was objected, that a ſcire facias 
to be-farſt brought; but in this caſe it would be to no purpoſe 
to bring a /cire facias againſt pledges who have been found to be 
inſufficient continually, &c. There is no difference between in- 
ſufficient pledges who have been found inſufficient, and no pledges 
atall; for if the ſheriff return inſufficient e no pledges 
within this ſtatute, And in ſuch caſe the ſheriff by 
this act as if he had taken no pledges at all. It is no objection to this 
ation that it makes the ſheriff liable to damages, for otherwiſe how 
could the party be anſwered de pretis averiorum. In the caſe of 
2 Buſbnell (d], an action was brought for taking the plain- 
s pheaſants; and the Court intended to be dead 
to ſupport a verdict. An action was ö (e) for taking the 
plaintiff's fiſhes ſeparali piſearid ; and the 
a ſtewpond, ' becauſe after a verdif the Court will admit any in- 
tendment to ſapport it. In the caſe of Baule v. Knight (f),'a 
policy of inſurance omitted the time when the riſque was to begin ; 
and 


| that caſe was adjourned, yet the Court ſaid, that every. 
thing ought to be intended to ſupport the verdict. As to what the 
— might have pleaded, as tender, &c. the ſheriff might have 
jaken advantage of that himſelf, &c. ö Fes 


Let, Chief Fuftice. Upon this argument there are two excep- 
tions HOY IRST,, That an action on the caſe will — 
SECONDLY, That a ſcire facias ought to have been firſt brought. 
This caſe depends upon the ſtatute of Hefminfter the Second, 
which direQts all ſuch officers to take ſufficient pledges, and ſays, 
* quod fi guts alis modo plegeos ceperit. reſpondeat iþſo de pretio ave- 
e riorum.” As to pledges at common law, they were only to 
render the ſheriff amenable, that he might be amerced. And as 
to the objection that an action on ii caſe does not lie, it 


4 ö is onl 
fid in che Books, daf cither ſcire ſacios or detinue may be brought 


loft. 30 r . 
25 G. * $94 2. Roll. Abr. 9 I. Vent. 122. 


259. ) Eaſter Term, 4. Geo. 2. 
{) Gn. c 5. ©. W. Jun, * 
379. - 


intended it to be 
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againſt the ſheriff ; but in the caſe that has been cited from Cru 
Car. 440. and that is the only one, an action on the caſe was 
For taking inſufficient pledges 3 and there the Court took 

it for that an action on the caſe lay ; but the queſtion was, 
tak ing money was as well as pledges ? and they hag 

it was not, becauſe the party may have a ſcire ſucias againſt 

the pledges ; bur it is not to be inferred from that no other 
action may be brought. No pl and infufficient pledges are 
faid to be the fame thing in 2. Ia. 340. which I underſtand to be 
meant as to the {ſheriff's obedience to the act; and therefore I 0% 
notſee but that there is a ſufficient foundation to hold that an action 
on the caſe will lie. As to THE OTHER PoINT, There is no 
doubt but detinue will he againſt the ſheriff, But as no caſe has 


nt the ſheriff upon fi 
the preſent caſe. And 


agree with v Loup. 


Pov, Fuſtice. I am of the fame opinion, and incline to 
think, that this action does lie. That it lies where no bail at all 
was taken, is warranted by Cro. Car.; and my Lord Coke (ays, 
that inſuſkcient bail is the thing. Actions on the caſe were 
but ſeldom uſed formerly ; and it is for that reaſon that this :& 
ſeetus to point at the remedy that was then moſt in uſe. | 


\CuAPPLE, Juſtice.” I am of the fame opinion. It ſhould 
ſegm to me not to be*neceſlary to have a ſcire facias againſt the 
pledges to entitle the party to his action againſt the ſheriff, In 
the caſe of an action againſt the indorſor of a bill of exchange, 
it has been determined, that it need not be alledged in the declara- 

.: | : tion 


ol the ſaid place, or to 
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don that there has been any deffult in the drawer (a). In Latch, Roses 


. "7 ” , 
there was an action on the caſe for not taking pledges, &c. 2 


. 228. appoints a better way than taking edges. 
Lex, Chief Fuftice. The judgment mult be affirmed. 


de Branley v. Frafier, z. Stra. 441. Sidebotham v. Smith, 1. Stra. 649. 
Lawrance v. Jacob, 1. Stra. 515. Lake Collins v. Baker, 2. Stra. 1089. Prado 
©. Hayes, 1. Atk 281. But on 2 pro- v. Fuller, Comy. Rep. 579, Heylin v. 

e a demand in ſach caſe muſt | Adamſon, 2. Burr. 669. Lambert . 
appear to have been made on the drawer, Oakes, Ld. Ray. 443- 


The King againſt Sparrow and Others. | Caſe 3. | 


AMANDAMUS was directed to the defendants, being bailiffs Modem dated 
of Ipfwich, and as ſuch acting as juſtices of the peace there, err ita 


commanding them to appoint two or more oveiſeets of the 3 
1 hem 


The defendants returned, that had appointed three ſub- god although 
ſtantial houſholders therein mentioned, according to the ſtatute, by the 43. Elie 
35 by the faid writ they were commanded. 'I he-writ of man- c. 2. they are tos 
dams, in this cauſe, bore teſe ten thirteenth of June, and Zafter de *ppointed 
was on the twenty-ſecond of April in the ſame year. | 3 

Ma. Soriciron GEN TRAIN moved, that the writ of mandamus 1/7 2-5 in 
and the return might be quaſhed, as not being made purſuant to the ,,,. e 
ſtatute, which appoints overſeers of the poor to be nominated cond of 22 
« in Eaſſer week, or within one month after Eafer; and as this 8 8 
appointment was made without the month after Zafter, the writ of 8 
mandamus is fels de je, and ought to be quaſhed. This Court will s. C. 2. Set. 
take notice of the Calendar, which is part of the law, and has been Caf. 184. 140. - 
ſo determined over and over (a). In the caſe of Hoile v. Lord 5- C. 1. Cont, 
Crnwallis (4) the Court judicially took notice that the fifteenth 27: Pr 23: 
of June was on a Sunday, and held that the Calendar was part of s 


the law of the land. Ihe common law knows no ſuch officer as an 


ex officio ; and therefore, as it is an office created by ftatute, the 
ſtatute muſt be complied with; as where this ſtatute requires the 
overſeer to be a ſubſtantial houſholder, he muſt be-ſuch, or elſe he 
is incapable of the office; and it has been often determined fo (c). 
This is not like the caſe where a court leet may be held at other 
times than limited, which is at common law. If the month is to 
be pretermitted, the conſequence is, that the churchwardens will 
be overſeers in the mean time. There is a penalty for not com- 
plying with the time in the act, and it is no defence to an action 
brought for it, that they obeyed the act after the time; and the 


(a) See the caſe of Harvey v. Broad, (c) See 1. Conſt's Poor Laws, 1 to 5. 
2. Salk. 626. 6. Mod. 41. $1. 148. 366. . where all the caſes reſpecting the form 
252, and manner of appointing overſcers are 

(5) Hoile 2. Lord Cornwallis, Trinity collected and arranged. 

Term, 6. Geo, 1. 1. Stra. 387. . 
| * making 


overſeer of the poor merely as ſuch; the churchwarden was overſeer 
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rere making a penalty, ſhews that the legiſlature intended that 


SPARROW 


85 any Orzzzs: be omitted, another month may be omitted, and fo on for ever, 


* 


not exceed the time limited in the act. If one month is to 


If the juſtices cannot exerciſe their authority after the time ap- 
— by the act, a mandamus of this Court, which is only to in. 
force an authority, will not give them a power to appoint the over. 
ſeers after the time. Numbers of orders have been quaſhed 
becauſe the ſeſſions were not held within the proper time 
Here the ſtatute gives the juſtices an alternative ; the appointment 
of overſcers may be either at one week or another, viz. either in 
Eafter week or a month after. But where a ſtatute creates an offence 
it muſt be ſtrictiy purſued, and affirmative directions imply a ne- 
gative that ſhall not be exceeded. And therefore the man- 
damus being after the proper time, the writ and return ought to 
be quaſhed ; for it ſhould have been moved for within the month, 
which is the proper time. | 


Ma. HoLLinGs contra. The 43. Eliz. c. 4. gives the ju 


_ tices a power to appoint overſcers, but that does not create any 


new power, becauſe the juſtices had ſuch a juriſdiction at common 
law ; and the time, ia this caſe, is only di : when the time 
in the ſtatute is elapſed, there is no pretence to fay the time is inſi- 
nite, becauſe the-Court can grant a mandamus. The power of the 
Juſtices continues the whole year, and there are no negative words 
in the ſtatute, as, at no time aſter,” or the like; ſo that they are 
not ſtrictly tied up to time. They may bind apprentices for a leſs 
time than that mentioned in the fiſth ſection of this ſtatute, which 
has been held to be only directory (g): and, according to my 
Lord Cox E, one part of a ſtatute muſt be ex by another, 
A quarter ſeſſions may quaſh a rate made by the churchwardens 


and make a new one (c). Where the ſtatute of 18. Eliz. c. 3, 


appoints that the orders concerning baſtards ſhall be made by the 
juſtices © in, or next to, the limits of the pariſh where ſuch child 
<« was born,” that has been held to be only directory (4). It has 
been beld that a pariſh that is parcel of a rectory is within the 
ſtatute 43. Elia. c. 2. and ſhall have overſeers, &c. (e). Acord- 
ing to Fletodem, in explaining acts of parliament the words are 
FIRST to be conſidered, and SECONDLY the ſenſe ; and where 2 


| daubtarifer; ig in 80 be-confidered what answer the makers of the 


ſtatute would have given toſuch a queſtion. The words * void 
«and null” in ſtatutes have been often held only to mean voidable ; 
fo though the 1. Zac. 1. c. 17. orders that notice ſhall be given 


in writing, yet notice has, in ſome caſes, been held good though 


not in writing. Suppoſe the juſtices had appointed overſeers, 


(a) St. Michael Cornhill v. St. Mi- Rex v. Aberford, 2. Ld. Ray. 798. 
chael Ipſwich, Eaſter Term, 2. C. 2. Ses alfo, as to the power of the ſem̃ons 
Rex v. Fiſher, 2. Stra. $65. on this ſubjzeR, Dougl. 562. Cald. 105. 

(6) Rex v. Morris, 1. Term N 625. 2. Term Rep. 623. 
(e) Rex v. St. Leonard, Shoreditch, 3. Term 7 ys 
2. Salk. 483. 3. C. Holt, 508. But (4) 2. 473. 
the ſciCL ons cannot make an orig nal rate, (e) Cro. Car 92. 494. * 
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they had died the laſt day of the month, could no appoint- 
22 made aſter? Suppoſe the juſtices make a wrong appoint- 
ment, cannot a good one be made afterwards, if in the mean while 
the time ſhould elapſe ? If not, great inconveniencies muſt follow : 
and therefore the mandamus and return ought to be allowed. 


Let, coy Juſtice. This is a caſe of a good deal of conſe- 
and 1 know of no determinations that have adjudged. this 

ute to be only directory, except in that clauſe which relates to 
the biading of apprentices by the juſtices, which is held to be 
directory in the caſe of The King v. Morris, cited by Ms. Has - 
unos. The Court muſt take notice of the Calendar (a). There 
may be a difference between an officer at common law, and a new 
officer who is made by ftatute ; for whether this Court can 
conftrue the power of ſuch new-created officer in other terms 
than the flatute has limited it, is what I am doubtful of. In the 
conſtruction of charters the rule is, that every affirmative clauſe 
implies a negative; though in Hicks" Cgfe (b) ic was held only di- 
rectory ; but the reaſon was, that there was impliedly an inciden- 
tal power in the corporation to elect, &c. In this caſe the ſtatute 
orders the election to be yearly; and the intention of the ſtatute is 
certainly that it ſhould be ſo by impoſing æ penalty. In the caſe of 
The King v. Truro, by the name of Prowſe v. Foot (c), the words of 
the charter were annuatim eligent, &c.” and the meaning was 
held to n office ſhould be _— and expire at the end 
of the year; but the contrary was held in the exchequer, and after- 
wel is lords, and that it was but directory. Upon the ſtatute 
of the 23. Hen. 6. c. 15.1. 2. of Elections, my LoxD Coke holds, 
that the time muſt be obſerved, and ſays (d), that no election can 
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de made of any knight of the ſhire but between the hours of eight 


mud eleven in the forenoon, but if the election is begun within 
that time it may be continued on after it; and therefore, conſider- 
ing what may be the conſequences ariſing upon this caſe, 1 think 
it is proper to conſider further of it, If the juſtices had not a 
power to appoint after the time is paſſed, to be ſure the mandamus 
will be /elo de ſe. Ned RS BR | 
Pack, Juftice. I am of opinion that this is only directory in 
the ſtatute; for if theofficers hold over, is the ſtatute to expire and 
be uſeleſs, and are no new overſeers to be choſen ? or ſuppoſe 
they die, Are overſeers never to be choſen in their ſtead, becauſe 
the time is expired? The act puniſhes the juſtices for exceeding 
«care he but does not take away their power of appointing over- 
 ProBYN, Juſtice. The difficulty with me is, that here is a 


new authority z and it is a rule, that in ſuch caſe it muſt be ſtrictly 
purſued. If the overſeer ſhould die, there would be a neceſſity 


for chuſing another, and then the Court might carry the law into 


execution for the neceſſity of it. It ſeems to me, that the cauſe 


- (4) 6. Mod. 41. $1. 148. * (0) 3. Brown's Cafes in Pad. 167. 
(5) Roll. Abr. © Corporation,” | (d) 4. laſt, 48. | 
« ought 
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to be purſued ſtrictly according to the ſtatute that created it 
the penalty ſhews chat to be the intention of the Legiſlature; 
The Court has — the clauſe — r for the binding of 
apprentices i for ſeven years to dire ; not that t « 
tric mae hs Meute but beck ie is the att of he 
— I would conſider further of this cauſeeG. 
Cnarrir, Fuftice. An explanatory act muſt be taken lite. 
rally and not 9 for it would be incongruous for an 
0 act to need an explanation. According to 2. Inſt. 71. 
leets ſhall be held twice a- year, but that is to be according to the 
accuſtomed time and place, which ſhews the ſtatute to be declara- 
tive. Itis held in 2. Salk. 487. that extraparochial — are omit- 
ted put of this ſtatute, and perſons there muſt ſubſiſt upon private 
charity, as all poor did at common law before this ſtatute. The 
„ eng ane requires the juſtices to be of the quorum; 
ind the words  faid juſtices” relate thereto through the whole 
act: if the makers of this act were to be aſked what the words 
& ſo to be nominated” ſhall relate ta; what anſwer would be 
bond eee 
ſtatute. Bur, as this caſe ma great conſequence, I 
give no politive ene 


Lse, mu. * U h = 


It was afterwards, in the ſame Term, argued as follows, the 
name of The King v. Fonnereau and Others. Y by 

VU pon arguing again the rule to ſhew capſe the writ of man- 
damus and — 2 of ion was, 


Whether overſeers of the poor can be appointed the time 


limited by the ſtatute 43. Elix. c. 2. has expired ? 


Mz. HoLiincs inſiſted that they might; for though I do ad- 
mit that the mandamus cannot give a right where there is none, 
yer here the juſtices have a proper juriſdiftion. The 8. & 9. 

7. 3. c. 30. impowers the Juſtices upon an appeal to the ſeſ- 


Pons to allow coſts ; and therefore a mandamus to allow colts 


at another ſeſſions was quaſhed; in Alichaelmas Term, in the 
fifth year of George the Second, becauſe the ſubſequent ſeſſions 
had no Jurifdition to give coſts, by the act. So where an ap- 
E given to the next ſeſſions, if the party let it lapſe he is 
(a). But there is a difference between not electing 2 
mayor within the time preſcribed by the charter, as in King v. 
Pool (b), and where an act of parliament appomts officers to be 


- Choſen within a certain time, which would be fruſtrated if the 


time being elapſed would make an appointment void, The cafe 
in 4. inft. 48. which was to prevent the elections of members in 
parliament from being held at unreaſonable times, is different from 


(a) See Mr. Conft's Poor Laws, | (5) 7. Geo. 2. Annally, 23. 47. 
x vol. 231. £36. 239. 247. 2. Bar. K. B. 93 447. Cunn. 13. 
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this caſe. Statutes of public conveniency are to be equitably ex— TVI Kino 
d. The ſtatute 9. Edu. 3. c. — — . 4 
h executors only are in it ; and a caſe was held to be % 01a, 
within the equity of the ſtatute 4. Hen. 4. though not within the 
8 of it (a). So although the ſtatute of Glauceſler, 
6. Edw. 1. c. 53. give an action of waſte only againſt a tenant for 
life or years, it is held to extend to a tenant for but one year, &c. 
The ſtatute 43. Eliz. c. 2. was made for the benefit of the Y 
who ought not to ſaffer for the juſtices negleR ; and PRATT, Chief 
ice, and RaymonD, Tu/tice, were of opinion, that upon the 
ices neglect an appointment might be made after the time, betauſe 
the pariſh ought not to ſuffer for their fault; and there is a heceflity 
that overſeers of the poor ſhould be appointed. This queſtion is not 
whether the juſtices, by appeinting after the time, have avoided the 
ry of the ſtatute, but whether ſuch appointmeat is an abſolute 
nullity and void; if fo, it would be in the power of the juſtices never 
to appoint overſeers ; for who can compel them to execute their au- 
tor ity within the time mentioned? The Court will not grant a man- 
damus within the time, for there is then no neglect; and the Court 
will not preſume that they will neglect to appoint within the time. 
Suppoſe the quarter - ſeſſions after the time ſhould quaſh an appoint- 
ment, as 3 and order a new one, could not a new appoint- 
ment be made? And if they could obey fuch an order, why not 
obey a mandamus of this Court ? The ſtatute 2. Hen. 5- c. 4 and 
other ſtatutes direct the quarter- ſeſſions to be held at ſuch 
times, &c. and yet according to 2. Hale's H. Pl. Cr. 49, 50. the 
-ſeffions are held at various times, &c. the ſtatute being only 
FreQtory and in the affirmative. Wherefore the rule ought to be 
diſcharged. 
Sis THoMAs ABNEY contra. Thecaſecited from Sir Matthew 
Hale cannot be law, for fince that there have been many hun- . 
dreds of caſes where the orders of feffions not being held intra 
nenſem, have been quaſhed. | 2 5 
Lx, Chief” Juſlice. There have been the Jag. of Loxp 
PraTT and LoxD RAYMOND upon the ſubject, but no judg- 
ments. I have no objection, if you deſire it, to let the queſtion 
ſtand for further argument. | 
' Afterwards in Hilary. Term 1739, in the thirteentWof Cor 
the Second, IT WAS RESOLVED BY THE WHOLE CoffkT that 
appointment was good. | 
(s) Plowd. 467. 


The King againſt Crofts. | Caſe 331. 
HE DEFENDANT was convicted by the name and addition of A fine cover 
y Crofts, dealer in ſpirituous Jiquors, and wife of may be convict- 
Jahn . 


„ victualler, &c. for that ſhe of her own voluntary act hes $ 


lold gin, contrary to the ſtatute 9. Geo. 2. ©. 23. Wc. ah cps, tw 
" 1 | rr ne 
Vo. VII. D d Boorxx, 
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2 Boorrx, Serjeant, took an exception, that the defendant's huſ. 


band-was no party to the conviction, as he ought to have been; for 


it hall be preſumed that ſhe fold the gin for the benefit of the 


-buſband; and the puniſhment being pecuniaty and not corpore], 
ſhe cannot comply with the penalty deſigned by themct. Ifa wite 
do an illegal act in ſelling anything; it is for her huſband's 

and therefore he mutt be made a party to tae indictment (a). a 


MMX. SoLicitor GENERAL contra. There have been a great 
number of femes chverts convicted upon this act, and upon non- 
pa t of the penalty have undergone the diſcipline of a bouſe 
of correftion, The law indulges a woman only where ſhe com- 
mits an offence or theft iti company with her huſband, but not 
where ſhe does it by his command, unleſs he is actually in her com- 
pany. I bis has been held in 2 great number of cafes (5), It is 
laid, that where a wife can offend alone, the huſband ſhall not be in- 
cluded ; and the defendant's being called « the wife of Jobn Crofts, 
victualler, does net imply her huſband's coercion, She was ſum- 
moned, &c. and the Court will not intend that ſhe was convicted 
by the juſtices without being admitted to make a full defence, 

words of the conviction are, that ſhe did it voluntarily, 
which excludes the preſumption of the huſband's coercion. ſ? 
the caſe cited by Ma. BooTLE, no judgment was given; and it 
is blindly and lamely reported. If the wite be indicted for a ſcold, 


_ "the huſband need not be a party (c). A married woman may be 


* indited alone for a forcible entry. If the wife fell gin and the 
huſband will not pay the penalty, muſt he go to Bridewoll for his 
wife? So that in this caſe there is a corporal as well as a pecu- 
LIE. Chief Fuſtice. There is no doubt but that the words of 
the ſtatute are ſufficient to include the defendant ; for the words are 
very general. 'T he defendantmuit be conſideredas a perſon who had 
ſol Suse liquors. The objection is, that the defendant being 
2a married woman, the huſband ought to be joined. I do not know 
of any caſe where there is a proſecution agginit a feme covert for a 
" crime upon the breach of an act, for which there is a pecuniary pe- 
4 — - — . 
nalty inflifted, and for default of payment corporal puniſhment, that 
the huſband is liable. Suppoſe ſhe was compelled by her huſband, 
it is his act, and he is liable to the penalty of the ſtatute, and that 
would have been the wife's defence before the juſtice. There are 
ſeveral caſes like this upon the ſtatute 1. Elia that ſubjects a perſon 
to a penalty for not going to church, whereupon a wife may be 
proceeded againſt alone 3 Forſter's Caſe (d), Dr. Hufſſey's Caſe (e). 


(e Kc. 63½ King. , Jerdan, () 6. Mod. 213. 239. Hawk. PL 


4 - 2. Sid. 410. King v. Venner, 2. Kcb. Cr. vol. 2. p. 147. 


47 | (4) 11. Co. 56. 2. Bulſt: p24 
9 Les Corn, 3. Inſt. and in 1. Roll. Rep. 81. 

Hale 6 H. PL” Cr. ſmall edition, 65. te) Hob. 56. 

and tranſcribe into Hawk. FI Cr. 2 


5 vol. 1. P- S. „ 1 » - V4 — Wa 3 as ; 
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Though it is faid that a fime covert cannot pay damages, and Ler Tes Kixe 


non cogit ad impaſfubilta, and Impatentia excuſat legem, yet as ſhe is as 
capableof forbearing the crime forbidden as a man, thoſe maxims do 
not extend to this caſe, according to the reaſoning in Hufſey's 12 
The caſes in Sider ſin and Keble are no determinations at all, and 


authorities in Cote and Hobart govern this caſe. If the huſband be 


Cor . 


U 


* wa 


vo party to the crime, it would be an odd conſtruction tomake him a 


party to the conviction; - 


Pact, Fuftice.. A feme covert was indicted alone for Longing 
2 diſorderly houſe in Eſſex-freet ; and though it was objected that 
the huſband ought to be 4 party, becauſe of his power over her, yet 


25 it did not appear to be by her-huſband's coercion, it was held in 


the caſe of The King v. Dix9n.(a), in Lox HouT's time, that 


ſhe was indictable alone. And as this conviction is ſaid to be upon 


the wife's voluntary act of ſelling the gin, it can never be intended 


to have been by the command of the huſband. 


: 


\ no PROBYN,, Juſlice, abjente propter ægritudinem. 


cnarriz, Faffice. The caſe of The King v. Fordan (b) is un- 
ſupported by any authority of the like nature, and ſeems to be upon 
2 compromiſe for the judgment was and no j 


given in that matter. In the caſe of The King v. — ro 


wife was named « Spinfler, alias Diet, and no judgment that the 
wife was not liable, but that ſhe might not be guilty of con- 
verting. So that neither of theſe caſes are of authority to lead 
the Court in this queſtion. The queſtion ſeems to be, Whether 
the offence be of fuch a nature as a married woman may ve guilty 
of? T hough the advantage of a contract is the buſband's, yet i 

was the intent of the act to prevent the ſelling of ſpirituous liquors 
in private places, to the detriment of the revenue, and the increaſe 
of immorality. "The wife may be indicted for keeping a bawdy- 
houſe (d). tt does not appear but that ſhe might not be a married 


woman at the time of ſelling the gin, but only at the time of the 


conviction ; for her character as a wife is appended only by way of 
addition. The penalty cannot be recovered againſt the huſband 
by making him party; but the wife in this caſe may ſuffer the cor 
poral pumſhment without making the huſband a party; though upon 
the wife's recuſancy, the huſband's lands in her right are liable (e). 


The utility of the ſtatute would be loſt, if married women might 
by this means eſcape the penalty of it. | 

Pax, Juftice. According to Sir Edward Coke, a married 
woman may be impriſoned for not taking the oath (). 


(a) 10. Mod. 3396 Faſter Term, 5. Geo. 3. where a married 

(5) 2. Keb. 634- 2. Leon. 34. woman was committed to the houſe of 

(e) Sid. 410. correction for not performing an order 

(4) 1. Salk, 384. 1. Hawk. P. C. for the maintenance of a baſtard-child 
ch. 1. . - had before marriage, and held 


good. 
(%) Cro. Jac. 482. 3- Burr. 1679. 
) See alſs Rex v. Ellen Taylor, Nr | 

| D d The 
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Caſe 332. * The King againſt Jenour. 
An information R. Sotactror Genn and Ma. Brow moved for | 
a information againlt th defendant for printing and publifin 
for aldel againſt à libel againſt THE Ear InDia Comranry, in an adyerti 
the L L. in a paper called The Daily Advertiſer, dated October the eighth, 
Compeny, al- 1739. No. 2717, in the words following: Wuzn EAS an ES 
_— ndig Director has raiſed the price of green - tea to an extrav 
Be 8 the fame gentleman being alſo concerned with the S eg 
number, vs. © Eaft India Company, the Enzlifh proprietors hope he will find - 
% Wwezzzas © forne meaſure to raiſe bohea-tea in Sweden, that the Compani 
0 Zof dis & may have an ity to ſhip off forme of their bad 
— teu, inſtead of having it burnt as uſual.” And upon a rule to 

ſhew cauſe why an information ſhould not againſt the 

3.0. K for printing and publiſhing a libel againſt the Directors of the 
1 Eaft India Company ; | | | 
Mx. HoLLinGs for the defendant inſiſted, that an information 
1 — — caſe. 2 this © a 
ibel againſt a Company,” ieve none but a 
Company would have made ſuch an application as this. The libel 

only againſt one Zaſt India Director; is that alibel againſt 
One Director can never be faid to include the whole, 
though the whole includes all the parts. Every particular Di- 
rector may as well move for an information as the Company ; and 
ſo twenty-four informations may as well be moved for as one. 
The a& of parliament which reſtrains this Company from bei 


- 


. ce 
. upon himſelf, accordingly an information was granted upon 

his motion, but not at the inſtance of the Bar. And he cou- 
cluded that this rule ought to be diſcharged, with coits. 


- Msx.Atrorxty Grover at, Ma.Sorrcrroxn GENERAL, Mu, 
Brown, PHILMER, and DENNISON contra. As this libel is meant 
inſt one Director, it is nodefenee to ſay that it is not a ſlander agaiuſt 

Tbe defendant ought to point out who that falſe brother is. 
The public, in the mean while, apply this libel againſt the Company. 
It is not like faying a certain Counſellor, &g.” for this is a 
ſelect Company. It is a charge of an offence which the laws have 
made very penal; and it would be very inconvenient, if where 
there are a few perſons incorporated, a libel may be made againſt 
any one at random, which is a libel againſt all ; for the public 
will fix it upou the one or Ns Ec 


* 
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which makes it a libel againſtall the Directors, as it caſts a ſlander Ts! 


upon the whole Company. It is like the caſe where a perſon 
throws a ſtone over a wall, &c. which does miſchief, er he 
intended it againſt the perſon whom he hurts or no. The de- 
ſendant afterwards brings the Company into his advertifement, a” 
couples them with the flander ; and it is the whole body that 

8 under the deſcription of *a certain Director.“ Slanderous 
matter is always ſufficient to ground an information” for a Hbel. 


for another information for the fame offence, judgment might bo 


pleaded in bar z and therefore the defendant is in no danger of 
having a multiplicity of informations againſt him; and if the 
plaintiffs were intitled to twenty-four informations, he is the more 
obliged to their candour in being contented to have but one in- 
formation. And when the defendant's Counſel admit this matter 
to de libellous, it is a very extraordinary concluſion in them to 
pray coſls: but it is to be hoped that an informatian ſhall be 

Lee, — 5 rem It is not inſiſtod that the matter of the ad- 
yertiſement does not import what. is libellous : it charges ſomebody 
with being concerned in the Sewedifh Eaſt India Company; which is 
certainly a reflection upon the perſon who is faid to have ated fo, 
The rule is far the defendant to ſhew cauſe why an information 
ſhould not be filed againſt him for a libel upon the Directors 
of the Eaſt India Cumpany; and it is objected to, as not being 
a libel againſt all of them; but the advertiſement ſeems equally 
applicable to every one of the Directors. Where à paper is 

inted, equally reſſecting upon a certain number of people, 
Ergee pen all; and readers according ta their different opi- 
nions may apply it fa. It has been the rule of this Court 
always to endeavour to prevent libels upon focieties of men, 
Where the perſons reflected upon are N unknown, the Court 
will not grant an information, In ews* Caſ (b) it ap- 
peared by affidavit, that the perſans upon whom the reſſection was 
made were moved; but the Court held, that for the printing ſuch 
an account of the Jews as would tend to make le believe them 


ſo barbarous as to. burn a woman and her child, becauſe it was 


degot by a Chriftian, the information ought ta go. Now as this 
is equally applicable to all the Directors, the readers may equally 
apply it to any one, which is the inconveniency this Courtalwaya 
endeavours to prevent, If a man fay, * . B. Nee 
© (naming them] are ſome of them guilty of publiſhing a libel,” I 
think an information would lie for it. And as this, upon the face 
of it, amounts to a hbel, 1 think the Court aught to grant an in- 


22 Onde, Hitary Term, (4) Rex v. Ofboume, Trinity Terra 
A+ + &E Caſes, 357. Caſe 20% 3 * Bar. K. B. 238. 166. 
943 Pact, 
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Tun ns Pao, Juſtice,” was of the ſame opinion. 
Juwoun, »/PROBYN, Juice. Bythecommonrules ofconftruftionitis alibet 
upon the whole Company, for by the figure meronymy the part ſtands 
r.the whole; and it matters not what the writer meant, but what 

S reader will think of it; and it may by different perſons be ap- 
ed.to every member of the Company. When a perſon lays, a 
' member of a Company, a Director, &c. has committed an offence, 
it is a reflection upon the whole body ; for it will be hardly un- 
derſtood that one member alone could raiſe the price of green · ta; 


and be afterwards names the Company, I think this deferves the 
animadverſton of the Court. The Wertes ought to know the 


Carr, Fuffice. It is not neceſſary to give any opinio 
how the Kory muſt be drawn, or 3 . 
againſt all the Directors. It ſeems to ſbe a reflection upon all the 
Directors, and the concluſion of it ſeems to throw a general re- 
Reftion upon the Company. As it points out none in particular, it 
muſt reflect upon all, and create a diſtruſt of chem in the public: 
und thereſove I think the rule ought to be made abſolute, and it 
will be for the jury's conſideration whether this reflects upon all 
r e ee e e 
Tex, Chief Tuftice. The rule milf be made abſalute. 
The defendant being found © guilty” upon this information, 


. was adjudged” in Eaſter Term 1741, to pay a fine of twenty 


Caſe 333- The King againſt Harman and Others. 
An order of juſ- I TON che return of 4 certioreri {a) it appeared, that the 
— bees, juſſices had appointed the defendants Has man, Ac. in all 
— , five in number, to be overſeers of the poor of the pariſh of Saint 
is bad. Clement Danes; that a.rate-book, not laying what rate - book, had 
< C. ser been tendered, nat ſaying by whom, to the defendant Harman: 
Caf. 201, 202. Maid-ſervant, who refuſed to accept it, and threatened to throw it 
S. C. 1. Conti, out of doors; that a .poor's-rate was tendered to the defendant 
page 37. pl. 9. Harman himſelf, not ſaying by whom, but that he retuſed it, and 
neglected to execute the office and attend the juftices at ſeveral 
meetings therein ſpecified : wherefore ey adjudged him guilty of 
ae ohen his duty, and fined him twenty ſhillings for each neglect, 
ordered his goods to be diſtrained for payment of the ſame. 


Tue queſtion was, Whether. this is a good appointment of 

overſeers, within the ſtatute 43. Eliz. c. 2. ; and whether the order 

to diſtrain is regular? A, nN WL 

Si Thomas ABvEY for the plaintiff argued, that at common 

law, according to the learned Doctor Prideauzx (b }, the poor were 
(s) Ante, 287. (5) Prideaux's Duty of Churchwardens. 


* 
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maintained by the clergy and poors-box in the churehes, ſome of Tun Ke 


whichare yet remaining. The 39. Eliz. c. 3. which isthefirſt ſtatute 
that mentions overſeers, and the ground of the ſtatute 43. Elix. 
which this appointment was made, ſays, & that two or more 
« of the juſtices, one quorum, ſhall have power to appoint-four, 
« three, or two ſubſtantial houſholders of the pariſh-to-be over- 
« ſeers of the poor, having reſpect to the proportion and greatneſs 
« of the ſame pariſh or pariſnes; which words give the juſtices. 
a diſcretionary power to nominate a greater number of overſeers 
to take care of the poor, if the greatneſs of the pariſh require it. 
And the queſtion is, Whether five overſeers can be appoi 
within the ſtatute ? The 13. & 14. Car. 2. c. 2. ſ. 21. appoints & t 
« or more overſeers in Northumberland, c. counties therein 
mentioned, and yet thoſe counties were adjudged to be men- 
tioned only for example; and it was held that the act extends to 
al England (a). Pariſhes containing ſeveral vills may have more 
overſcers (&) ; and this pariſh of Saint Clement Danes has diſtin 


againſt 


HanMAN 
AND Ort. 


vills, that is wards, and diſtin; juriſdictions to ſeveral-purpoies. 


Though a conviction is good or ill as to the whole, yet an order 
may be good for part and void for part. In the caſe of The 
King v. St. James Clerkenwell (c), the juſtices had appointed 
four overſeers of the poor; the appointment mentioned. that two 
of them were © ſubſtantial houſholders and inhabitants of 
« pariſh of St. James Clerkenwell,” the other two were only ſai 
to be ©* ſubſtanual houſholders; and the order was affirmed as ta 
the ficſt two and quaſhed as to the two others, though it was moved 
to quaſh the whole. This appointment names five overſeers, 
A. B. C. D. E. the defend.nt man is firſt named, and there - 
fore it is good as to him; and if void, is ſo only as to him who is 
laſt appointed. | 0 | n . f 

As to the order for diſtraining the defendant's goods, that is but 
the juſtices proceſs, and ought not to have been returned at all, for 
the Court-never takes notice of ſuch proceſs. 

Mz, SoLiciror GENERAL for the plaintiff, The ſtatute of 
5. Elia. concerning wages, gives the juſtices no expreſs power to order 
the payment of huſbandry wages, and yet the Court allows them ta 
make orders upon it ſor payment, only becauſe it is the uſage, 
and becauſe no application was made here till it became a uſage (4). 
The ſtatute gives the juſtices no original juriſdiction to ditcharge 
apprentices, and Court allows their uſage in exerciſin 
it ſe). In the caſe of Madena v. Norris (V., before the — 
fioners of privy council, it was held by Lon Macerks- 
FIELD, &e. that the commiſſion was good by uſage, though 
ſeemingly contrary to the ſtatute of Qucen Anne; and the late 
MASTER or THE ROLLs (g) was tde only one who doubted it, 


(a) Stokeland v. Brockland Lodge, () See . Stra. 8. 2. Stra. 10 
Seit & Rem 43. 1. Conſt, 68. (e) 1, Conſt, 504. 

+ Rex v; Welbeck, 1. Conſt, 24. 8 

) Eaſter Tenn, 13. Gee. 1. 5 £) Sir Joſeph Jekyl. 
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and refuſed to fit under the commiffon. In the Boreugh 
Bewdley's G 


ſeven years, 
in awarding 


the year 17 32, and from that time to this year it has 

has had above four overſcers for à great number 
I he quaſhing this appointment might theretore pro- 
Quce ten thouſand actions. which all the heads at the Bar clubbed 
together could not defend a man againſt ;. and all theſe overſeers 
liable to the actions of the pariſhioners for money had and re. 


_ ceived to their uſe. Could it be the intent of the Legiſlature, in 


n & 14. Car. 2. that vills ſhould have two or 
more overſcers, and the greateſt pariſh in London ſhould have no more 
than four ? Wherefore he concluded that the appointment is good. 

Mx. HoLtiNnGs for the defendants. Ufage, according to the opi- 
1 of LoD V AUGH An, expounds only doubtful acts, not plain and 
vous ſtatutes. "This pariſh has fo many overſeers only to have ſo 
e ee not for lawful convenience. The inſtances of uſage 
are the year 1702, but if that were to prevail, it ought to bethe 
uſage about the time of making the ſtatute of Eliaabeth; as ſuch 
contemporary uſage is the beſt expoſitor. If ten thouſand actions 
may be brought for ſuch appointments, it is a fign of ten thouſand 
oppreſſions having been committed by the juſtices. | | The ſtatute 
of Elizabcth fays,”*that the churchwardens of every pariſh, and four, 
< three, or two ſubttantial houſholders ſhall be overſeers of the poor; 
can the words © four, three, or two“ give a power to appoint an 
ind finĩte number ? eſpecially as it begins with the greater num- 
ber and goes downwards, which is an argument that they are not 
to four. . Overſeers” are always mentioned in the plural 
number, ſo that they cannot appoint one {b), which ſhews the mean- 
ing of the Legiſlature; for when the act ſpeaks of the juſtices, it 
fays & two or more, &c. but when it ſpeaks of the overſcers, it fas 
<« four, three, or two; and the varying the expreſſion in the 
common clauſe ſhews a different intention in the* Legiſlature. 
Ihe ſtatute 21. Hen. 8. c. 13. ſays, © that a duke may have fix 
& chaplains, & Can a greater number be retained within that 
ſtatute? Certainly.tzere cannot; and yct there are no negative 
words in that act any more than in the ſtatute of Eliaabeth. I a 
ſlatute ſhould appoint proof to be made by four, thee, or two 
witneſles, could a — — | be required ? This 


{#) 1. Peer. Was. 207. 2 Ld Ray. Rep. $50. and Rex v. Befland, 1. Conn 
1359. ; © t% * N. 15. ö * ES; 
dot fee Rex v. Morris, 4. Tem 
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thereby as he who is firſt named, for it is not five different ap- 


-aſtify under the juſtices warrant, though it was illegal in the 
tices to graat it. * 


The defendant ought to have been indifted for refuſing to 


accept the office, and not fined, after ſeveral meetings, for not 
coming to them ; for no man can be ſaid to be negligent in an 
office which he never accepted of; and they ought to have pro- 
ceeded againſt him by inditment, as a conſtable muſt be indicted 
for refuſing to take the office hen he is choſen into it. The King 
1 Pope, 5. Mod. 419. | ALY 


' Hay warD, Serjeant, for the defendant. This firſt point is, 
Whether the act of parliament warrants this appointment? ſecondly, 
Whether the proceedings ofthe juſtice are legal 
FixsT, To what purpoſe ſhould the Legiſlature have appointed 
the number of overſeers in a retrograde manner, « four, three, or 
« two,” if a greater number could be made in an unlimited man- 
ner ? In the caſe of The King v. Clerkenwell there were but four 
overſcers appointed, ſo that the act was not exceeded. Juſtices may 
certainly appoint payment of huſbandry for it is the inten- 
tion of the ſtatute that they ſhould do fo j but they cannot make an 
order for the t of coachmen's or valet's wages, or the like. 
Maodend's Caſe was not judicially determined ; and it was not for 
nothing that ſo great a man as the late MasrzR oF THz Roiiy 
diſſented from it, and refuſed to ſit under that commiſſion ; and it 
but the commiſſioners own private which is not au- 
ity at all in law, And as to nu —— ariſe 
from quaſhi Mins — t, I believe it n adj that 
— e 
rant, he cannot afterwards bring an action againſt him for money 
had and received to his uſe. "They fay, that this order ought not 
to have been returned, when they themſelves are the perſons who 
returned ĩt. | 
SeconDLy, The juſtices proceeding is unwarrantedby law. The 


proper method is by indictment (a) ; they might have applied fora 


mandamus to compel the defendant to execute the office of over- 
er: at this rate any man, your lordſhip, or myſelf, may be ap- 
pointed an overſcer without any opportunity of avoiding a diſtreſ 
The ſtatute appoints three meetings of the juſtices to be once 2 
month, on > San after church; here they have inet three times 
a month, and upon other days, and for the s not attend 
ing have fined him. They may as well meet every day, and ſo have 
fined the defendant three hundred and ſixty- five pounds a- year. 

Lee, Chief Juſtice. There are two conſiderations in this caſe : 
the one is the atder of appointment; the ſecond is the order of 


|" (9) See Rex ee, poſt, 416. 


aides; 


js but one appointment, and the laft man is as much appointed Tux Kine 


hos 


Hannan 


pointments. As to bringing actions againſt the officers, they py ans Oran 
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Tex Kme diſtreſs ʒ and if that is to be conſidered merely as a warrant of 
M, d iſtreſs, it ought not to be — — — -ourt cannot make 
judgment upon it. it 8 t it muſt be 
— adjudication, as much as if it were an order „ 
- moval : for it fays, that Harman is adjudged to have neglected his 
duty, &c. ſo that it is an adjudication upon the face of it, like the 
caſe of an order of ſettlement, which is conſidered as anadjudication. 
T he exceptions to it ſeem very ſtrong, particularly in that inſtance 
of his ſervant's refuſal of the rate book, and his refufal of a rate, 
without ſaying who tendered them, whether a pariſhioner or not. 
A to the other part of the caſe, which relates to the appoi 
Iam very doubtful whether it comes in ſucha wayas the Court ſhould 
a quaſh the appointment; for if but four overſeers are to be appoint. 
ed and fiye are appointed, I cannct ſee but it will be void in the 
| whole. The ſtatute 21. Hen. 8. c. 13, appoints a certain num 
6 of chaplains ; and where aperfon at one and the fame time appoin 
E more, jt was held: not to be void in toto, but that the three firſt 
wert well appointed, and that it was only void as to the 
E other, Drary's Caſe (a); but here, where we are conſined to 
1 the words of the arder, which is an appointment of five, we can- 
l - not determiue which of them we are to ſtrike out. I do not think 
this caſe is like the Cafe of Clerkenwell, for there the Court had 
2 plain and diitinct return to determine upon, and full direction 
from rhe ſtatute. This appointment is une flatu, and we can 
make no difterence betwecn the firſt and the lait-named in this ap- 
pointment. An appointment & for the year enſuicg*” has been held 
well enough in ſevcral caſes (C7. 
-Pacr, Fuftree. n 1 think that both the objections are well taken; 
that the order is a voig order ; and that it ought to be quaſhed 
for the hole, for I think it is void for the hole: where # ature 
ives a new power or creates a new authority, it implies à ne- 
ative that it Hall not be exceeded. 4 5 ' 
Lex, Chief Justice. I do not lay any ſtreſs upon the uſage that 
has been mentioned of pariſhes, for that cannot contreul the law: 
I take ws jusiſliction of the juſtices about wages, to ariſe from the 
Hberal conftru#tion' which, this Court has made upon the ſtatute, 
and not from their uſage of ſuch a power, In the cafe of an ap- 
prentice, the Court of late has allowed an application 1o-4he ſeſ- 
ons, originally upon the conſtruction of the act, though there is 
a Caſe other wie in Sanders; but the late caſe allowed it upon the 
confruction of the act. In Drury's Coje the queſtion was, 
Whether the retainer was not abſolutely Void ? and Fend. 272. 
: holds that it is void as to all ; but afterwards in 4. Co. 8 it was 
held nut to be e for the whole. £65: 
ProBYx, Tuffice. ere is no neceſſity for the Court to give 
an opinion upon the appointment, fur it may come before the 
0 c HG TC: Jenk. 273. S. C. 3. Stra. 1723. Rex v. Seat, 
J S. C. Cro. EL. 2 723. $39. 8 6 Moor, Foley, 11. Rex . Helling, 2. Bur. . 
1 367. F. C. nu hes Ectries, 22. Fyog. Rex wv. Stubbs, 2. Tcrm Rep. 
8 1 25 See Rez v. SLorrow, ante, 393- 395 ; 
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in a regular way, If this order was like a proceſs, and not Tux Kine 

— of the juſtices, the Court would not take notice 23 
of it; but the juſtices adjudge the party to be. guilty of an of- ,,, Orusse. 
fence, and inthe fame inſtrument they order a diſtreſs, which is like 
in order of ſettlement. But as the offences therein ſet forth are 
of a diſtinct nature, there ought to have been ſeveral judgments. 
It does not. appear that che party had ſufficient notice that he was 
appointed overſeer ; and therefore I concur with My Lorp and 
Brother that this is an order, and that it ought to be quaſhed. 
As to the other point, where a new authority is created, itis hard 
to ſay that the juſtices ſhall exceed the number appointed by it; 
and, as my BROTHER Pace ſays, the new authority implies ſuch 
a negative, The uſage that ſhall vary an act of parliament muſt 
not the uſage of a particular place or pariſh, 'but univerſal 
through the Kingdom; and that was the Caje of Rewaley. Ufages 
antient and immemorial obtain the ſanction of a law, but the 
uſages here cited are both particular, and have ariſen of late years. 
In the Caſe of Clerkenwell there was a diſtinction in the return; 
two were well deſcribed and two not. Here the Court cannot 
lay. which: overſeer, is appointed well, and which not. : 
- CBAPPLE, Juſlice. I think it more reaſonable to reſtrain the 
juſtices to the number appointed in the act than to permit them to 
exceed it; for if they may appoint eighteen, as it has been faid they 
bave done in ſome pariſhes, they may as well appoint half the pa- 
riſh and a particular uſage ought not to deſtroy an expreſs act of 
parliament. And in the Caſe of Brecknoek | think it was held, 
that a uſage Contrary to a charter was not good. I think the ad- 
judication of the penalty and diſtreſs is a void adjudication: in 
eyery part. The rate-book was tendered to the maid, and ſhe 
might refuſe it, for -it does not appear to have been tendered by a 
pariſhioner, or what rate-book it was. b e. 

LIE, > Fuſtice, Let the rule for quaſhing the order be 
made abſolute z and let the other ſtand for further conſideration. 


Smith againf Huggins, Orlebar, and Others. Cate 334. 


[J®ON A uro for a new trial it appeared, that this was an Iffeveral perſons 
action brought by the plaintiff for two thouſand pounds, for 20 as partners, | 

oil fold and delivered by him for the Conic Lamps, upon the credit _ contract 
of the defendants as partners therein, - They pleaded the general (9,9. nin 
iſſue; and now, after a mh ny plaintiff, '* © * againſt ſeveral 
Lzx, Chief Juſlice, reported, that the evidence to charge the de- P<r{ons, as thoſe 
fendants was that of one Fox, who produced a paper account of ol 2 
ſold between the years 1733 and 1736, and faid that the manner of Court will not 
dealing was by giving a note promiſing to pay for the oil delivered at grant them a 
the Lamp Office, which was in the firſt perſon, and delivered by the new trial on a 


officer, and amounted to the value of two thouſand three hundred Tn 
veze cot named, or that ſome were named who were not concerned, —S. C. 2. Stra. 1142. 
* bY „ 2 and „ . 
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and to pounds eight ſhillings and tenpence. Further evidences 
againſt the defendant Hugin was a letter of his to Mr. Kayner, 
an attorney, in the year 1737, which was to this effect: Sir, 


* Oruzas, % Afr. Oritbar being come o town upon Mr. Parker's ſuit 


bring an action againſt a man furguods 
is no defence to ſay that they are not really married, cobabitation B 


_ fold upon ther credit. If there he any ꝙubt in the Court, they 
will not grant a newtral in an hard action, or againſt the boneſty 


« fires to meet Ar. Smith at the Lamp Office to conlider how to 
« proceed ; and { will endeavour to meet hum there, &c.” And 
it likewiſe appeared, that Huggins had accepted of a transfer in 
their ſtock. I he evidence againſt the defendant Oriebor was like. 
wiſe, that a ſhare in the Company's ſtock had been transferred tu 
his father in the year 1708; that he was adminiſtrator to his father, 
and had reccived dividends ; that he was reputed to be a-proprietor z 
and had been ſeen at the office, And THE Curtr JusriIg 
concluded, that upon the hole he could not certify that this was 


a verdict againſt evidence. 
Sin TrowAs Anxty and Mx. HoLLixGs moved to ſet aide 
zint- of hw. Frxvr. Huggins and Orlehbar never conc 
felves in ths direction or management of this affair. As 

bw” 
it ought to have appeared that they acted as partners, and were FA 
only partners, though there were expreſs evidence of other partners, 
tors of he Cunic Lamps for fourteen years expired before 
— George the Fi; and if not, yet it would have been re- 
Battle 


this verdict * Fiss, In point of evidence; and, SECONnDry, in 
actiem wis brought againſt the defendants in a corporate capac 

SeconnLy, The pment which Queen Anne granted to the —— 

fixth 

the ſtatute of 6. Ges. 1. Cc. 18. commonly called the 

AF ; arid he proprietors cannot now be more liable for the 

Babble Af is à bar to the action, either upon the ſtatute patent 

or without; and if ſo, the defendants in this caſe have as much ri 


ty reſort to it as they would in caſes of gaming, ufury, &c. Wheres 
fore the verdict ought to be ſer aſide, and a neu trial granted, 


Mx. SoLicitor (GENERAL for the plaintiff, There is a pro» 
viſo in the Bubble Al that it «a npt — any things, ke, 
done before the twenty- ſourih of June 1718. Though the defendants 
were not in actual partnerſhip, yet if they are reputed partners, it 
is no defence to {ay that they are not _y ſo: as if g tradeſman 

ſold rothis reputed wife, it 


ſufficient. 80 this being 2 lawful debt, the defendants acting 
in this matter is ſufficient/to charge them, the oil being 


of a cane a. In the caſe of Deerly v, Ducheſs of Idazorine (b), 
2 new trial was denied, though the defendant. proved coverture, | 
becauſe it would avoid the payment of a juſt debt, Tbe granting 

of new trials is diſcretionary, and not ex deb ite juſtitia ; and they 
ought not to {et aſide this verdict without ſhewing how the action 
ought to be brought, as a defendant ſhall not abate the plaintifi's 


writ without giving nim a better. | | 
(+) mit ye. Page, Saſk. 643, (9) 5. $4 


My 
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Mx. Ftov p for the plaintiff. The queſtion is, Whethet this 
is ſuch a verdict as an honeſt jury might give ? for as to the wei 
of erĩdence on each fide, that muſt be left entirely to them. 
intiff has ſold and delivered his goods; and now the queſtion is, , 
r he ſhall be paid for them ? It is ſaid, that this is not a 
lawful partnerſhip. This is the firſt time that ever perſons tried 
to bring themſelves within the act of parliament. The 6. Ge. t. 
c. 18. . 19. makes fuch undertakings void. How? Only a 
themſelyes, but not as to others, ſo as to privilege them from 
paying their debts, for in ſeR. 20. there is a proviſion for credi- 
tors. 5 


SELWIN for the plaintiff A general reputation of partnerſhip 
is 9 the ESE make the contrary appear by 
refuſal or diſclaimer, &c. In motions for new trials, the Court 
often takes the equity of the caſe into their conſideration. In the 
year 1733 the plaintiff was paid off, and the undertaking carried 
on continually unce. 1 
Lee, Chief Fuftice. At the trial this act of parliament was not 
conſidered ; a n 8 extend to 
undertakings bef ore 1718. en it is to be conſt 
42 Whether this is a yo) — as to creditors. And 1 
thiak the action maintainable upon the conſideration, if there was 
ſufcient evidence to charge the defendants as partners at the time 
of delivering the goods. And I cannot call this a verdict contrary 
to ev | 


Pac, Jufice. A new trial ought not to be granted. 


 ProBYN, Fuſtice, The only queſtion is, Whether there was 


roper evidence that the defendants were not partners in this un- 
dertaking, or that there were any others? If there had, no doubt 
but My Lord would have ordered the plaintiff to be nonſuited, 
The-evidence as to Afr. Orlebar, the adminiſtrator, was certainly 
doubtful ; but it does not he did any act to accept of the 
ſhare, or the like. He was ſeen indeed at the office ; which is buc 
weak evidence; but certainly it is ſome evidence, and ſo a matter 
je beſt, 6 the Jorg; who nee: 00 Jody pling) an ap che 
— we are precluded. to the matter of law, I do entirel 
22 my Loa nv ig ares EE Brother ; for if 
the partnerſhip was not yet as together ſhall 
be table: as partners to creditors. _ | 


CHAPPLE, Fuſtice. As this was an action upon a contract, to 


be ſure all parties to the contract ought to be joined ; of which there 


being ſome — ens, weak, it mult be left to the jury. 80 
that the verdict is ſu by ſome evidence, and it is not to be taken 
that there were other partners at the time of the action brought, as 
it does not appear that there were; and if there had, the defend- 
ants might have ſhewn it, but the plaintiff could not : and the 

wha are the viſible apparent partners are the perſons to be charg 
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alone de if he 
U 
— tug Chief vans, The rule mult be diſcharged, 


any OTnuzns. | 
Caſe 335. The King again Jones and Kn | 


If a perſon Uwe eee le gel tobe found againſt the 

Guly cleQed 02 at Maidftane, in Kent, by the jurors of the ki an) fort 

A u ens Doch of county,” ſetting „that three j 

prog thre wires, &c. did duly appoint the defendants to be Sera the 

— for the ſpace of one year ; and that they obſtinately, &c; re- 
fuſed to take the alice, de. contrary tothe Rate fte. The de- 


S. C. 2. Stra. . demutrred. 4 » 
_ «a Tavor the defendants inſiſted, that this was no offence at 
Caſes, 153. common law, nor indictable upon the "ature of 43. Elz. c. 2; 


S. C. 2. Conſt, for though it muſt 55 admitted, that the refuſal of an oath of office, 
page 258. pl being duly tendered, is indictable, yet where no oach or other cere- 
247. mony is required, the perſon choſen immediately becomes the very 
oſkcer, and therefore cannot be puniſhable for not taking the office 
upon him; for it is one thing to refuſe taking an office, and ano- 
ther not to execute it when he is a complete officer. A conſtable 

may be elected at the lect, or appointed by the juflices, but he is 
not a complete officer before his oath, — Ns HmgrN, 6 
refuſing to take that office'upon him. 


SEcovDLY, The 43. Eliz. which 1 
cem inflitts d Pd n 
default of abſence or neglect a general charge in an indi- 
ment, where each let. 28 creates a particu offence, is not 

T he King v. Roberts (a). This i t'is laid to be 

Fan A and by the ſtatute the defendant is puniſh. 
able as an officer for.cach- particular neglect. 1f the defendant be 
an overſcer, be is not indictable for not taking the office ; if he is 
not au overſees, he © not puniſhable by iodiftment, for the ftarut 
has preſcribed a puniſhment. n 


See Rer.. TRNDTY, The juſtices have n the K db for a 

Sparrow, antes year, 8 7 exceed the month after Eaſter, preſcribed by the 

393 ſtatute. ough it has been lately ſettled, that overſeers may 
be 1 after that time, for the neceflity of the thing, yet in 
this caſe there were two ſubſiſting officers at the fame time. 


FoukTHLY, The indictment is ill, being ſaid to be found «by 
the jurors . E whereas it ſhould be, by the jurors for 
.«c the king, 

Mz. 88 GrxkRAL contra admitted, that before 
n no overſcers, ſo that this could not be 


() Cand. 216. 8 


2 


rr 
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offence at common law. But yetit is a principle at common law, cams 


that where an act of parliament either prohibits or requires a public 


ing, the omitting :0.do it is inditable-by the rules of the 
dings Be EEC co-operate with the ſtatute. The. Ducen v. 
Darey (a),the reaſon given why a conſtable was not indictable for 
refuſing the office is, becauſe he is puniſhable in the leet 5): but 
in The King v. Lowe (t) it was adjudged, that a conſtable may be 
indicted for reſuſing, though puni in the lect, and that The 
Yucen v. Darey went off upon another point. Io enforce obe- 
deace to the magiſtrate, an indictment lies for diſobe ying orders 

SECONDLY, He emitted that a general charge in an indictment 
is not good, unleſs in barratry, and there only becauſe the defendant 
has a particular account given him of the matters wherewith he is 
charged (Cd). In The King v. Wintringham / „ an indictment 
againſt one quia male ſe in his office, was held not to be good, 
and too general. * | 

THIRDLY, As to the appointments, they are always * for the 
« year enluing.” N | 
And, Fouu rm, As to the indictment's being by the king's 
jurors, . juratores pro domino rege ſuper ſacramentum dicunt, is 
- — of the indictments upon the file in the crown 
Lee, Chief Fuftice. The exceptions to the form in the indict- 
ment are material. In The King u. Marlon (/, the appointment 
of oyerſeers © for the year enſuing” was held to be good, an over- 
ſeer being, by the act of parliament, an annual officer ; and ſubſe- 
quent authorities have ſettled that point. ONS 
| Theſe are faid to be the © jurors of the King, and for the body 
< of the county, which is well enough. | | 
© The ſtatute bas appointed new officers, and ' annexed pe- 
nalties to their neglect of duty. Now if the cauſe is confined to 
the inſtances of it, I ſhould think a refuſal of the office may amount 
to diſobedience of what muſt be eſtermed mandatory in the act of 
parliament, and not provided for by the clauſe of the penalties. 
And | do not fee any foundation for a diſtinction between an officer 
who is to take an oath, as a conſtable, and fuch an office as this 
appointed by parliament without any ceremony : and every man, 
by the principles of the common law, is indictable for diſob ing 
an act of parliament. This may perhaps require further — 
ation as to the remedy given by the act; but at preſent that ſeems 
to me to relate more particularly to a perſon's neglect after he has 
undertaken the office. ; 


«) 4) 
en ©. Ingram, 2. Salk. 2 7. Strange, 2. 

175- 1. Ld. Ray. 6g. ; CI Trinity Term, 13 Ges. x. 

(e) Mich. Term, g. Gee. 4. | 

| PAGE, 


5” AND - 
AnOTHER. 
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Pace, ö 
Paanvu An Ra 
been held 8 ihe 12 of partiaient jak 4 
the caſe of The King v. Harman, for it 


I be caption of the indictment is well enough. 


The great objection is to the appointment in general, that a 
rere Butihe . 
acceptance of the office is a breach of the law, and a breach of an 
a of parliament is indiftable. The ftatute ſays they ſhall be 


RR IBN e 


ſcer ſor not accounting, as 


charge of a breach or neglect of du but is a 
EA 1 the office, . 


been faid, that a man cannot be indicted for reſuſing an office where 
there is no ceremony required to complete the office. Andthis is 
not only a breach of the order, but of the act of parliament itſelf, 


and does not relate to the particular offences there ſpecified, which 


refer only to their behaviour in the office. And my opinion reſts 


pen db being N But ] ſubmit it 


2 1 
is good. 

The cxption feens well n 
ear the county, &. ig welt. | | 
If this had been an indictment for neglectin 


been too general, without ſpecifyin ſhe pete i 
this is for Abeeipeef e the alkes” the e 
the reſuſal of the oath is à reſuſal of the office; © But a man 


refuſe an office by expreſs words, by an entire neglect, or the hi 
"This total ND 


indictment. If there were to be an indictment againit an over- 
the act be ou wy 2 
ought to be aliedged that he did accept the Ea” e fot - 
Der, OC ice. I think the indidment ke in 65 
DIS or ht Gran eee in i 
„ren wet ie 36 e 
from the 


Tus Cour. — judgment for the king, if, &c 
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| Walker againſt Kerney. Caſe 336. 
r the de - The affidavit of 
fendant by ſome ſheriff's officers, a rule was made for the = perſon who 
officers to anſwer the matter in the defendant Kerney's 3 RP 
zfidavit. Upon ſhewing cauſe, ; — 22 
Ir was OBJECTED, that the affidavit could not be read, becauſe 
the party who made it was convicted, had judgment, and ſtood in 
D erney's conviction, with , 
the judgment entered thereon, was produced in court. 
Lex, — The queſtion is, Whether the aſſidavit 
of a perſon has been convicted, received judgment, and ſtood 
in the pillory for forgery, all of which have been made out by pro- 
ing before us a copy of the convition and judgment, and b 
the affidavit of a gentleman to Kerney's ſtanding in the pillory in 4 Hauk. 
the year 1728, and alſo to the identity of the perſon, can be ck 46. 
read in ſupport of the preſent complaint. And upon the beſt con- 2. Will 225. 
ſderation of this caſe, and the footing of the determinations that Tidd's Prad. 
luve been like to this, or ſeem to me to bear a near analogy to i 4 ; 
| am of opinion, that this affidavit cannot be read. The SI 
in 5. Mod, 74. (a) is certainly the ſame caſe of which there is 
mention made in 2. Salk. 461. which is this: Davis and Garter © 
ing convicted of forging a Bank bill, and having ſtood in the pil- 
it, and being alſa committed to Newgate until they paid the 


ine ſet upon them, were brought up to the court of king's bench 
(a) Se the notes to this caſes | SY 
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and they prayed that they might beturned over to the 2 
becauſe the ſheriff of Landon oppreſſed them in Newgate; 
their own athdayits were offered to prove the oppreſſion : and by 
the Chief Juſtice, if a man has had an infamous judgment, and ha 
ſtood in the pillory for an offence which is contrary to the faith 
credit, and truſt ofmankind, as forgery is, he cannot be a witneſs * 
y cauſe, HALR fays (@), if a man has ſtood on the pillory, he 
cannot be a witneſs.” But that is to be underſtood of an infamous 
judgment. But if a man be convided of a libel, and has been in 
the pillory for it, yet perhaps he may be a witneſs : and the aff- 
davits of Davis and Carter were not read. The account of this 
Caſe in 2. Salk. 461. is a very looſe one, and ſuch as I cannot pe 
any regard. to, and therefore muſt depend upon the caſe a8 I have 
read it to you out of 5. Mad. 7 4. The caſe of Delahaut v. Nichols ( ), 


I am informed, was a motion to diſcharge a man upon common 


bail, the only affidayit to prove the debt being that of 2- perſon 
who was convicted of forgery, &c. ; and the Court diſcharged the 
defendant upon common bail, becauſe the affidavit of a perſon under 
ſuch circumſtances was no affidavit within the act of parliament ; 
ard therefore debt was ſworn to, to hold the party to ſpecial bail. 
The caſe of The King v. Charl:furrth, in this court, in Lon d 
RaymonD's time, is reported by Mx, Lacy from the Bar to be 
an information againſt Chorlefworth for forging a warrant of 
attorney, for which he was convicted, had judgment, and ſtood in 
the pillory ; and that, upon a motion for an attachment againſt 
him for ſome contempt of the court, he offered to clear himſelf 


upon his own affidavit ; and the Court adn i tted it, becauſe it was 


only to purge himſelf, and not to accuſe or charge a third perſon; 
as the Court ſaid, they might as well admit his oath now as upon 
interrogatories. I myſelf remember the admitting the affidayit of 
Cha b to be read, and that it was to clear himſelf of a ting 


le 
laid to his charge; but any further I do not know ; but there is 


the reaſon in the world to believe, that the caſe is as Mx. Lacy 

cited it to me: and there is room for that diſtinction whete an 
afidavit of an infatnous perſon ſhall be read to clear himſelf, but 
nog to charge a third perſon ; and if his affidavit were not to be 
admitted in caſe of an attachment, he would be condemned in the 


Bu inflance. The eaſe of a quaer I take to be ſtrong in point 
* 26ainſt che admiſion of Kerney's affidavit.” You tell us, here is 1 


mats who has received an injury, and will not the Court hear his 
aiplaint? 'Weanſwer, It is the courſe of the Court that no com. 


- plaint can be received but upon affidavit 3 and if Kerney cannot 
Fs an aſfida vit, we cannot admit his complaint. This is alſo th: 


caſe of quakers in criminal matters, who reiuſe to take an oath, in 
which caſe we cannot relieve them. In the Caſe of Hilton (c), 
there was an application ta this Court by a quaker for a breach of 


the peace to baye articles exhibited againſt che party upon hi 


+ fo xc Hate, 277- and fee 4. Hawk. (e) Hen v. Byron, 12, Mod MF 


0.436 | | 8. C. 3- Salk. 133. 24%, 
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ſolemn affirmation, which was denied by the Court; for a ſolemm Warzrz 
affirmation does not amount to an oath in criminal matters; and againſt 
vithout an actual oath, we cannot make a perſon find ſureties of N****7- 
the peace, though he has done ever ſo great a perſonal injury to > 
a quaker. There has been ſome doubt, indeed, upon the conſtruc- 
tion of the ſtatute, whether articles of the peace are of a criminal 
nature? But there have been many caſes where an attachment ſhall 
not iſſue upon a quaker's () affirmation. Therefore I am of 
opinion, that Kerney's affidavit is not to be read, and that the rule 
is to be diſcharged. | f 

PAGE, Juſlice, was of the fame opinion (5). 


CHAPPLE, Fuftice, was abſent, and ſick at Bath. 


WxrIGHT, Juſtice. It is admitted, that an infamous perſon 
cannot be admitted as a witneſs in civil caſes, not even in the caſe 
of a third perſon, becauſe of the ſuppoſed iniquity of bis evidence, 
But it is ſaid, _ he cannot be a witneſs in civil matters, yet 
he may be an accuſer, for it is for the public weal that offenders 
ſhould be proſecuted. But there is a clauſe in Magna Charia, - 
c. 28. in theſe words, Nullus ballivus ponat aliguem ad legem 
u manifeſtam nec ad juramentum ſimplici logueld ſud, ſine teſtibus 
« felibus ad hoc indufiis.” Now the word © ballivus” includes 

the officers of juſtice in this kingdom, and among the reſt this 
Court. What then is the meaning of the words © credible wit- 
u geſſes? They muſt certainly be applied to perſons that are not 
ſo; and an infamous perſon can never be a credible witneſs. It is of 
the utmoſt conſequence that perſons who are infamous ſhould 
nther be reſtrained from being accuſers, than witneſſes in civil 
matters and affairs of property; for if they were allowed to accule, 
the lives of multitudes of 8 reputation and innocence 
might be taken away, or at brought into danger, by per- 
ens have b a pretenſions both to reputation and in» 
nocence. a 


Tux Couxr. Let the rule be diſcharged. 


(#) See Rex v. Gardner, 2. Burr. 1117, is the infamy of the crime, and not the 
Atcheſon v. Everitt, Cowp. 392. natuce of the puniſhment, that renders the 
| (5) It is now ſettled, in the caſe of Pen- party an incompetent witneſs. —Sce alſo 
| bock v. Mackender, $. Will. 18. that it the Notes to Davis” Caſe, 5, Mod, 74, 
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11 
EASTER TERM, 


The Fourteenth of George the Second, 


1 * 
The King's Bench, "2 
Sir William Lee, Knt. Chief Juſtice. 


Sir Francis Page, Nu. | 
Sir William Chapple, Knt. | Juſtices. 
Martin Wright, Eq. | 

Sir Dudley Ryder, Kut. Attorney General. 
Sir John Strange, Kut. Solicitor General. 


Barneſly againſt Baldwyn. Caſe 337. 
HE DEFENDANT, in conſideration of a gold watch, promiſed 
to pay to the plaintiff, or order, the — of eleven — Gemma 


on the day of his, the defendant's, marriage. The defend- order onthe day 
ant married, and the plaintiff ht his action on the caſe, and of the drawer's 
declared on the ſtatute 3. & 4. Anne, c. as for a negotiable nge = noc 
note payable on the defendant's marriage, with an averment that un withe 


 thedefendant was married. There was a verdict for the plaintiff. , oe 
And on a motion in arreſt of judgment, FR CES 


Tun QUESTION was, Whether the above note was negotiable Stza. 706. 


CLAYTON for the defendant argued, that it was not negotiable 
rough en wie was uncertain in its time of payment, 
and depended upon ſuch a contingency as the money might never 
be paid. He cited the caſe of Jocelyn v. Lacere (a), that a bill of 
exchange requiring a perſon to pay ſeven pounds out of an annuity 
as held not good, becauſe the fund might not anſwer it; and Jen- 


(#) >» Ld, Ray. 2362. Fort. 281. 8 
Ee 3 8 ney 
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Bazxz*tY j v. Earl (a), where a bill of exchange to pay money out of a 
A, fund belonging tothe governor and company of Devonſhire Miner, 
r. was held hot good ; and Pear v. Garrett {b), and Smith v. 
Boheme Fc), Michaelmas Term, inthe firſt year of — the Firſt, 
that a promiſſory note to pay J. S. forty pounds, or to ſurrender 
the principal, is not a good negotiable note; and by v. 
Biddle (d), where a promiſſory note to pay à ſum of money, if his 

brother did not pay it within a month after Michaelmas, was bed 
to be no good negotiable note. So alſo in the caſe of Morrice v. 
Lee, Eaſter Term, in the eleventh year of Geerge the Firſt, Mad, 


Caf. in Law and Equity, 363. . 


Ma. Dennisow for the plaintiff argued, that the act does not 
limit any time for the payment of notes; and though this note did 
originally depend a contingency, yet now, certum redditum 
, for the time is actually come, and the money payable; and cited 
Andrews v. Franklin (+), which was a bill of exchange to pay a 
ſum of money when a certain ſhip or man of war ſhould be paid 
off, and held good. The like point inthe caſe of Lewis v. Orad (), 
Trinity Term, in the eighth and ninth years of George the Second, 
at the Sittings in Midadleſex, by 'Lard Chief Fuftice Hana nwickx. 
And this latt Mx. Dznxisov eited from a note-of Mr. Filmer's. 
LI, Chief. Fuflice, admitted, that by the ſtatute promiſſory 
and ax A very ſame res; hire id fame remedies, and 
are under the fame conſtructions, as inland bills; and that if an 
inland bill of exchange, payable on the day of marriage, is not 
good, neither is a iſſary note of the like form made negotiable 
by this ſtatute. can be no doubt, added he, but that the 
plaintiff has another remedy upon a note of this fort than by de- 
_ - claring upon the ſtatute ; but then he muſt. prove a valuable 

conſideration, which he need not do upon the ſtatute. The wo 

- of the act of parliament in deſcription of notes is in very gene 

terms, * for. payment of ſums of money, and goes no farther. But 

he was of opinion, that every promiſſory note muſt have two eſſen- 

.. tials to bring it within the ſtatute: the one, that it muſt be for 
payout of money merely ; the other, that ſuch money muſt 

| paid at all events. e caſes cited turn all upon theſe 

two principles. The caſe of Smith v. Boheme was held not within 
tee ſtatute, becauſe it was not a caſhnote abſolutely, but was either 

to pay money or do another act, viz. ſurrender the principal. 
And the caſes of Jocelyn v. Lacere and Fenney v. Earl were not 
good, becauſe, being bilis of exchange upon funds which might 
Il, they did not become payable upon all events. 80 the principal 

N eaſe is by no means payable at all events, being upon the day of the 
_ defendant's matriage, which is an act entirely in his own power, 

© (a) . d. 265. 2. Ld Ray. 1361. (J 12. Viner Abr. 208, pl. 18. © 

2. Sa 31. | +» (4) 2. Str. 24. YL. 

(#5) Mod. 242. Skin. 398. Comb. CF) Cunningham on Bills of Ex · 
227. 1 1 change „113. 

{c) 8. Mod. 362, Gilb. gg. Ray. 
Ent. 92. | of 


whether 
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Aber be will wake the money pidyable or. not. Abd vun 
Cres Jusrren faid, he did not know how to diftinguiſh between 
this caſe and that of Appleby v. Biddle (a), where the ſame excep- 


tion was taken, as here; by SERJEANT PERSGELLY ; and there 


was à rule to ſhew cauſe ; but he did not find that any thing far- 
ther was done in it; that he ordered MR. Muxvy, Clerk of the 
Rules, to ſee whether anything farther was done, who told him, 


there was not, As to the caſe of Andrews v. Franklyn {b), do 
not find there was any judgment in that; and the caſe of Ord v. 


Lewis was upon the ſame point. But he owned he was of a dif- 
ferent opinion to the determinations of both thoſe caſes. | 


Pace; CHAPPLE,aud WRAIOUr, 7y/tices; were of the ſame opi- 


ion; that the principal note was not within the ſtatute, for that no- 
body would give credit to or accept ſuch note for a caſh note, and 
that it was nut in its very nature negotiable, for that very reaſon; 

But Watohr, Taftice differed a little from THE Carre 

JosTICE as to the eſſentials to a note within the ſtatute, and that 
there were ſome events that would not make a note bad within the 
fatute; 43 a note payable when a ſhip ſhall be paid of is good g 
for ſuch event is certain enough ; it is a public thing; and d 
upon credit: and he faid, that my Lord Chief Fuftice Parka 
ated the fame cafe, and zdmitted the fame thing; in the caſe of 
Appleby v. Biddle: 

LEE, Chi: Te inclined to be of the fame opinion; and 
fuld, he ſhould be glad to know whether the caſe of Andrews v. 
Franklyn was evet determined; that he now thought the payi 
off of ſhips was punctual, and very certain, but that he did not 
know whether to pay money at the return of a ſhip would be good 
or not. , 


Taz Count, however, did not ive this as their final opinion. 


But on the laſt day of the Term the Court affirmed their former 
ſentiments. And | 

Les, Chief Juſtice, expreſſed himſelf again to this effect, that 
the judgment ſhould be arreſted, becauſe it is not a note within the 
ſtatute, for that the ſtatute, as appears by its preamble, was made in 
order to render notes aſſignable for the ement of trade, 
ind therefore notes reſpeCting trade only are within it ; and that it 
was under this conſideration that Lord Chief Fuftice PARKER, in 


Bann ret r 
BarDvrn. 


. 


the caſe of Smith u. Boheme, ſaid, that the ſtatute only extended to 


caſh notes, and to ſuch caſh notes only by which an immediate be · 
nefit or intereſt veſted in the aſſignee. The caſe in 4. 40d. 242. 
is like the principal caſe, which was beld not to fall within the 
cuſtom of merchants, becauſe it being to pay money upon ſuch an 
yacertain event cannot be called trading. Iu the preſent caſe the party, 
if he was to aſſign, would have no debt, no benefit, no intereſt in 
him at the time of aſſigning, and therefore the note cannot be within 
the ſtatute. And we are now of opinion, that promiſſory note, 


(a) 23. Viner, 208. (5) . 24. 
N E424 made 
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Bart made payable when a certain ſhip which is returned ſhall be 
- 3 off, are good for the reaſons e Panzan top 


in the caſe he cited in Appleby v. Biddle. 
| The judgment was arreſted (a). 


© (a) See Evatis wv. Underwbod, 1. Will. Lynch, 2. Ld. Ray. 1564. Roberts #, 
262.  Dawkrs wv. Delorane, 3. Wil. Peake, 1. Burr. 323. Carlket v. Fam 
207. . Black. Rep. 782. Banbury v. coun, 3. Term Rep. 432. 
Lan, 2. Stra, 12311, Haydock v. I 


Caſe 338. Doe, on the Demiſe of the Ducheſs Dowager of 
| x Hamilton, againſt Atherly and Others. 
If an cjeQment THIS was A MOTION to ſtay proceedings, in an action of eject- 
be brougit on 1 ment, till coſts ſhould be paid upon a former eje&ment, 
rhe demiſe cf 
buſband and 


| andif, aſterth® Upon a trial at bar there was a verdict and judgment for the 
dand, the bring defendants, which judgment was affirmed in the king's bench, 
ancr-<jeQment and alſo in the houſe of lords. There was an affidavit that no 
for the ſame colts had been paid by the late Due or the preſent Dacheſs, 
premiſes, the though often demanded ; that the Ducheſs was the ſurviving le 


our of 47": of the plaintiff in the former ejectment; that theſe ejectments 
hy; gl N were brou for the very fame lands, and againlt ſeveral of the 
until rhe cotts in ts. 5 * (1h | 


| 4&8 
tion de paid (a), Tus COUNSEL for the Ducheſs offered ſeveral reaſons to ex+ 
akbough fuch cuſe her from the coſts of the former ejectment. 


action was 2 2 . . 1 
drought i FixsT, That ſhe was not within THE RULE, it being in 
— = ſingular number, dimiſſor. querentis fit, &c. which wed la 20 
made by, the Duke, for as ſhe was a feme- covert ſhe could not make any ſuch 
court of ce ꝗemiſe to try her title ou the ejectment; and admitting the did 
__ not enter into the rule, ſhe is not now liable to the coſts, but the 
5.C.2. * defendants muſt purſue the cofts into the hands of the Duks's tes 
x. Ln 681, Prefentatives. =» te bo 
+ . THE SECOND was, That admitting the Ducheſs to be a patty 
_ to the rule, that the word dimiſſor. with a turn up to be put for 
dimiſſeres, and the word © fit” to be miſtaken for Ant; “ yet 
that the Ducheſs being covert could not, by entering into rules of 
court; ſo far involve her conſent therein as to bind her after her 
huſband's death ; that no contract could bind her but that ſolemn 
one of levving a fine upon record; that entering into rules of court 


Ste Shont =, King, Sta. 681. 2. Black. Rep. 1180. Hullock on Code, 446, 
| | ha 
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xe contracts, and that the Courts enforce the execution of ſuch 
contracts by attachment. N 

Tue THIRD was, That as this is a rule of the court of common 
pleas, the parties ought to have proſecuted for the coſts by attach- 
ment in that court; and that this Court cannot enforce the rules 
of another court. 


 FovxTHLY, That this Court will not interpoſe after ſuch a 
length of time as thirty years. Comb. 106. 110. | 
To THIS it was ſai. —·ů 
i privileged in 
to take her up by attachment, which is the remedy u 
——— ———— cy. 


Taz FIFTH and laſt was, That 3 defen- 
dants in the former ejectment that have ſurvived and are entitled 
to coſts, and are made defendants in the preſent ejectments, — 
ther with thirty or forty more perſons, it is not equitable 
proceedings ſhould be ftayed againſt thoſe who were not vexed in 
a former ejectment, and in no wiſe intitled to coſts, 

pl ow) by the Counſel on the other fide, 
that the Court will take notice that Afr. Fleetwood was at all thy 
coſts, and not any of the immediate tenants. - | 


Lat, Chief Fuftice. If the defendants had come into this 


court for an execution 2 ebe in the common 

for payment of coſts, they mu ve diſappointed in 
r but as this is only a motion to ſtay proceedings on 
the preſent ejectment till the coſts on an antecedent one are paid 
off, it is a proper one, and we will grant it, though we have no 
ditect power to inforce the Ducheſs to pay coſts accrued in another 
court. 


As to the wording of the rule, I think the Ducheſs is clearly 
com in it, for it appears that this is an ejectment on 
the demiſe of the Duke and Ducheſs, whereby they are con- 
fidered as jointenants and as one perſon only, and as fo i 
properly enough under the word © dimiſſor. querentis” in the ſin- 
gular number; and n under the ſame title will be 
eſteemed as one perſon, and be comprehended under the fame ex- 
preſſion dimiſſor. gucrentis. 

As to their being different defendants in this ejectment to what 
they were in the former, and that we ſhould ſtay proceedings in 
the preſent one only againſt ſuch as were defendants ia the former, 
and who are intitled to coſts upon the former, I know no prece- 
dent of that ſort where proceedings in ejectment have been ſtayed 
againſt part of the defendants and admitted to go on againſt the 
other part. And I know no certain meaſure the Court has to go 
wpon in ſuch caſes; for, though there are new defendants, to 


424 
Dos, 
on Tut D- 
MISE OF rut 
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des, does not appear bit that they are under · tenants to the perſotis y 
Decazz®* The reaſon why the Court ſtay proceedings on a ſecond ejedt- 
Dowaorn o* ment is to prevent vexation, for it is in the _— 
do bring as many new cjeftments as he plraſes, unleſs he has been in- 
A* e 
enn has no power to do. refore where a plaintiff bas had judg - 
ment in a former ejectment againſt him, and is for bringing a new 
one, we cannot it him utely ; but as it is a creature of the 
court, and an equi proceeding, we grant it him upon paying the 
E 17 args 3 range nar a> peers 

4- 37 


r 9. If this rule of court was to 
be d as a matter of mere contract, the Ducheſs could not 


— are — Courr © 
ifts are rt to the leſſor 
5 in the ſame — real nin another 
an action is brought by hu wife, and 
hes. robe ec die, I 2pprehend the 
party to the record will be anſwerable for the coſts, 
r 
; for in this ould di 
leffor of the intiff, rhe leſſee may notwi — 
wife will be entitled to the recovery, and ſhall have 
defendants : but ſuppoſe the leflee is nonſuited; 
or a verdict againſt him, in what condition will the defendant be 
if the wiſe is not liable? Why, he can have no cofts at all; not 
againſt the leſſee, who is plaintiff, for he is only an imaginary and 
itious perſon. Beſides, ſeeing the Ducheſs is ſurviving lellor of 
the plaintiff in the former ejectment, and conſequently will be 
reſumed to proceed upon her title of ſurvivor, which will de- 
pend upon the ſame title as in the former ejectment, namely, the 
deed which ereated — 3-& the upon an- 
ather title, ſhe ought to ſet it forth by affidavit on her fide ; and 
ſince the ejectment is for the fame lands and between the fame 
— I am of opinion to ſtay the proceedings till payment of 


. 
; 


5 
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L 


— * 


8 
i 
> 
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= pP, Fuſlice; was of the ſame opinion. 
4 CrarPLe, uftice. The nature of a proceeding by ejectmeni 
is to be __ as a creature af this court, in S 0 
of the plaintiff has a great many advantages, and the preſent one | 
of bringing as many ejectments as be pleaſes by means of this 4 
new. invented method of action; becauſe the real plaintiff is a 


fictitious perſon, ſo that no prior ejectment or judgment can be 
pleaded in bar againſt him: but if the leffor the plaintiff q 
were to be a real plaintiff upon record, he would be as much f 
barred by a judgment in ejectment as in any other action; and 1 « 
N 8 & 20 0 


- 
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un of opinion, that by ſuch a rule of court 28 this the plaintiff is Do, 
reduced into the fame circumſtances as an actual plaintiff, and * — 
liable to coſts, though he would not have been fo without the in- N 

terpoſition of ſuch a rule, becauſe he does not appear upon the Dowacrn e 


record. Suppoſe an ej ectment by huſband and wife, the huſband Hauk rox, 


it has been determined in the caſe of Thur/tout v. Grey that <= -» 
e leflee ſhall, notwithſtanding, proceed, becauſe the leſſor bein 2 LY 

ither plaintiff nor defendant upon the record, his death ER Eg 4 
any abatement, . and the wife ſhall be entitled to recover the term 

wi colts againft the defendant, who in equity ought to have the 

ſamebenefit againſt her. This muſt be taken to be the ſame title; 

for it is ſworn to be by the ſurvivor of the leſſors of the plaiktiff ; 

and if there is any new title, it ſhould have come on the part of 

the defendant to have ſworn it. ty | 


. 


WaiGaT, Fuflice, of the fame opinien. | 5 

The rule was made abſolute to ſtay the proceedings till paymeat- 

of coſts, Cs | | ; | ; 
Thompſon againſt Slicer: -__, Caſe 339. 


ACTION ON THE CASE in Ireland on a promiſſory note, by Amendment 
an indorſee againſt the drawer, which. went down to trial, Made in an ac- 
und the jury found a verdict that the plaintiff ſhould recover againſt on from Fe 
the defendant for his damages the ſum of one hundred and _fixty 50g, by ing? 
four ſhillings and ſixpence, and for his expences and coſts ing in the record 
pence. The judgment thereupon was in theſe terms: © It is © d recover” 
© therefore conſidered, &c. that the plaintiff ſhall recover againſt inftcad of g 
« the faid defendant the ſaid ſum of one hundred and ſixty pounds 
« four ſhillings and ſixpence, by the faid jury in form aforeſaid . | 
& found, as alſo the ſum of fifteen pounds twelve ſhillings and ten 
« pence for his damages which he ſuſtained, as well for the de- 
« fendant's not performing his promiſes and afſumptions aforeſaid, 
© 28 alſo for his expences and coſts.” This judgment was re- 
moved by writ of error into this court. 7 why 
And now IT Was MOVED to make two by virtue 


of the 16. & 17. Car. 2. c. 8. 5 


Tus on, that the words © ſhall recover, in the judgment, | 

de altered to do recover.” : ST} 
Tus 0THER, that the ſum of © one hundred and ſixty pounds 
© four ſhillings and fixpence” be amended, and that fixpence 
. given for coſts by the jury be added to it, and that it be made 


- 


ene hundred and fixty pounds five ſhillings. | 2 


Ir was oBJECTED to the amendment, that the Court cannot 
amend ſuch judgments as are given in Ireland; the words of the 
ſtatute being, © that if any verdictbe given in any action in any of 
his majeſty's courts of recordat Mg minſſer, the counties palatine 
Lof Cheer, Lancaſter, and Durbam, or in Wales, no 8 
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4 ſhal! be ſtayed or reverſed, & c.; and that theſe words do nd 
* extend to Ireland. It was farther objeted, that if Iriſh judg- 

ments are amendable here (a), yet theſe are ſuch faults as are not 
amendable anywhere within the 16. & 77. Car. 2: 


Lee, Chief Fuftice. I apprehend that it hath been ſettled in 
the caſe of Byrne v. Byrne (6), that a judgment given in / 
may be amended upon error here in England; for it cannot be 
amended in Jreland after it has been removed here by wtit of 
error; for upon error the record itſelf, and not the tranſeript, is 
removed, and the record is fo far a record of this court that we 
cannot tranſmit it to Traland, Yelv. 117, 118. : and though the 
firſt words of the ſtatute extend only to the courts of M, 
*Chefter, Lancaſter, and Durham and Wales, yet there are 

words in the cloſe of the firſt ſectlon that take in [rel The 
words are, that all ſuch omiſfions as are before enumerated in 
that act of parliament, and « all other matters of the like nature, 
«© not being againſt the right of the matter of the ſuit, nor whereby 
« the ifſue or trial are altered, ſhall be amended by the Juſtices 
& or other Judges of the courts where ſuch j ents are or ſhall 
.« be given, or whereunto the record is or be removed by 
« writ of error.” The caſe of Byrne v. Byrne was a writ of error 
out of Ireland upon a judgment in dower, in which there were 
two miſericordia 's, and it was moved to ſtrike out one which amend- 
ment was accordingly made: ſo in Sir T. Jones, 199. a judgment 
In Ireland was amended in this court, though before the making 
As to THE OTHER OBJECTION, that judgments ate not amend- 
able within this ſtatute, becauſe judgments are not expreſsly named 
in the enumerating part of the ſtatute, I think they are amendable 
within the ral words, that all other matters of the like na- 
« ture with thoſe particularly enumerated not being againſt the 
* right of the ſuit, nor whereby the iſſue or trial is altered, ſhall 
"<< be amended accordingly.” Several judgments have been amended 
hereby, which I ſhall mention in this caſe. 


It being therefore plain, that not only a judgment, but a judg- 
ment out of Jreland, may be * Ogg may be proper to 
conſider the amendments prayed for upon the preſent judgment. 
Tuk rs is, that the, word © ſhall” may be altered to “ do.” 
There have ſurely been fuch amendments as this in the court; the 
caſe of Ferfter v. Blatt well (c. was upon a judgment entered up 
in theſe words, that the plaintiff & ought to recover, which was 
amended to & do recover; and the Caſe of Blackey and Birmingham 
in this court, Eafler Term, 13. Ges. 2. was, that the plaintif 
4 ſhould recover, and the judgment was altered to ** do recover.” 
Tux sxcovp is, that the judgment may be amended from the 
verdier, and that the fixpence given for coſts in the verdict and 
00 See now the ftatute 22, Geo. 3. (6) Mich. Term, 8. Gee, 2. 
6, 51 ang 23. Go, 3. % 46. 2 I. Barncy Notes, 12. "Hed 
$55.4 omi 
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omitted in the judgment, may be now added in the judgment. 
This aſt 2 to depend dus whether 
there be ſuſſicient authority to amend upon foot of miſpri- 
on; and I am of opinion that there is, for there was enough 
found upon the verdict to enter up the judgment in the form it is 
now prayed to be; and I think the caſe of Fuller v. Smith (a) 
is ſtrong in point: that was an action of treſpaſs, in which the 
jury found the defendant guilty as to part of the treſpaſs, and as 
to the reſidue not guilty; upon the entering up the judgment, 
that part of the verdi& which acquitted the defendant was omitted i 
and yet it was held amendable as a miſpriſion, becauſe there were 
ſufficient findings with the verdict to have guided the entrance of 
the judgment by; and the verdict is a ſufficient warrant or autho- 
rity to amend the judgment by, the judgment being grounded 

CHAPPLE,. PAGE, and WRIGHT, Juſtices, agreed; but the 
Court, notwithſtanding, faid, they would conſider farther of its 


LIE, _ Juſtice, delivered the opinion of the whole Court 
in theſe It is our unanimous opinion that the amendments. 
prayed far may be granted. The true diſtinction in relation to 
— 7 2 before the ſtatute of 16. & 1). Car. 2. 
ſeems to be this, That where miſtakes in judgments were in any 
matter in which RR EE fie ot HIER 

ide the c in his entry j fuch miſtakes 
_ amendable, excluſive of the ftatute of Charles the Second, 
becauſe they were conſidered as errors and faults of the courts j 
if the clerk had ſufficient inſtructions, his miſtakes were 


amendable.. Before the ftatute of Charles the Second there are 


qumberleſs authorities to prove this diftinion, but I ſhall 
cite two or three, Cro. 1 497; I. Rall. Abr. 205, 20 
1. Vent. 133. 2. Lev. firſt amendment, which pra 
that the word. ©* ſhall” be altered to the word do, ſeems to be 
2 caſe that would fall under the determination of making na 
amendment, as being a fault of the Court ; but this miſtake is made 
amendable under the ſtatute of Charles the Second. The ſtatute 
ives ſome inſtances of judgments that could not be amended be- 
—— 6s the entry of a capiatur inſtead of a miſericordia 
could not beamended before this ſtatute, as being a fault of the Court; 
confidergtum ef” could not be | 
of the Court. The qbjeRtion to the 
preſent amendment being within the ſtatute of (harles the Second is, 
that this ſtatute, as to the firſt part, is to be conſidered as a ftatute 
of Jeofails and not of amendments; and ta be ſure that is true, for 
the words are, * that no judgments ſhall be arreſted for want of 
form, &c:* that the ſtatute then names the courts, and confines 
to 
end 


8 


them to Weſtminſter, the counties palatine, and ales; but at 
of the . there are mol e general expreſſions, which 


the 
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Fnonrow make it a ſtatute of amendments. It is then objected, 
— 4 words ** ſuch judgments” „ 


courts before mentioned in the beginning of the fiatute, wiz 
inſter, Ge. and that they cannot extend-to judgrdenta given 


> but we has 
| exerciſed over judgments in Ireland, will bring it within 
of other inferior courts: and it is a rule, that er 


below has power to make amendments in its xecords, 
the like power by law to make ſuch amendments, 


mon pleas in England as to this purpoſe, for we have exerciſed 

this power of — the records of, both courts incifleready. 

There are precedents our | judgments in Treland in 

1. Roll. Abr. 209. n | TT TTY 

What Lex, Chief Juſtice, added was to the fume pùrpoſe as 
3 the former dax. 

And it was now determined to grant the amendments ab prayed, 

Caſe 340. Smith and Palmer againſt Scarffe and Abbott, EIT 

Gas »-: ' f = CL 

As accpunce off; CTION | upon a bill of exchange againſt the acceptor, 

as pay + ll IN The plaintiff declared upon this fpecial acceptance, vi. 

6 & to pay the bill when goods fent by the drawer to the acceptor 

« goods are * Should be fold. here was an averment in dhe ;declaration 

„ fold,” is 2 that the goods were ſold; and a verdict for the plant. Cha 

. FF WAS ROW MOVED inarreſt of judgment, becaule fach a ſpecial 

tional. tance as is laid in the declaration will not bind the acceptor, 


” = 


2 LIN, Gif Jaſtice, declared the opinion of the Court in theſe 
L 
1 4 Ir — Pnorne of my Lord Chief Fuftice Hor r, 
| that though” the acceptor of à dill of exchange makes himſelf. a 
Ys debtor, by the euſtom of merchants, yet he is properly a debtor at 
common law; for an acceptance amounts to a promiſe at law to 
and this-grounded. on a regard had to trade. Adopting this 
Cale the queſtion will be, What fart of acceptance it is that 
amounts to à promiſe to pay at common law? It has been ad- 
judged, hat an acceptance of 2 bill of exchange will bind the 
acceptor, not made according to the tenor of the bill drawn; 
28 un ACCeptanice-to! pay ſecundum tenorem bills aſter the bill is 
lapſed is a bindidg acceptance (4); io an acceptance for a longer 
time than the billis drawn is binding (5). T be cafe of Fqatber- 
e Canth; 466.  , (8) Malloy De Jure Marit, . 
| Kos. coffe 


Fafter Term, 14. Geo-2. Ia R k. 4 


v. Keene (a) bore two arguments, and was adjudged in Warn 
5 al in the ſixth year of George the 2 that 2 | 
acceptance of a bill in is good, and ſhould bind for no more Sars 
than the part io ace z and Lord Chief Juſtice ExzE thought a Azzorr. 
an acceptor muſt anſwer only for ſo much as he has accepted, for 
he is bound by his own acceptance. A man is not tied down 
to a general acceptance, but may accept a bill under what reſtric- 
ne he plete; as to pay part in money and part in bills ; which 
is the caſe in Comb. 452. where it was proved by merchants, that 
there might be a qualification of an acceptance; for he who may 
refuſe a bill in toto may in part, and may accept it for part, if the 
ſon to whom the bill is payable will agree to take it ſo; butit 
in his power either to agree to ſuch acceptance or to return the bil 
So alſo a-perſon may t a bill conditionally ; which was the 
caſe of Orr v. Coleman (b) : A foreign bill of exchange was drawn 
upon the defendant Coleman, and was returned for want of accept- 
ance ; Coleman then faid, “e If the bill is brought back, I will pay 
it;“ which was adjudged by the Court a good acceptance, though 
2 conditional one, AND WE ARE OF OPINION, that if a drawer 
accept to pay part of a bill only, he ſhall nos be charged with the 
8 but the drawer ſhall be ſecurity for and anſwet 
that. refore, upon the authority of theſe caſes and the reaſon 


of the thing, the rule for arreſting judgment muſt be diſcharged (c), 
fa) Eaſter, 4. C . (e) See Banbury v. Liffett; 2." Stra. 


«»(s) Mich. Texm,' 6. Get, 1. Cut, 1212. Julian . Shobroke, 2. WN g. 
gn Bills of Exchange, 27. Sprout v. Mathews, 1. Term Rep. 183, 


* 
2 
«48 


J Wilder againſt Hendy, © Cale 348, 
THS was a motion, after a verdict for the plaintiff to amend In treſpas for 
the record of ni privs and the iſſue roll by the bill on the killing the plan- 
fle (a), by ſtriking out the word « Whereas* in an action of uf 5 dog, if the 
treſpaſs for killing the plaintif®s dog. Cro. Fac. 587. Forflerv. —_— is by 
Blackwell, Eaſter Term, in the tenth year of George the Second. « 46, Kc. the 
8. . 1615 162. ; | Court, after 


Ir was 8AID againſt the amendment, that the declaration begin- permit it on 
ning by the word * Whereas,” which is more than a recital, and amended by he 
no poſitive allegation of any part, is not amendable, becauſe matter #7. © 
of ſubſtance, In caſe, covenant, &c. 4 Whereas” is good, becauſe 8 C. . Stra, 
it is only inducement, and that which is the git of the caſe after- =. 
wards poſitively alledged. Suppoſe no conſideration was 
in «ſſumpfit, this Court cannot amend. Want of certainty is not . 
amendable by the ſtatute of 16. & 17. Car. 2. c. 8. which is the 
only act on which this amendment cannot be made. Cooper v. 

Spencer (b), | | 


(a) The Court would not permit the (6) 8. Mod. 376. $ C. 2. Stra. 
ſlime of King the bil to. by enquired . | 
1 On 
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the millake as 2 miſprifion of the clerk, and fo amendable. 
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Ixr was Af on the other fide, This comes within the proviſo 


ol the ſtatute of 16. & 17. Car. 2.c.8. becauſe it will alter the iflue 


ä — ñ ͥ ͤ— — the recital /a). In the caſe of 

Smith v. Blackerly (b), in trover for a (gelding, it was moved to 

amend the ifs print roll by the bill, by altering the defendant's 
name to the plamtiff*s 3 and the Court amended it, 

Fuftice. The objection without an amendment is 

the judgment, and the amendment cannot be 


it is 
ge would not have admitted the verdict. In the preſent caſe, 
is a bill to amend by; and as this is right, we muſt look on 


(e) Mich. Tam 3. i 3 in the 
| common lese, 2. Ld. Ray. 216 


eres cc 204. 
(#) Mich: Term, 23, Go, 2. 
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The King's Bench. 5 
Sr Williati Lee, Kut. Chief Fuſtie. 
Sir Francis Page, Nut. he; eee ee 
Sir William Chapple, Rur. þ Fuſes. + 
Martin Wright, Ey. . 
Sir Dudley Ryder, Knt. Attorney General. 
Sir John Strange, Knit. Solicitor General. 1 


* 8 Dent againft 77 7 | + Caſe 242 
ELIN THE SPIRITUAL COURT not paying a poor's 3 
L rate, where a cuſtom pleaded, and a prohibition — Fol "The nw 
cuſtom was traverſed, found by the jury. - A conſultation was conſultation cn 
warded by the court of king's bench, becauſe the cuſtom found '*-ftating a 
a hare danke hiv (2) EET 4 . 
The plaintiff now altered the cuſtom, and ſet it out differently, acſectwely al- 
and moved for another prohibition, and infitted, that the merits of led. 
the caſe were never tried, and that the conſultation was awarded S. C. 2. Sun. 
merely becauſe the cuſtom was not well ſet out, being uncertain, 145. 
and therefore againſt law; and cited Stroud v. Hophins (b), where 
the difference is taken between a conſultation” being awarded for 
ny fault of the prohibition in form, and where it is granted u 
the right of the thing in queſtion ; in the former cale, 'a ſecond 
prohibition will lie, in the latter it will not. nen 
The defendant inſiſted on the $5: Ee 3 c. 4 which ſays, 
«that no prohibition ſhall be allowed after conſultation duly granted, 


* & # 1 


ſoas the matter in the libel be not changed; and cited Cro. lia. 

277. 1. Leon. 130. Tranchen v. Metcalfe, 1. Fones, 231. ' Cre, 
| (a) See 2. Stra. 1143. ö \ [75] Cro. Car, 368, 2. Brownl. 347. 

Vor. VII. F f | . Cur. 


n 
8 l r * 1 _ 
— | _— \ =_ \ 

U . 


be or 
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Dear Car. 208. Stroud v. Hopkins, 1. Roll. Gs 378. Carth, 
Poole v. Gardner. i 5 #3 


Lex, Chref Fuſtice. A Srohibition wot go; 1 then the 
defendant may either plead or demur to it, and wy _ take ad- 
vantage of this exception. _ one 


| Wricar, Fuſtice. Here the om — been found as ſet out, 
but held bad in matter of form only, and is acccrding to the diſtine- 
tion laid down in Stroud v. Hopkins, Cro. Car. 268. The merits 
have never been determined, fo that the plaintiff has not had the 
effect of his prohibition. - The CORO? be determined by 
verdict, nonſuit, &c. 


Lee, Chief Fuffice. I a perſon libel on _ x cuſtom, he may 

proceed on it in the ſpifitval courtyif it is admitted between the 

aa but if the'cuſtom be inſiſted on by the ane fide, and denied 

by the other, a prohibition muſt go pro deferiu of a trial in thei 

court, for they can try it — DAT hn RIEL to be 
tried by a jury. 


A probibition w was 8 PER ToT. con. 


CL =Y 


Cors. 


— 


Caſe 444 2 l agaiuſt 14 th, 


A deviſe ro & We or ERKOR to reverſe a judgment given in the common 
pleas for the defendant on an ejectment. 


ſhe paying A SPECIAL VERDICT found, that Suſannah Morley being ſeiſed 
each of bet fil in foe of the premiſes in gueſtion deviſed them as follows: * As to 


— r « my lands in C. I give them to my ſiſter Dame Mary Fagg ſor her 


ene and after her detcaſe to her Ft "d$vphter Suſana, 
wo gg 0 


ying to each of her fifters, Elixabeth and fary, five hun- 

« pounds a- piece {the ſurvivor to take the whole]; and it the 

« faid Soferhah te before her mother, I will chat the farm be 

« equally divided between ber two fifters EHzaberb and Mary 

* and if they all three die before their mother, I will it deſcend to 

- © 8 the rig bbeirmof cov Gfter Dover Afery Fagg for ever.“ That 

* the teſlarrin def that Sir Fabn Baygutheh of Dame Mary, 

entered in right of his wife; and that they had iſſue ſeven ſons and 
three daughters, Elizabeth, Mar, and 8 r "oy 

in the life-time of her mother Dame Mary ue. Mary, 

|; married one Spence, and 4024 alſo in an the life · time oi 

her go but leſt iſſue a fon, who entered into a moiety on the 

17 Mary Fagg. Eliaabarb, the other ſiſter, macred 

one Gall, who alſo entered into a 9 right of his wiſe, and 
. 2 fine with £1jzaberh, and Gied without iffue. ; 


» Theps — — whe beir at law of ile 


one of ef Dian 4. gr. to whom the premiſes 
were 2 on . before her mother Dame Mary 
3 of Sir Rr, who was 1 


a ke FF —2 
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edeſt ſon and right heic of Dame Mary Fagg, and alſo heir at law 
to the teſtatrix Suſannab Morley. - oy 
The two queſtions were, | 
Fist, Whether the two ſiſters Elizabeth and Mary, who ſur- 


vived their ſiſter Suſannah, took an eſtate in fee in common, or 


6aly an eſtate for life, by the will ? 2 0 
SECONDLY, Whether this cjeAment is well brought for a 


moiety of the przmilcs, ot ought to have been brought for an un- 


divided moiety ? | | its FR ICs » 

Tux Counstt for the plaintiff in error [the deferidant in the 
ejectment) argued, that Elizabeth and Mary took only an eſtate 
for life; for that here are no words to carry a greater eſtate to them 
and as they are not directed to pay any ſum over, they eun have no 
los by not taking a greater eſtate than for life: that the teſtatrix's 
intention cannot prevail unleſs it be agreeable to the rules of law 
ind in this deviſe there are no words which, by the rules of law, 


will carry a greatet eſtate to Eliaabeth and Mary than for life (a): 


that the plaintiff is complete heir, being both heir at law to the 
teſtatrix, and right heir to Dame Mary, fo as to take under the 
will, and therefore is not to be diſinherited by ambiguous words; or 
by a conſtructive implication (5). It is plain from the laſt elauſe of 
the will; that the teſtatrix knew what words would paſs a fee, 
for ſhe has there made uſe of them. As therefore no fuch words 
are uſed in the deviſe to Elizabeth and Mary, it muſt be ſuppoſed 
the did not intend they ſhould have fo great an eſtate in the pre- 
miſes. And it is expteſsly ſaid, that if ah the daughters died before 
their mother, it ſhould go over to another perſon; which ſhews 
the teſtatrix had no tegard to their children; and ĩt ĩs obſervable; 
that no words of inheritance are uſed until afterthe deviſe to Eliza- 
As to THE SECOND PoINT, It does not appear that any parti 
tion was ever made of this eſtate; and therefore the ej 
ought to have been brought for the whole premiſes, or for an 
undivided moiety in general; for as it is now brought, it will be 
making a partition by ejectment, for the ſheriff muſt put the 


: 


plaintiff in poſſeſſion of a moiety, and by that means will divide the 
eſtate, whi 1 e 


ch cannot be done in this way (c). 


Tux CouNSEL for the defendant.——Elizabeth and Mary take an 
eſtate in fee. There are no preciſe words neceſſaryto paſsan eſtate by 
will, but the intention of the teſtator is principally toprevail ; and that 
is to be collected from the whole of the will taken together, and'is to 


(e) Co. Lit. 9. b. 1. Roll. Abr. $4.” ( tr * Tenants in Chf 
pl. 11. 13. Dyer, 357, Cro. Car. 157. . Inſt. 187. Lit. ſect. 315. _ Cre. Eliz. 
48. Cro. Eliz. 52. 330. 497. 3-Leon. T44- Se 28. Co. Lit, 199 d Raft, 
150. Moore, 464, Ent. 256. Co, Ent. 199. Hutt, . 

Y Vaugk. 262, 267. Daliſon, 23. 2. Lev. 34. . Inſt. 32; Litt ſect. 44 
2. Levin. 129. 194. 1. Cro. $2. — | 


Fifa, receive 


43t 
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againſt 
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receive a liberal conſtruction; and the intention of the teſtator i 
to govern the words of the will as much as the ſtrict rules of law 
are thoſe of a conveyance. The teſtatrix ſhews, that ſhe intended 
the premiſes in queſtion for the benefit of her fiſter's daughters, 
and to prefer them before the ſon's ; and of the daughters ſhe 
intended the chief benefit to Suſannah the youngeſt, to whom ſhe 
firſt deviſed them, and direct her to pay Fre hundred pounds to 
each of her two fiſters ; but if S»/annah die before ſhe come to 
the poſſeſſñon of the eſtate (till which time the legacies of five hun- 
dted pounds each are not to be paid), then it is given to the other 
two ſiſters in lieu of their five hundred pounds. Now it is plain, 
the teſtatri intended that EH and Mary, on the death of 
their ſiſter Suſannab before their mother, ſhould have as great, if 
not a greater benefit from this eſtatz than they would have had if 
See had {urvived their mother; and in that caſe they would 
be entitled to five huncred pounds a- piece abſolutely, which would 
have gone to their children from their deaths. If therefore they 
ld take only a life eſtate, ĩn theſe lands, they may be conſiderable 

ers by their fiſter's death, and will not have fo great a benefit 
by the deviſe as if the five hundred pounds had been paid to them, 
which the teſtatrix could not intend. It is plain, that Sſannab, 
had ſhe taken, would have taken a fee, by its being directed that 


the ſhould: pay five hundred pounds to each of her ſiſters (a). 


And av: Clizabeth and Ham take the eſtate. inſtead of the five 
hundred pounds, it muſt be intended they ſhould have as great an 
eſtate ; for though the eſtate is not charged. to them with the pay. 
ment di any money, yet unicts they have a fee, they may not receive 
ſa much tram che citate 2s they would have done from the five 
bundred pounds a- piece, and in this ſenſe may be loſers by having 
the eſtate 3 but the law will always give ſuch an eſtate to the 
deviſce as is ſuficicat 10 ſupport the purpoſe and intention for 
which the deviſor deviſed it. Here then the teſtatrix intended the 
eftate in licu of the five hundred pounds a piece; and unleſs they 
dave a fert it will not anfwer the teſtator's intention. So is 
Shaw ti TF+igb,” Eg. Caſes Ar. 176. The heir at law is here 
excluded by expreſs words, for it is particularly directed that he 
all not have the eſtate unleſs all the three daughters died in the 
life-tirric of their mother, wich has not happened (U)). 
As to THE $ECOSD POIXT,, The ejectment is well brought 
for a moiety only, for the plaintiff can recover only pro tante ; 
and the ſberiff will deliver a moiety only on the execution, which 
will not amount to a partition. it 2367» 
Le, Chief Fuffice, delixeted the opinion of the Court. On 
this 1204 24 and will 8 have been made: 
F 188Tz, What eſtate Suſannab, the youngeſt daughter of Dame 
(e 6:Co. 16. 58 57 Ben- (5) - Moore, 187. 3. Mod. 45 
lowe, 36. Cro, Jac. 527. 2. Mod. 2 2. Show. 249. 1. Roll. Abrid. 34% 
Cro. His. 378. Co. Jac. 599. Ce. 2. Vertr. 383. . Chan. Caſcs, 196. 
Car. 153. l.. + $12 4 > ; 
Mary 


„ 
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Mary Fagg, took by the will? SzcoxpLy, What eſtate Haven 


Elizabeth and Mary, the two other ſiſters, took ? And a THIRD 
QUESTION has been made on the verdict and judgment, that the 
judgment is torecover the term entirely, whereas they being tenants 
in common, it ought to have been for an undivided moiety, 


As to THE FIRST QUESTION, We, are all of opinion, that 
Suſannah took an eſtate in fee. Ihe premiſes are given to Dame 
Mary for life by expreſs words, then to Suſannah, paying to her 
ſiſters five hundred pounds a- piece, and on Svſannab's death to be 
divided among the ſurviving ſiſters; and if all three died before 
their mother, then to the right heirs of Dame Mary Fagg for ever. 
Suſannah being directed to pay a groſs ſum of five hundred pounds 
to her two ſiſters, the conſtruction muſt be, that ſhe ſhould take 
an eſtate in fee, and upon this principle, that ſhe may not have any 
loſs by the deviſe, which ſhe may have if ſhe take only an eſtate 
; for life. This has been fo often ſettled, that it is not now to be 
diſputed. - In the cafe of Read v. Hatton (a) it is ſaid, if there be 
a poſſibility of a loſs, though a great improbability of one, it ſhall 

an eſtate in fee, where the deviſe is on paying a ſum of mo- 
ney (5) ; and there is no caſe to the contrary, except one im 
Dalifen, 13, 14. which is not law, R 


But this caſe was endearoured to be diſtinguiſhed from the 
common caſe of paying a ſum of money, becauſe here is a deviſe 
over; and in that caſe the fitſt deviſee ſnall not have a fee ; and to 
this purpoſe was cited Bacon v. Hill {c), where a man deviſed a 
ſeparate tenement to his three ſons ſeverally, and that if one or two 
of them died, his part ſhould go to the ſurvivor or ſurvivors; and 
further, ten pounds to each of his three daughters, to be paid out of 
his land by every one of his ſons; and it was held, that the ſons ſhould 
not have a fee-ſimple in their tenements ; for although itbe deviſed 
that everyone ſhould pay a conſideration, to wit, ten pounds, yet it 
being further limited, that after the death of wy them it Gould 
remain over, that ſhews his intent that the firſt deviſee ſhould have 
it for his life only, notwithſtanding that limitation of the payment, 
And it was faid, that this conſtruction of a fee to Suſannah was 
prevented by the direction, that if Suſannah died the ſhould 
go to the ſurvivor ofthe ſiſters E/izabeth and Aar, fo that Suſan- 


nah was only a tenant for life. But I do not think that this caſe 


of Baron v. Hill is applicable to our caſe, becauſe there was an 
expreſs deviſe over after the deaths of the firſt deviſees; but here 
it is, if all the three daughters die before their mother, then the 


(a) 2. Mod. 25. 54. 3. Burr. 1535. 154%. 1. Black- 

(5) See x. Roll. Abr. $34. 2. Roll. Rep. 537. 2, Black. Rep. 104. Cowp. 
Rep. 80. Dyer, 372. 6. Co. 16, Cro. 352. 833 Doe an the Demiſe of Pater. 
En. 204. 2. Vern. 106. Cro. Jac, fon v. Richards, 3. Term Rep. 356. 
$91. 599. Cro. Car. 196. Salk. 635, Dor on the Demiſe of Baker v. Stocker, 
Pallexten, 399- Cro. Eliz. 378. 2. Jones, 5. Term Rep. 13. Andrews v. Stone- 
197, 2. Lev. 249. T. Chan. Rep, houſe, 5. Term Rep. 272. Moor v. 
191, Hob. 65. 2.Show. 49. 3. Coin, Miller, 5. Term Rep. 538. : 
Dig. „ Deviſe” (N. 3.) 2. Bac. Abr. F 2 Moor, 464. Cro. Eliz. 497. 
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Moor. 
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lands are to go over; and it is not ſaid, & if Suſannah die” gener 
but if ſhe die in the life-time of 8 and — my 
part of the clauſe ſhe has an eſtate in fee, and by the latter part it is 
a ice determinable on her dying in the life-time of her mother; 
and in that caſe the legacies are not to be paid, becauſe the land! 
never came to her. 

As to THE SECOND QUESTION,” What eſtate Elizabeth and 
Mary took ? We are all of opinion, that the trueſt conſtruction, 
and the moſt agreeable to the intention of the teſtatrix, which 
ought to be complied with, is, that they took alfo an eſtate in fee, 
but determinable on their dying in the life-time of their 
The eftate is given to Dame Mary Fagg expreſsly for her life, 
which ſhews that the teſtatrix knew hat words are neceſlary to 

*pals an eſtate for life, which is a very material obſeryation ; and 
therefore if a teſtator uſe proper words in one part of the will, the 
Court will conclude that be would have expreſſed himſelf in the 
fame words in other parts of his will, if he intended to give the 
ſame eſtate ; and this was ſo held in Shaw v. Bull (a), betore 

aD TIxE Vos. Therefore, as the picmiſcs are not given to 

Elizabeth and Mary ſot liſe in expreſs words, ſo there are no words 
which ſhew the delair intended they ſhould have them for lite 
only. Though there are not · the fame terms annexed to the eſtate 
given to Elizabeth and Mary as there are to Syſannah's eſtate, yet 
it is plainly given in lizu of the legacy of ſſve hundred pounds 
a- piece, which they would have at their own diſpoſal; and it is 
moſt reaſonable to think, that the teſtatrix intended they ſhoyld have 
the fame power over the eſtate as they would have had over the 
money. But if it be reſted on that point alone, 1 ſhould be in 
doubt whethcr that would be ſufficient to give them an eſtate in fee 
or not; but the following clauſe puts it beyond all doubt; for there 
it is appointed at what t:me the eſtate ſhall deſcend to the heir of 
Dame Mary, to wit, if the daughters all die before their mother, 
then only it is that the heir is to take ; and this muſt happen pre- 
vious to the land's Ceſcending to the heir. The plea of beirſhip 
cannot control the plain words of a will; though I agree, 


no 
trained conſtruction can be made in order to defeat the heir (6). 


But this is a neceſſary implication, and ſuch a one, unleſs we deter- 
mine againſt the intent of the will, we cannot help 3 
an eſtate in fee in the daughters; for if we were to determine 
the daughters took an eſtaze for life only, it would be ſaying that 
the heir of Dame Mary ſhall take the eſtate on the deaths of the 
daughters, though they ſurvived their mother, when by the expreſs 
words of the will it is not to deſcend to the heir of Dane Mary, 
ualeſs the daughters died in the life-time of their mother. It is 
faid, the heir not be difinherited by any implied intent, and 
pnly by expreſs words. But then what intent is meant by this 
exprefhon which is ſufficient to diſinherit an heir ? Why the Judges 
zpeant an intent ariſing on the words of the will, and ſuch as may 
(a) Mich, Term, 13. Will 3, 
r 


be 
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de ealled a logical necefiity collected from propoſitions ariſing onthe Harriman 


will itſelf. And this appears from the opinion of a great man in the 
caſe of I/illts v. Lucas (a) A teſtator deviſed land to his youngeſt 
ſon for life, paying a rent of ten pounds per annum to his eldeſt 
ſon ; and after the death of his faid youngeſt fon and Mary his 
wife, remainder to the firſt and other ſons of the ſaid youngeſt ſon; 
and the queſtion was between the heir at !aw of the teſtator and the 
wife of the youngeſt fon, Whether fhe took an eſtate for life by 
implication ? or, Whether it was not to deſcend to the heir at law 
of the teſtator during the wife's life, as an eſtate undiſpoſed of by 
the will, it not being to go to the ſon of the youngeſt fon until after 
hisand his wife's death? and Lord Chancellar PARKER held, that the 
widow was entitled to the premiſes during her life by implication ; 
and he obſerved, that it had been admitted, that if the deviſe were to 
the heir after the death of the wife, in ſuch cafe ſhe would take by 
implication ; and that in this caſe it appeared to be equally the 
intention of the teſtator that his heir at law ſhould not bave the 
premiſes, and that they ſhould not deſcend to him, for that the will, 
appointing that the heir ſnould havearent of ten pounds a- year out of 
the lands for his life, plainly implied that he ſhould not have the land 
itſelf. This was a necefiary implication from the will itſelf. So 
in Higham v. Baker (5), on a deviſe of a reſidue of lands to his 
youngeſt ſon and to the heirs of his body, after the death of his 
wife ; and another farm to his wife and youngeſt ſon to pay debts, 
and after the death of his wife to his ſon in fee; 1t was held, that after 
the debts were paid the wife ſhould have an entire eſtate for life, and 
then the fon have it in fee. Theſe caſes ſhew, that the 
implication muſt ariſe from the words of the will ſhewing the 
intention of the teſtator ; and the implication was held to be fo 
ſtrong, that, in both the caſes, the wile was conſtrued to have an 
eſtate for life. I he rule is, that where all the words of the will may 
be ſatisfied without carrying the eſtate from the heir, he ſhall not be 
diſinherited, for- he is a favourite - the oy 3 but the Court muſt 

ive the proper ſenſe to every word, without rejecting anything: 
and 8 implication is neceſſary from the — will; 
for if we were to conſtrue in favour of the heir at law, theſe words 
« if allithree of ther die in the life-time of their mother” muſt be 
rejected as infignificant, and importing nothing. It is then ſaid, 
that the heir in this caſe is not excluded by expreſs words, and 
therefore cannot be ſaid to be diſinherited. I agree he is not diſ- 
inherited poſitively, but it is expreſsly appointed at what time he 
ſhall take the eſtate, which imphes a negative that he ſhall. not take 
before that time comes, which will amount to a poſitive excluſion 
by expreſs words. A queſtion has been made, Whether, if the 
lands had been given to them expreſsly for life, that would have diſ- 
inherited the heir? It would not; if the words had been to 
them for life, they would have had no greater eſtate, and what þad 


been undiſpoſed of muſt have gone to the heir at law, But here 


(e) 1. Peer. Wms. 472. (5) Cro. Els. 1 
Ff4 a the 


agamſt 
Moo. 
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the queſtion is upon the meaning of this will and the event that 
has happened, that as all the daughters did not die in the life-time 
of the mother, whether anything is left to deſcend to the heir at 
law? A deviſe & to A.“ without more words will not paſs a fee, but 
if there ar: other words to ſhew for what ſpecial purpoſe the de. 
viſe was intended, which required a greater eſtate, it ſhall be 
conſtrued to paſs a fee ; as in Bene, 15. pl. 19. A. reciting by 


his will that he was indebted in one hundred pounds to B. in con. 


S Abe. ade. | A 


Sn. : o 
«- wel - - 


ſideration of B. releaſing that ſum to his executors deviſed the pre. 
miſes to B. without any more words, and died; and B. releaſed 
the debt to the executors and entered; and it was held that B. 
took an eſtate in ſee · ſimple in the lands. So in other inſtances, 
where it is neceſſary to accompliſh the intention of the willi, 28 
in Shaw v. Weigh (a), on adeviſe © to truſtees and the ſurvivor in 
& truſt for others for life and in fee,” without ſaying ** and to their 
&« heirs,” it was held that they took an eſtate in fee, from the intent 


ol the teſtator, by implication. And this ſhews, that if a greater 


eſtate is required to execute the will, a larger eſtate ought to be 
conſtrued Ga is given by the expreſs words of it. The queſtion 
is, Whether in this caſe the intent is plain enough to couſtrue a 
fee to all the fiſters ? The teftatrix's firſt regard is to Deme Mary 
Fagg, her ſiſter, who has an eſtate for life ; next to Su/anvah, who 
would have taken a fee; then as to AHary and Elizabeth, if 
Suſannah had ſurvived her mother, they would have had five hun- 
dred pounds a- piece; and if Su died before them, and in the 
life-time cf her mother, the farm is to be diyided amongſt the 
ſurvivors; by this laſt clauſe they are to take ap eſtate determin, 
able on their dying in the life-time of their mother, and that by 
the ſpecial appointment of the teſtatrix; on which eyent it is to 
go to the heir of Dame Mary. It is difficult to fing a caſe ex · 
actly in point, but it js moſt lize that uf Purſey v. Rogers (); 
and though there is no judgment of the Court on this point, yet 
we have the opinion of Sounders upon it : The caſe. was, the 
teſtator deviſed the inheritance of his lands and houſes to A. after 
his mother's life; and if he die before he come to the age of 
twenty one years, then he gave bis inheritances of lands, after his 
wife's life, to his heirs for ever; and Saunders is of apinion that 4. 
took a fee, becauſe the: teſtatbr appointed that if he died before 
the age of twenty-one years, the tenements ſhould come to the 
right heirs of the deviſat; which ſhews that the teſtator intended 
to give a fee to £ for if be intended only to give him an eſtate for 
life, what need had he to have directed that they ſhould go to his 
right heirs after 4. s death within age? for the law would-bave di- 
rected the ſame, without the appointment of the deyiſor ; and 
therefore when the deviſor makes a ſpecial appointment in this 
manner, it muſt be intended that he meant td give a fee to A.; 
ang Saunders thinks the words of the will may - very well bear 


""(a) En Term, 1. Gee. 2. Eq. *— (6) 2. Saund. 388. S. C. x. Eq. Abt. 
ef. +a 189. S. C. 2. Lev. 39. | 
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this conſtruction. This caſe is like the preſent, only there it is Harem 


2 deviſe of the inheritances, and here of the farm; and Saunders 
thought it gave an eſtate in fee from the ſpecial appointment in 
the will at what time the heir ſhould take : and it is on this latter 
part of the will we give our opinion, by which the heir is not to 
uke the eſtate but upon all the daughters dying in the life-time 
of the mother. | | 


As to THE THIRD OBJECTION, It appears the leſſor of the 
intiff is entitled only to a moiety, and therefore it is ſaid that the 
verdict ought to have been given for an undivided moiety, and the 
defendants found . not guilty” as to the reſt. But I think there 


is no foundation for this objection. It does not appear by the 


rerdict that the leſſor of the plaintiff was tenant in common at 
the time of the demiſe; it is found, that the perſon under whom 
the leſſor of the plaintiff claims, entered into a moiety ; but it does 
not appear that the leſſor of the plaintiff was tenant in common 
at the time of the demiſe, for there might be an agreement be- 
tween the two ſiſters to part it; and we muſt not conclude = 
are now tenants in common, becauſe they were once fo; but 1 
they were fo, there would be no foundation for the objection. 
Tenants in common are they who hold by ſeveral titles, or by one 
title on ſeveral rights; and have ſeveral freeholds, and their 
right is ſeveral; and an action may be brought by one tenant in 
common againſt the other for a moiety. If one tenant in common 
is ouſted, the other may have an WAI 1298 his companion or 
a ſtranger for a moiety. They cannot make 
ia an ejectment they muſt declare on ſeveral leaſes of their ſeveral 
parts. They have ſeveral rights, and an ejectment is an action 
which concerns the right. If a leaſe be made to two, and one 
make à leaſe of his moiety, the leſſee is tenant in common with 
the other. And I do not think that this judgment will make 
any partition or ſeveralty between them; for it was held in Ar- 
rice's Caſe (a), that in an aſſiſe a judgment in ſeveralty between 
joint-tenants is wrong; and in this caſe, on a recovery of a moiety, 
the perſon recovering will be in the ſame place and condition with 
ered from, and will hold in common with the 


the perſon recoy 
other. 

which is given in the common pleas, 

0 t. * 


= 


one joint leaſe, but 


We are, therefore, all of opinion, that this is a right judgment 


ag 


Moon, © 
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Caſe 344. Godman again Morley. 
Horſe-racing is AN ACTION ON THE CASE for fifteen pounds won at a here. 
gaming _— race; and on non aſſumpſit pleaded, à queſtion was made at 
— FI ores he affizes, Whether horſe-racing (a) was within the g. Aun. 
16. Car. 2. c. 7. c. 14+? If fo, the plaintiff cannot recover the fifteen pounds. 


wy 9 4%. The riatxrirr's CounsEL infjſted, that it could not be within 
* the 9. Ann. c. 14. for ſeveral games are mentioned there, but horie- 


S. C. 2. Stra. pacing is not one of them ; and it cannot be within the 16. Car: 2. 
<2, gn e. 7. for that is only where the ſum is one hundred pounds or up- 


2. Wal. 36. zog. Wards, whereas this is only fiſteen pounds. 


- $0; Og The DEFENDANT'S COUNSEL conteſted, that though it was not 


3- Term Rep. Within the very words of the g. Ann. c. 14. yetit was within the mean- 
706. ing of that act, and within the words ofthe 16. Cr. 2. c. 7. : the ſtatute 
4 Term _ of Car. 2. includesonly one hundred pounds or more won at the games 
9 r. c. there mentioned, but the ſtatute of Anne takes in all above ten pounds. 
and aſter having mentioned ſeveral games by way of example fas, 
or other game or games whatſoever.” I — — we muſt look 
back to the 16. Cr. 2. and by that ſtatute horſe-racing is parti- 
cularly mentioned as a game which the act intended to guard 
againit z ſo that as to the ſum won, the plaintiff is within the 
9. Ann. 3 and as to the game, he is within the 16, Car. a. ex- 
preſsly ; and be cited Kate v. Collings (b), where the Court inclin- 
ed to think that horſe-racing was within the ſtatute, but gave 
no-politive opinion. Bal 
- Lee, Chief Juſtice. It is certainly a Joel rule which has been 
laid down to extend theſe ſtatutes againſt gaming as faras may be. 
The ftatute of 9. Ann. c. 14. does not particularize fo 
ſorts of games as the ſtatute of 16. Car. 2. c. 7. but this latter 
ſtatute ſeems neceſſary to be conſidered in order to determine what 
is meant by * game.” It recites the many inconveniencies which 
attend gaming for money, and mentions horfe-racing particularly, 
which it conticers as a gaine; and in giving ſome directions in 
the third ſection ĩt fays, *any one playing at the ſaid games.” There 
are very ſtrong words in the q. Ann. which take in the fame games 
as are mentioned in the 16. Car. 2. And in the caſe of Kate v. 
ings I remember -THE CHIEF JUSTICE thought that horſe · 
racing was included in the 9. Ann.; and I am of that opinion, 
that horſe-racing is ſuch a game as is included in the ſtatute 
Ann. | 


at horſe-races ſeem as great as at any other games. And 
the ſame opinion. 


(e It is ſaid in the Italic notes of Mr. (3) Trinity Term, 6. & 7. Ge. 2. 
TKokn's edition of Strange, tte <cager | 

«« ct ther the mare of B. beat tle de- 

e ſendant's mare.” 2. Stra. 1159. 


CHAPPLE, Juſtice. The inconveniencies which attend gaming 
am of 


W z1GHT, 


Michaelmas Term, 15. Geo. 2. In B. R. 439 


Walcnr, Fuftice. The ſtatute of 23. Hen. 8. c. 2. does not Jonna 

mention coc l ig hting, but in 2. Shaw. 36. it was held, that cock - 
fighting is an unlawful game within that act, as it is particu- 
lacly mentioned by the ſtatute of 16. Car. 2. Here the words are 
« or any other game wha Betting is of itſelf gaming, be 
it at any diverſion ; and I think that gaming at a horſe-race is as 
much ſo as at a hazard table, 7 


Judgment for the defendant (a). 


(a) But now by 13. Gee 2. 6. 19. borſe-racing is allowed under the regulation 
deſcribed in the act. | l 


Oates againſt Jackſon. Caſe 345. 


HIS is Ax ACTION OF TRESPASS AND EJECTMENT, in On adeviſe « ts 

which the plaintiff declared, that Elizabeth Hatterſiey, on the © 4 for life, | 

firſt of Ofober, in the thirteenth year of Georpe the Second, de- TINY 7 

miſed ſixty acres, &c. to the plaintiff, to hold to him and his affigns « 14 +» — 
for ſeven years, &c. by force whereof he entered, and was poſſeſſed children of 

until the defendant entered and ejected him. To this the defendant © ber body be- 

pleaded the general iſſue ; and at the laſt aflizes at York a caſe was, 8 ortobe 


Yeu * begotten a 
made for the opinion of the Court. ERS: ce — 


The caſe flatec, that Ralph Clay was ſeiſed in fee of five cloſes l, beg, © their 
of meadow, and other the premiſes in the declaration mentioned, « ver . 
and by his will, dated the eighth of January 1693, deviſed the pre- child be born at 
miſes in the words following: © As for touching and concerning the time of the 
« the five cloſes'of meadow called Hoofspark, I give, deviſe, ang **=tor's de- 

« bequeath them to Aznabell my loving wife for andduring che term ., . c- 

« of her natural life, and from and after her deceaſe then give and bern 4. 2 

« bequeath the ſaid cloſes, lands, and premiſes to 1/abella Adding- ber chileren. 

« ham, my daughter, and to the children of her body, begotten or 8. C. 2 Sti. 

to be begotten by William Addingham, and to their heirs for 2172. 

$ ever” | be ® 
In April 1694 the teſtator died ſeiſed of the premiſes, without (N. 8.). 

making any alteration in his will: on his death Annabel! his wife Fearne on Cont. 

tered, and continued in poſſeſſion until her death, which happened m 4. edit. 

thefifteenthof Auguſt 1698. Iſabella, at tde time of making the will, f. bine, a1. 

had, by the ſaid William Addingham her huſband, a daughter named 239. : 

Flizabeth, and after the making the faid will had ſeveral other 5. Term Rep. 

children by the ſaid I illiam Addingham, v Iz. a daughter Iſabe}, 324. 

born ſoon after the teſtator*s death, who died without iſſue; and 

ſeveral others, all of whom died without iſſue, except Elizabeth 

(the daughter of Iſabelle Hatterſley, the daughter born at the time ot 

making the will] who died in 1711 without iffue. Annabella mar- 

ried Thomas Hatterſley, who died the ninth of March 1729, leav- 

ing iſſue a daughter, Elixabeth Hatterſley, the leſſor of the plaintiff, 

The teftatrix's daughter entered into poſſeſſion of the premiſes after 

te death of her mother, to whom they were deviſed for life, Soon 
F afteg 


— 
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„ ls after the huſband died, and ſhe married Matthew Jac i ſon, by whon, 
* | dine had iſſue Matthew Jackſon the defendant, — 2 law. 


N. ä | {fahella married, ſurvived all her children by her firſt huſband, 
x and died the eleventh of Fuly 1739 in poſſeſſion of the premiſes; 
— and on her death Matthew Jaciſon, her ſon, entered, againſt whom 
* | this ejectment is brought by this Elizabeth Hatterfley. Matthey 
N ackjon the defendant's title is as heir at law to his mother 
>; abella. Elizabeth Hatterſficy, who is leſſor of the plaintiff, e- 


rives her title as daughter to Iſabella Adding bam, that is to 
fay, daughter of 4 Hatter fley, who was the only child of 
_ {jabella, by William Addingham her huſband, that had 
ue. , | 
Al! be point reſerved for the opinion of this Court is, What eſtate 
in de premiſes paſſes by the will to /abella the teftatrix's daugh- 


* der, and to her children? 5 
3 Desto for the plaintiff. There is but one way of con- 
truction that can ſerve the defendant's purpoſe ; and that is, that 


= oo took an eſtate of inheritance in fee- ſimple, for without 

p e eſtate the defendant can have no title; on the other hand, if 

* | | rm by the will took an eftate in ſpecial tail, then the right to 
. the premifes is in her grand-daughter Elizabeth Hatter ſley, the 
leſſor of the plaintiff, as heir in ſpecial tail; or if the fee was in 

the children of Hab+l/a, the leilor of the plaintiff, even in that caſe, 


d gd dee. | 
_ Fist, I ſhall confider whether this limitation in the will c to 
bella, and the children of her body begotten or to be 


5 « by William Addingham,” does not create an eſtate tail in 7/abella, 
deeauſe this ſeems to be the moſt natural conſtructiom of this will. It 
mamouſt de obſerved, that at the time of making the will //2bellahadone 
child living, named Elizabeth, and all the other children of 1/abel'; 
were born after the death of the teftatpr, and on this accident it 
bath been thought by ſome that this cafe is fimilar to Wild's 

47 ©” * Caſe (a). Butnotwithitanding 7/abella had a child born when the 
oill was made, yet this caſe ditiers very greatly m ild's Caſe. 
A s to that caſe, I own the principal caſe there bath been always 
- + 4 + allowed to be law, though ſome other matters in it have been often 
doubted by ſome. I will ſtate the principal caſe there, and com- 


EEE A ² T a. ac m -w ee r 


7 . the preſent caſe with it. In that caſe, lands were given to 4. 
| : 1 for life remainder to B. and the heirs of his body, the remainder 
* to Rowland I ild and bis wife, and after their deceaſę t their 


children; Rowland and his wife had then living a fon and a daugh- 
ter; and the Court were of opinion, that Rowland and his wife 
2 have no eſtate tail by conſtruction ʒ becauſe, they ſay, had it 
been in a canveyance, it would have been only an eſtate for life; 
and as his intention did not appear to have it take effect contrary 
to the gyle of the law, therefore they were of opinion that Rows 
land and his wife had no eſtate for lite, remainder over to their chil- 


__ f cc 
* * | 


"= 


dren 
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dren then born. This Caſe of Mild is taken notice of; by my dare 


Loxp Hax in 1. Vent. 231. and he gives this account of it; He 


- the reaſon, why it was held there to be an eſtate tor life in 
ild 


and his wife was, firſt, becauſe having limited a remainder in 
tail ro B. by expreſs words, that is to ſay, & to B. and tte heirs of 
«his body,” if he had meantthe ſame eſtate in the ſecond roy 
it is likely he would have uſed the fame words : ſecondly, it was 
not © after theirdeceaſe to the children of their bodies * for if fo, there 
would have been an eye of an eftate tail, that is, it would have 
looked like an eftate tail; now, in our caſe, the deviſe is & to the 
« children of her body begotten :”-rhirdly, the principal reaſon was, 
decauſe there were children in being at the time of the e 
obſerve, in the firſt place, that this Caſe Mild is a great while 
220, and the Court then had not gone fo largely into the conſider- 
xi0n how far the word © children” might be a word of limitation; 
ind therefore in Mils Caſe there being a fon and a daughter 
living, and no intention appearing that the teſtator in any 


other than an eſtate for life in the children, the Court would not 
extend the conſtruction any farther than what was agreeable to 


the rules of law; and it is agreed in 1#71d's Caſe, that if it had been 
limited. & to the children of their bodies,” it would have been an 
eſtate tail. And the caſe in 1. And. 49. proves it; there the deviſe 
was * to' Milliam the fon for life, and after his death to the men 


« children of his body, and there it is held to be an eſtate tail: and 


though my Lon Cox z fays, for he cites this caſe in Mild Cafe, 
that it did not appear that the teftator had any iſſue male living ar 
the time of the deviſe, and therefore for that reaſon it was adjudged 
an eſtate tailz- yet on looking into the report of the caſe in 
1. Aud. 4g. und Moor, 397. there is not any notice taken of this 
thing, or ing that thews that this was the reaſon of the Judg- 
ment; nor any diſtinction in the Books whether there were ot 
were not children living at the time of making the will: and 
certainly, the words men children of his body” will include all 
the children; and therefore whether he had or had not children at 


22 


the time of making the will -could raiſe no difference. And it 1. E Abr. 181. 
ſeems that HALB, in the caſe of King v. Melling, argues from 3. Kb. 42. fa. 


the manner of limitation being “to the children of the body“ of 83. 
« iſſue of the body — woo which, ſays he, are phraſes agreeable . 
to an eſtate tail. I he word “ children” in this will is a word z 


Vent. 214. 


5. 
Lev. 58. 


of limitation 3; for the words heirs,” iſſue, ort children, in à 3. Salt. 296. 
will, are ſometimes words of limitation and ſometimes words of Pollext. 101. 


purchaſe; but they are one or the other merely to anfwer the inten- 
tion of the teftator. The words * heirs,” or © heirs male,” naturally 


and ex vi termini, in legal conſtruction, are words of limitation, 


and yet ſometimes in wills are words of purchaſe? that is prov 
by Archer Caſe, 1. Cs. Rep. So the word * Hue” is fore 


times uſed as a word of limitation, as in the caſe of King v. Mel. 


ling; and ſametimes it is uſed as a word of purchaſe; as in the caſe 


of Backbouſe ©, Welk; and fo the word < children,” in id,; 


Caſe, is uled as 4 word of purchaſe; and yet it Is there agreed that 
CIS, | it 


- therefore theſe ſubſequent words muſt be conſidered 
_ | the limitation in tail, and the words © their heirs” muſt mean ſuch 
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it might be a word of limitation. If the deviſe had been to Iſabella, 
and her children on her body begotten by her huſband,“ without 
8982 it would have been clearly an eſtate tail in 


_SzconvDLY, The next conſideration will be, whether theſe ad. 
ditional words of limitation, © and to their heirs for ever,” 

on the other words in the will, to the children of her body be- 
10 ,” ſhew that theſe words cannot be conſidered as words 
of Jimitation but as words of purchaſe. Poſſibly it may be faid 


| be like the caſe of Backbouſe v. Hells (a), where the limitation 


was © to Jobn Barber for. life only, and after his deceaſe to his 
« iſſue male, and the heirs male of ſuch iſſue male; but in that 
caſe there was an expreſs deviſe for life, and the next limitation « to 
« the heir male or iſſue male,” which was taken in that cafe to be 
namen fingulure, and to be words of purchaſe by reaſon of the 
additional words. annexed to them. But in the preſent cafe the li. 
mitation is not © to-//abella for life, and after her deceaſe to her 


A children,” butitis to Jabella and the children of her body; which 


therefore cannot be taken to be words of purchaſe, but muſt be 
taken to be words of limitation ; and the ſubſequent words, u and 
@ to their heirs,” do not make any alteration, or enlarge the 
eſtate firſt given, but by the word © heirs muſt be intended ſuch 
heirs as were capable of taking under the limitation in tail, that ih 
the will may be conſiſtent. And this conſtruction is not a new 


but it has been held in other inſtances, that limitations of this kind 


have not been taken to enlarge the eſtate, but that the word 
« heirs” has been taken in a limited ſenſe. Fhere are caſes to 
that the word © heirs” is not always to be taken generally, 

with reference to the precedent words; as in Adoor, 124. lands 
were deviſed to one and the heirs male of his body, \and if he dic 
without heirs of his body, that the lands ſhould remain to aſtranger; 
and it was adjudged. that the words © heirs of the body,“ in the 
condition, (ball nut enlargs the precedent eſtate in tail male, but 
ſhall be referred to it: and it is ſo laid down as a rule in 1. Ce. 104, 
Therefore in the preſent caſe 1/abel/a had an eſtate tail by the firſt 
point of the limitation; and if ſo, then thoſe latter words 4 and to 
« theirbeirs” will not make any alteration or enlarge the eftate ; and 
to 


heirs. as were capable of inheriting by the tail. The caſe of 


_ Goodright v. Pulling (b) was, that Nicholas Life by will deviſed 


lands to bis wiſe for ber life, and after her then to his kinſ- 
man Nicholas L. during his life, and after his deceaſe then to his 
beirs male of the body of his kinſman N. L. to be begotten, and 
to his heirs for ever; then the will went on with other. immaterial 


% 1- Eq. Abr 26. 2-14. Ray.. 0 Mich. Term, 23 C . 5. Thr: 
143% $. Med. 262. 10 Mod. 186, X. B. 6. 4. Eg Abe. 315. . 14 
Foft 450. Gilb. 20. 8. C. cited a. Stra, Ray. 1437. 2. . 729. | 
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limitations 3 and the queſtion was, What eſtate N. L. had? and 
the Court were of opinion that this was an eſtate tail in N. L. by 
reaſon of the limitation to © the heirs male of his body,” and that 
the words © his heirs for ever made no alteration at all. The 
only difference between that and the preſent caſe is, that the li- 
mitation there is © to the heirs males of the body of NM. and his 
'« heirs for ever, and here it is « to the children of the body be- 
« gotten by Milliam Addingham, and to their heirs for ever; and 
the word & children” can make no material alteration in con- 
ſtruction, becauſe © the children of the body in a will, are the 
ſame as © heirs of the body” in a deed; therefore the preſent caſe 
is in effect the ſame as if the premiſes had been limited in a deed «to 
« {bella and tothe heirs — by William Adding- 
« in which caſe the additional words © and to hisheirs for 
« eyer, would make no alteration (a); and there is no more reaſon 
why the addition of theſe words and to his heirs for ever,” in this 
caſe, ſhould make any more alteration than they did in the caſe of 
Goodright v. Pulling, in which caſe it was determined that they 
did not make any alteration at all (5). It is impoſſible the teſtatot 
ever could intend to deviſe his eſtate to F/izabeth, who was the 
only child then born; for firſt ſhe- ſpeaks of ©« children” in the 
plural number; but the reaſon is, that ſhe never intend- 
ed to exclude the after-born children. But if this word & chil- 
« dren” be conſidered as à word of purchaſe, then Eliaabeth being 
the only child then born, ſhe only could take by purchaſe; and the 
conſequence would be, that all the other children after-borh would 
de excluded from taking under the will, and the eſtate would go to 
the heirs general of the child then living : this conſtruction can 
never be unagined to be agreeable to the intention of the teſtator. 
This inconvenient conſt ruction was the real ground of the opinion 
of Lord HE in the caſe of King v. Melling (c); he obſerved 
there that the eſtate was given © to Barnard for life, and after his 
& geceaſe to the iſſue of his body lawfully begotten on a ſecond 
« wife, and for want of ſuch iſſue there was as much reaſon to 


becauſe the teſtator intended that the eſtate ſhould not go over to 
Jabn Melling ſo long as there was any iſſue of Barnard, therefore the 

tention of the teſtatot was over-balanced by that, and therefore 
it was held that Barnard had an eftate tail. So here if the word 
children be conſidered as 2 word of purchaſe, the eſtate would 
veſt in Elizabeth only, and it would go to her heirs general, and 
all the other children would be excluded. This inc onveiftenct 
was likewiſe conſidered in the caſe of Goodright v. Pulling. 


+ (a) See ufo Legate v. Sewell, . Peer. (5) See Blandford v. Aplin, 4. Teri 
Wins. $75, Morris v. Legay, 2: Birr. Rep. 82. * +, S186 
1102, | Minſhull . Minfhull, 1. AK. (c) r. Eg. Abr. 181. 3. Keb. 4. 53 
411. Wright . Pearſon, Fearne C. R. 935. 1. Vent. 214. 225. 2. Lev. 55. 
187. Amb. 358. King v. Burchell, 3. Salk, 296. Poltexs, 101. Lev. Ent. 
4 Term Rep. 296. Denn v. Perchey; gs. 02 
Thus 


$5- Term Rep. 299» 


provide for the iſſue of  Barnard's iſſue as for the firſt iſſue; and 
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Tubus far I have conſidered the deviſe as limiting an eſtate tai) 
to Iſabella; and if this be right, then the leſſor of the piaintiff has a 
good title as heir in ſpecial tail. But in order to make out the 


title under the will to be out of the leſſor of the plaintiff. and in 


the defendant, it has been conceived by ſome that 7/abella and her 
child, who was born at the time of making the will, take a 
Joint eſtate in fee, and conſequemly Habella having furvived her 
daughter Elizabeth, the inheritance of the whole eftate has veſted 
in her in fee. This con ion is already anſwered by conſidering 
the inconveniences arifing from the ſuppoſitionthat this word chil. 
« dren” is to be confidered as a word of purchaſe: but in the caſe 
of Cook v. Cut (a), where x deviſe was to the iſſue of N. &. who 
then had a daughter living and afterwards had a fon born, the then 


Lon KEzrzz was of opinion that all the children ſhould take, 


and even grand- children if there had been any; and although upon 
the death of the teſtator there was then only a daughter born, yet 
upon the birth of another child the eſtate ſhall open and take in 
the after - born fon. Then on 8 of conſtruing the will the 
inheritance being in the children ſabella William 
Addingham, the leflor of the plaintiff, — the only 
ſurviving grand- child of that marriage, has a good title. But it is 
objected, that this is a joint eſtate in abella and her children; the 
conſequence of which is, that this eſtate would go to the heirs 
general of 1/abella by an after-taken huſband, and this would de- 
t the intention of the teitator ; ſor the ĩſſue of that very mar- 
which the teſtator by his will was providing ſor, would be 
cut off by this conſtruction; for IJſabella married again, and the 
now defendant is the fon of that ſecond marriage : th. reſore upon 
the whole it muſt be ſubmitted, that whatever conſtruction is made 
of the will, the leſſor of the-plaintiff has a good title; as heir in tail; 
or if, by reaſon of theſe additional words, & and to their heirs,” 
it is not an eſtate tai}, even in that caſe tlie inberitance bei 
limited to the children, the leſſor of the plaintiff has à g 
title. 2-50 27:4; eee m en bim ee 
| | I & 35 2 | AS TT ee | 
"Bootie, Serjeant,. on the ether fie, after hay ing lated the caſe 
as above, faid, that Mx. DEnN1$Sov had in vain endeavoured to 
diſtinguiſh this caſe from Mild Cy/e (), having cited no caſe to 
make out this diſtinction, but only faid, that that caſe was of along 
Randing, and that the law was now altered. But it is unpoflible to 
couſtrue this to he an eſfate · tail in 1/abella, as it appears there were 
children living at the time of making the will, for ſuch aconftruce 
tion would overthrow many reſolutions in the Books; and the 
authority of ils Caſe in this point was never queſtioned ; the 


words of the Bool are as full and ſtrong as poſfible ta this purpoſe, | 


and are againſt Mx. Dennison's contfruciion.. The words att 
theſe, If A. deviſeth lands to B. and to his children of iſſues, and 
(Ven . ) „ Eq: Ws, 182." 6. Coil 16. Moor, 355. 
ann 


. 
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« he hath not any ifſue at the time of the deviſe, that the fame is an Og722 
« eftate tail, for the intent of the devilor is manifelt and certain, 1 


« that bis children or ĩſſues ſhould take; and as immediate deviſeęs 

« they cannot take, becauſe they are not in rerum naturd ; and 
« by way of remainder they cannot take, for it was not his inten- 
tion, for the gift is immediate. Bur if a man deviſe lands to. 
« A. and to his children or iffues, and they then have iflues of their 

« bodies, there his expreſs intent may take effect accordi ag to the 
rule of the common law ; and no manifeſt and certain intent 
appears in the will to the conn and therefore in ſuch caſe 
« they will have but a joint eſtate | L 


te for their lives.” From 
it appears, that the word © children” in the preſent caſe, accor | 
ag to this reſolution, cannot be conſidered as a word of limitation, 
becauſe it is directly contrary to the rule of law. a8 ſtated here, that 
children living at the time of making the will ſhould take by way 
of limitation.” Since then the word < children,” in the preſeat- 
caſe, mulf be taken to be a word of purchaſe; it follows that f ſub - 
ſequent words, and to their beirs for ever,” muſt give a joint 
eſtate in ſoe. I ſhall therefore contend, Fixsr, That the mother 
and her children took an eſtate in fee as jointenants. Lord Cal 55 
's expreſs, that where B. having divers ſons and daughters, , 
giveth lands to H. 4 jj r e father and 
all the children do imple jointly, by force of theſe words 3 
and « their heirs for 8 it a joint © Is Flee. and he 
words, * on the body of gotten, or to be begotten, by Wi. 
iam Addinghom,” ſhall only be conſidered as a . of. 
what children ſhall take and the children born after the death ofthe 
teſtator ſhalÞrakeyointly with their mother and the children born 
in the life of the teftator, for on the birth of other children the eſtate 
ſhal] operand take in ſukx aſter- born children.” This is the na- 
tural conſtructton to be put on the words of this will,. and by this 
all the words of the will are tiken in and will be anfwered; and 
there is no oceuſton to reject auy of them; but they are all take 
and conſiſtent with the rules of law; For this purpoſe 1 ſhall eit 
the caſe of "Cote u. Cote (b), which Ma. DRERN ISO ionec 
for another purpoſe. There the deviſe was to the ilue of J. F. 
who then had'a da living, and afterwards had a ſon born; ank 
the queſtion was, WH. ſhall tak», and what eſtate ? and THE Lord 
KFEPER- was of opinion, that all the children ſhould take, and even 


| chere had been any ; but they ſhall take only an 
citare for liße : dnd although the” deviſe is to the iſſue be bn 
that makes no difference 3 the words n 1 
« ten” are the ſume, 1 * * eee wills as ſet- 
tlements, and take in all the iſſue after- otten ; and although 
upon the dead of the tegie diere was ogly's Gaghtet born, 1 
upon the birth af another child the eſtate {hall and take in the 


aſter-borm fon. But he makes a diſtinction a perſonal eſtate; 
for by a deviſe of that to a man and his children,” a child born 


As) Co. Lit 9. . (5) 2 Vent. $45- 
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after the death of the teſtator ſhall not take ; and there he alſo puts 
this caſe: A deviſe «to the iſſue of B. and for want of ſuch iſſue 
© to C. D. having a ſon and a daughter, they ſhall take only as 
perſons deſcribed, and have only an eſtate for life, although the 
ſubſequent words © for want of fuch iſſue” ſeem to imply an eſtate 
tail. The only difference between this caſe in Vernon and the caſe 
now before the Court is this, that the deviſe there was to the 
« iſſue of J. S.“ and there was only one child living and another 
child born afterwards; and it was held, that they ſhould take a 
joint eſtate for life ; here the deviſe is, & to Habelloa and to her 
& children on her body begotten, or to be begotten, by V. 4” 
And theſe laſt words are only deſcriptive ; and therefore it would 
have been the ſame thing if the teſtator had only faid © to her and her 
« children.” The only difference therefore between theſe caſes is, 
that ia the caſe in Vernon the word * iſſue“ is uſed, and in the pre- 
ſent caſe the words are, and to her children.“ Now «iflue" 
hath been held to be more reſpective than the word © children ;” 
for iſſue will take in grandchildren, but “ children“ will not; 
that is determined in Tyler's Caſe (a). Nom this being fo, then l 
alk, How this caſe now before the Court can be diſtinguiſhed from 
that caſe of Cooke vb. Cooke ? Here the deviſe is, © i T/abella and 
* "to her children ;” and there being a child then born, it is im- 
ible that this, according to the conſtruion of law, can be an 
eſtate tail in Habella, but the eſtate veſted in the mother and the 
children there born; and when the after-children were born, the 
eftate opened and let them in. That an eftate may open on a 
contingency, is no new thing ; for in the caſe of 'Purefoy v. 
Rozers (, ru Cntr JusTICE held, that true it is where an 
eſtate in eſſe and a contingent remainder with a remainder over to 
him who hath the firſt eſtate in cſe are limited by oe ind the ſame 
conveyance (and here they are by the fame will), there the 
remainder in eſſe ſhall veſt till the contingent remainder come in 
efſe, and then the eſtates ſhall open and dis)oin to let in the contin- 
gent remainder, becauſe they were all created bythe fame convey- 
ance; and therefore the eſtates ſhall open and di$join, as they are 
inted by the original conveyance. As to the Caſes that have 
been cited to prove it an eſtate tail in Iſabella, there is not any one 
caſe, where the children were living at the time of making the will, 
Mx. De NN Iso has not put any one caſe where the limitation was 
to the deviſee and his children, and the children were living at the 
time of making the will;; and this cafe turns on that; and to get 


over that diſtinction muſt overturn the reſolution in Mild's Caſe, 


which is expreſs, that where there are children living at the time 
of the deviſe, it cannot be an eſtate tail; and if the teſtator did 
intend it ſo, yet the law will ſupervene his intention. Mili Cafe 
is expreſsly, that it cannot be an eſtate tail; and if it cannot be an 
eſtate tail, then I ſubmit it that it can operate in no other way but 
in the manner I have put it; and it muſt be conſidered as a joint 


5 (5) 2. Eq Abr. 189. 2. Sund. 380, 2, Lev. 39. 3. Keb. 1. 
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eſtate in the mother and in the children; and the limitation to their 
heirs for ever makes it an eſtate in fee, This is the only point that 
Ireft it on; and the caſe in Vernon is an expreſs authority for me ; 
and for theſe reaſons I ſubmit it, that the leſſor of the plaintiff hath 
no title. | d N . 

Ma. Drxxiso in his reply ſaid, that he had always undet ſtood 
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that the caſe of Cooke v. Cooke had been often denied on the other 


fide THE HALL. | 

But BuoTLE, Serjeant, inſiſted, that it had been always allowed, 
and that it had been cited and relied on in the cafe of Glenorchy v. 
Bifville (a). . 

Lee, Chief Juſice. This caſe appears to me tobe a caſe ofa good 
deal of difficulty upon the conſtruction of this will. The conſtruc. 
tion MR. Dt xn1S0N puts on it, if the rules of law will admitit, ſeems 
to be that which beſt anſwers the intention of the teſtator; for un- 
doubtedly he intended this eſtate as a proviſion for his wife, and after 
her death for Jſabolla his daughter and her iſſue by William Adding- 
bam conſequently, either of the conſtructions put upon the will by 
Ma. Dæxvison will anſwer that intention. On the other fide, my 


BROTHER Boor LE s conſtruction, grounded on the caſes that have, - 


deen cited, does certainly defeat that intention; for by his conſtruction 
the eſtate muſt have been carried away from the children of {/abella- 
by William Addingham to the child the hath had by a ſecond. huſ- 
band. But however, if the authorities and rules of law require 
it, we muſt put this conſtruction on it. But if Mx. Dexnigon's 
conſtruction could be maintained on*the foot of the reſolutions. 
that have been cited, that would be the conſtruction that would beſt 
anſwer the intention of the teſtator, by giving Iſabella an eſtate 
tail; and by theſe latter words, “and to their heirs,” to confine 
them to ſuch heirs as are before mentioned, that is, © the heirs of 
her body.“ But certainly if an eſtate be given & to one and to 


ger children,” the having children at that time, it will be a joint 
eſtate in the mother and her children, that is certain, What is 


there then to diſtinguiſh this from the preſent caſe ? It appears 


there was only one child in being at the time of the deviſe. Take 


it then according to the caſe of Cocke v. Cooke (which there ſeems 
to be a good foundation for); taking it, that where there is a child 
in being at the time of the deviſc, and other children are born 
afterwards, that the children bora after ſhall be admitted to take; 
that precedent ſhews, that under the deſcription of a deviſe . to 
children,“ not only children then in being, but alſochildren born 
afterwards, muſt be conſidered as exiſting, becauſe the eſtate opens 
to let in theſe ſubſequent-born children ; which ſeems to ſpeak 
ſtrongly ; for that expreſſion of a deviſe to © children” imports 
the ſame thing as if all the children were born at the time of the 
deviſe. If lands be demiſed for life, the remainder to the right heirs 
of J. S. and of J. H. and J. S. hath iſſue and dieth, and afterwards 
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one moĩety veſted at one time and the other moicty veſted at ano- 
ther time (a]. SEX SANT BooTLe ſays, that it was mentioned that 
they were jointenants ; but whether that was on an accurate con- 


fideration, will be a matter of further conſideration on a future 


argument. It may be alſo a matter of conſideration how nant 
this conſtruction is to what ſeems to be very ſtrongly * 
of the teſtator; and whether theſe words, 4 and to their heirs,” 
_ not in point of conſtruction be reſtrained to the children only, 

i ing it to the mother as well as to the children; and if 
fo, tem the will have an eſtate for life only. I do not mean to give 


any opinion ; theſe are matters that to have difficulty in 
them ; I mention them only that THE BAR may take notice of 
them hereafter. 


- WazicnT, Juffice., Though Mr. Denxi30n's conſtruction 
would beft anſwer the intention of the teſtator, as the caſe now 
ſtands, becauſe it hath happened that Elizabeth the daughter is 
dead without making any alteration in the eſtate tail; yet taking 
it as it ſtood at the time of making the will, then the conſtructian 
Ma. Dzxx1$0x contends for would put it in the power of the 
daughter to deprive the children of the eſtate, But taking it 
according to SER JEANT BooTLE's conſtruction, that ſhe and the 
children took a joint eſtate in fee, then the teſtator did not give the 
mother the whole eſtate, but he gave the children an immediate 
proviſion, and never put it into the mother's power to defeat them 
of it; and itis 7 dy the accident of furvivorſhip that ſhe takes 
the whole eſtate. Mili Caſe is extremely ſtrong ; and as to 


the manner of theit taking, think the children take as jointenants ; 


and I apprehend that the children are conſidered as if they were all 
in efſe at the time n the will. I would not be underſtood 
to give any opinion at all, but only to take notice, that though by 
accident Max. DENxISOx 's conſtruction will beft anſwer the in- 
tention of the teſtator, yet it ſeems, at the time of making the will 
OTA e that other conſtruc- 
Lx, Chief Fu ice. I remember Ce. Lit. in the chapter of 
* Fointenants s, that where the perſons take by the fame 
fitle, yet taking at different times, they ſhall not be jointenants, 
except in one caſe put of a feoffment made by a man to the 
eſe of himſelf and of ſuch wife as he ſhould afterwards marry for the 
term of their lives, and after he taketh a wife, in that one inſtance 
they are jointenants, and yet come to their eſtates at ſeveral times, 
This is à matter that I think deſerves further conſideration. 
LxB, Chief fa ice, in Michaelmas Term, in the ſixteenth year 
of George the Second, delivered the opinion of the Court in this 


caſe ; and after having ſtated the caſe to the fame effect as T 


Couxszl had done on the former arguments, he faid, The 
queſtion in this caſe for the confideration of the Court is, What 
| e. Lit, 2 


eſtate 
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eſtate or eſtates paſs by the will of R. Clayton to Iſabella his 
daughter and to her children ? The lands in queſtion are by the 
ieſtator deviſed to his wife Aunabelia for and during the term of her 
natural life z and after her deceaſe to his daughter Iſabella Adding- 
ham, and to the children of her body begotten or to be begotten by 
William Addingham,and to their heirs for ever. It appears by this 
ſtate of the caſe, that at the time of making the will bella 
Alling bam had iſſue by William Addingham one daughter, called 
Elixabeth; and the queſtion is, What eſtate paſſed by the will to 
Iſabella the daughter, and to the children of her body begotten or 
to be begotten by William Addingham ? On the former argument 
it was inſiſted on for the plainuff, who claims as heir at law 
to the youngeſt daughter of /abe/la, that Jabella took an eſtate for 
life only, and that the daughter took the remainder in fee under the 
deviſe to Iſabella and to her children begotten or to be begotten, 
aud to their heirs. But as to this there is nothing in the will from 
which it can be inferred that this was the intention of the deviſor, 
but the contrary ;. becauſe in another part of the will, where he in- 
tended to. give an eſtate for life only, he has given it in expreſs terms 
to his wife © for andduring the termof her natural life; but he hath 
not ſo expreſſed himſelf in that clauſe of the will in which he deviſ- 
eth his eſtate to his daughter. And as to this the caſe in C. Lit. . 
ſeems to be very ſtrong : the words of the Book are, © B. having 
divers ſons and daughters, A. giveth lands to B. et lileris ſuis, 
«K and to their heirs;“ the father and all his children take a fee - 
ſimple jointly, by force of theſe words * their heirs.” But it 
was endeavoured to conſider this caſe in a different -light, by 
reſtraining theſe words © and to their heirs” to the children only ; 
and therefore it was ſaid, that only an eſtate for life was veſted in 
the mother, and that the fee was given to the children, becauſe the 
words their heirs” were to be reſtrained and referred only to the 
children: but this is contrary to Ca. Litt.; for according to the 
caſe above mentioned, they all take an eſtate in fee jointly. It is 


true, it is taken notice of in that caſe, Co. Lit. q. that if he to 


whom the feoffment was there made had had no children at the 
time of the feoffment, the children born afterwards ſhould not have 
taken, But that obſervation will not affect the preſent caſe, be- 
cauſe it is ſtated that there was a child, and therefore ſuch child may 
take under the expreſſion of « children;” for ſo in the caſe of 
2. Ver. 108. there the ſum of fifteen hundred pounds was deviſed 
to the children of A. who had only one child; and it was held, 
that a child ſhould take this money by this deſcription : and if this 
be ſo, then in this way of conſidering the caſe, by the deviſe © to 
« [/abella and to her children begotten or to be begotten by liam 
© Addingham” a fee paſſes to Iſabella and the child ſhe then had jointly, 
and conſequently Iſabella turviving that child had a fee in her 3 
and as lo the 4 it is immaterial whether the children born 
after the tefſtator's death can be let in to take or not, becauſe 
e. ſurvived them alſo. Therefore here is a plain title in the 

endant, as heir at law to {/abella, in whom the fee veſted by 
ſurvivorſhip. 


Judgment was accordingly given for the defendant. 
8 883 Cheſton 
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Caſe 345*. Cheſton again Crawley. 


— writ of en- — — oF EN was executed by thirteen des: A 

* motion was made to ſet the inquiſition aſide, on the ground 

— ? "that this number was illegal, a jury being confined to twelve 
perſons only. 

EY Fon oppoſed this motion, and cited the caſe of Finch v. 


1159. | King (a), where an enquiry was executed by thirteen jurors, and 
held good on a writ of error. 


Tue Cour, after conſideration, held that the writ was well 
executed, for that ſuch a writ may be executed by any number of 

' jurors more, though not leſs, than twelve, for it is only an in- 
queſt of office (5). _ 


) 2. Roll. Abr. 673. 368. Hewit v. Mantel, 2. Wut 474. 
(5) See Cook . Beale, 1. Ld. Rav. Bruce . Rawlings, 3. Will. 62. See 

- #76, Beardmore v. Carrington, 2. Wilf, alfo 2. Tidd's Practice, 314. 
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\ 


| Fiſher againſt Kitchenman. _ Caſe 346. 
CTION ov THE CASE on a ſpecial agreement, which was, The ge and 
A « that whereas a ſuit was then nding concerning @ = prix: roll ſuf- 
« cock-match between the plaintiff and one A. the de- ficient evidence 
« fendant agreed to pay the plaintiff the fifth part of the expences u nr 
« of ſuch ſuit.” ©  downtobe tried, 
and that a juror 


"The declaration having fet forth the nature of the agreement, was withdrawn. 
takes notice briefly, that an action had been py between A. 5 ©. 4. Barnes, 
and the plaintiff concerning this cock-match, and that ſuch proceed- 30. 355. 
ings were had thereon that iſſue was joined ; that the cauſe came 
down to he tried at the aſſines; that a juror was withdrawn, and 
the cauſe referred to arbitration by conſent of parties : then the 
plaintiff avers that he expended in the proſecution of the ſuit two 
hundred and 1 nds, of which the defendant's part amounted 
to fifty pounds, of chat he refuſed to pay it to the plaintiff prout 
agreement, per quad, &c. The defendant pleaded that he made no 
ſuch promiſe, on which the parties were at iſſue. 
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The plaintiff, after proving the agreement, in order to prove the 
proſecutiort of the ſuit between him and A. that it came down to be 
tried at the affizes, and that a juror was withdrawn, and the matter 


referred toarbitration, produced in evidence the i prius roll, and 


the peſea indorſed on it by the aſſociate, who ſwore that it had not 
been out of his cuſtody frace the trial. 


The defendant objected, that this was no good evidence of the 
proceedings in the former action, and that a copy of the proceed- 
ings which were recorded on the rolls of the court ought to have 
been produced. 1 TY 

Mx. JusTict BuxnETT, who made this report and tried the 
cauſe, ſaid, he was of opinion that as the vi privs roll was ſigned 
and ſealed by the-treafurer; who by his office was the proper per- 
ſon for it, and was by law intruſted with the ſeal of the Chief 
Juſtice, it was a- ſufficient evidence of the original record and 
proceedings in this court as to this point, and therefore admitted 
it to be read, but that he reſerved the point for the opinion of the 


BooTLE, Serjeant, for the plaintiff, cited the cafe of The King 
v. Eyles, before HaArDwicks, Chief Juſtice, in the fourth year 
of George the Second, where, in an indictment for peryury, the in- 
dictment ſet forth that there was a cauſe depending between A. 
and B. and that ſuch proceedings were had that ifiue was joined, and 
the cauſe came down to be tried, &c. to prove which the record of 
niſi prius and the paſſea were admitted as good evidence, and ſaid 
that ſuch proof was always allowed of in ſuch indiciments. 


WiLLEs, Chief Juſtice. It is admitted by the agreement that 
there was a ſuit commenced and then depending; the only thing 


to be proved was the ſubſequent proceedings in this court, that 


the cauſe came down to be tried at the aſſes, and that a juror 
was withdrawn. To be ture in many caſes the poſtea is not evi- 
dence of a verdict and judgment; for wherever it is neceſſary to 


give a verdict or judgment in evidence, as on ejectment, &c, 


there it muſt be entered on record, and a copy of that record muſt 


de produced, examined from the records of this court; for after the 


return of the poſtea, the verdict or judgment might have been ſet 


aide. Here the ſingle fact to be proved is, that the cauſe came 
down to be tried and that the juror was wittdrawn; and I think 
the peſtea and niſi prius roll ſufficient evidence to prove this, as 
in an indictment for perjury. So if a wager was depending whe- 
ther a cauſe was tried and a verdict given in it, to prove theſe 
fads the poſtea ight be | evid word” ob : l 1 = 
 PakrKken, Juſtice, of the lame opinion. 


Held good evidence by the whole Court. 


Goodridge 
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Goodridge againſt Goodridge. Caſe 347. 
WIE s, Chief Juſtice, delivered the opinion of THE On = deviſe to 
Cour. This comes before the Court on a caſe made at —— — 
the affizes, which was thus: John Goodridge being ſeiſed in fee of . ,3,,7 — 
the premiſes in queſtion, and having two ſons Richard and John, « happen to die 
deviſcd theta in this'manner : he bel deviſed the lands in queſtion “without hu, 
to his wife for life, and then ſays, * And my will is, that if my ** den my a 
« ſon Richard thall happen to die without heirs, then my fon . — 2. 
5 Jahn ſhall enjoy my lands.” The teſtator's wife died 3 and 4 * 
Richard entered and died without "iſſue, and without ſuffering a means brir: of che 
recovery, but in his life-time deviſed the premiſes to his wife, 4 
Jabn, the ſecond fon, brought an ejectment, and is leſſor of the 
The queſtion on this caſe is, Whether Richard, the eldeſt ſon, 
was tenant in tail or in fee ? If he was only tenant in tail, then hi 
brother Fohn has a right to the preraiſes, Richard not having ſ 
ſered a recovery; if he was tenant in fee, then it will be for the 
defendant, who is his deviſee. lie ; * 
There are Two PoINTS to be conſidered : | 
FixsT, What conſtruction the word “ heirs” has in this will, 
whether it means © heirs in fee,” or © heirs of the body?“ If 
the word © heirs” an eſtate in fee to Richard, then the re- 
mainder over to John is void, for after a fee no eſtate can be fur- 
ther limited. If it means © heirs of his body,” then a farther 
queſtion is made. | 
SsconDLY, Whether it can paſs an eſtate · tail to Richard in 
the preſent caſe, there being no precedent eſtate given to him to 
ſupport it? , 
As to THE FIRST QUESTION, we are all of opinion that the 
word © heirs” muſt mean heirs of bis body; for as long as Jahn 
is living, Richard cannot poſſibly die without heirs, therefore it 
would be abſurd to put any other conſtruction on the word. And 
this diſtinction has always been allowed, except in C. Car. 57, 
but many caſes have been determineꝗ ſince on this foundation, and 
always contrary to this caſe; as in Cro. Fec. 415. deviſe © to his 
« ſon, and if my three daughters outlive their brother and his heirs, 
« remainder over; held that © heirs” here muſt mean heirs of his 
body. Cro. Zac.695.deviſeof © Black Acre to A. and his heirs for ever, 
« and of White Acre to B. and his heirs for ever, and that the ſurvi- 
© vor of them ſhouldbe heir to the other, if either of them die without 
© iſſue 3* held that though the firſt words paſſed a fee, yet the 
ſubſequent words controuled them, and palled an eſtate in tail. 
3. Lev. 70. deviſe ** to A. for his life and to his heirs, and for want 
« of heirs of him to B. and his heirs; held that A. had an eſtate. 
tail, for ( heirs” means heirs of his body. 3. Mod. 123, deviſe « to 
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Goop»rp6s (c his eldeſt fon, and if he die without heirs male to his ſecond fon ;” 

held it paſſed ameſtate · tail to the eldeſt, though the word « body” 

\ * = ** was wanting. Salt. 223. H. had three ſons, A. B. and C. and 

| . ..» deviſed his lands to B. his fecond ſon, after the death of his wife, 

to bold to him and his heirs for ever, and for want of ſuch heis 

then to his own right heirs; held that B. the ſecond ſon, had only 

nan eſtate - tail; and the word © heirs” can import nothing more 

than iſſue, for B. could not die without heirs, living heirs of the 

father ; but if the deviſe over had been to a ſtranger, B. would 

have had a fee, Thus the diſtinction has been long ſettled, that 

© if the ſecond deviſce may be beir to the firſt, the word © heirs,” 

© where there is afterwards a limitation over, muſt mean hein 

| of the body, and not heirs, in fee; for whilft the ſecond deviſes 

is living, the firſt cannot want heirs general. But where 

the ſecond devilee is a mere ftranger to the firſt, and cannot be 

heir to him, there theſe fame = a fee to the firſt deviſee. 

This was ſo held in the latter end of the reign of Queen Anneſ a), 

and grounded on Dyer, 33. deviſe of lands to his daughter 

for lite, remainder to A. L. and his heirs, and for default of fuch 

heirs remainder over to a ſtranger ; held that theſe words paſſed an 

eſtate in fee to A. L.; but if the remainder had been given to any 

one that might have been heir to him, it would have been an eſtate- 

tail, for then be could not have died withbur an tleir, and Dave 
mainder might properly be. „ — a 5 4 * | 

Akv®* ro 4." SECONDLY, Taking it then that the words here mean © heirs 

« for Efe, and if © of the body, it is inſiſted, as a diſtind ion to this caſe, that in 

1 3 Fi all the cafes cited an expreſs eſtate was before given to the firſt 

7 8 deviſee, ſo that the word © Heirs** had in thoſe caſes a relation to 

« then my for the edent words; but in this caſe, as no eftate is before given 

. Fobn mal en- to Richard, he takes a fee by deſcent, and then this implication 

« joy my land,” cannot take it from him. But I think this diſtinction has no 

e e foundation in reaſon or in law: in reaſon it has none; for why 

by implication. ſhould it be thought the teſtator intended to give his ſon a greater 

l eſtate by the word « heirs,” where nothing is before given to him, 

which is the preſent cafe, than where he before deviſes an expreſs 

eſtate to him ? fo neither has it any foundation in law. To prove 

the diſtinction the defendant cited 8. Go. 155. b. that if a feoff- 

ment be made to one and his heirs, there can be no averment of 

the intent of the party that the feoffee ſhall have but an eſtate 

to him and the heirs of his body; but that is nothing to the pre- 

ſent caſe. Clath*s Caſe, Dyer, 330. b. Vaugh. 267. but this caſe is 

no more than that the words, * if his two daughters died without 

iſſue of their bodies,“ did not create by implication croſs remain- 

ders in tail to the deviſor's daughters, e her eldeſt ſhould take 

the part of the youngeſt, but that her part ſhould gq to the heirs 

kt law. An heir at law is not to be diſinherited by a poſſible or 

Nr implication (5); but this is more, for it is a neceſlary 


+ (a) 11. Mod 0. (6) Vaughan, 239. 
24 r lk een die 21:39 Zn +53; implication. 
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implication” In Mor, 644. here was an expreſs deviſe to the — 


eldeſt ſon and his heirs, and then there is a deviſe to the three 


youngeſt children in caſe the eldeft fon did not pay them "twenty © 


pounds each; and held that it was a good deviſe to the youngeſt 
on failure of payment by the eldeſt, though a fee was veſted. 


Cre. Elia. 525. Moor, 422. This is not applicable to the preſent 


caſe, for it depends on the conſtruction of the word © or.” As 
to Scrape v. Rodes, that was on ſo obſcure a will, that none was 
ever penned like it before nor, in all probability, ever will again, 
and can be no authority in any caſe. Thus much as to the caſes 
cited by the defendant's Counſel; and though the plaintiffs have 
cited no caſe exactly in point with the preſent caſe, yet ſeveral 
have been cited to prove that the heir's eſtate may be turned to an 
eſtate-tail by implication. In Owen, 29. the teſtator having three 
ſons deviſed lands in theſe words: © That if it ſhall pleaſe God to 
« take to his mercy my ſon Richard before he ſhall have iſſue of his 
body, fo that my lands ſhall deſcend to my fon George, then, &c. 
and he queſtion was, Whether Richard, who was yet living, 
had an eſtate in tail by theſe words? and all the Juſtices agreed, 
that it was a plain implication to make an eſtate - tail in Richard, 
13. Hen. 7.19.  Vaugh. 259. is in point for the plaintiff, for 
here was no precedent deviſe to the heir: It was held here that the 
heir was not diſinherited by the implication, becauſe it was only 
a poſſible or probable one; but it was agreed that if it had been a 

implication, as it is in this caſe, it had been otherwiſe. If a 
deviſe be made of a houſe to the heir at law after the death of his 
wife, the wife ſhall have the houſe for her life by implication, the 
heir at Jaw being expreſsly excluded. I do not rely on Bensford's 
Caſe (a), for that was on a feoffment tp uſes, and a very nice de- 
termination, and could not have been ſo determined by turning the 
word « of into * de” in Latin. The rule for conſtruction in the 


caſe of a will in order to difinherit an heir at law by implication, is, 


that the words muſt have a clear and apparent intent, and muſt 
not be ambiguous or any way doubtful. Lord VAVOHAx's 
rule, in the caſe of Gardner v. Shelden, is rather carried too far, 
and is, in general, too ſtrong ; yet, ſtrong as it is, this caſe is within 
the conſtruction of it: he ſays that an heir is not to be dĩſinherited 
by a conſtruQive or poſſible, but only by a neceſſary implication ; 
and that a nec implication is where the words can admit of 
no other conſtruction; and I think the words in this will are 
within that deſcription; and that the conſtruction here made of 
the word © heirs” to mean © heirs of the body,” ariſes from a 
neceſlary implication, ſince Richard cannot bly die without 
heirs general as long as John is hong. The words, therefore, 
muſt have the ſame conſtruction as if he had faid, “If my fon 
« Richard die without heits of his body, then my fon John ſhall 
© enjoy my lands,” and will admit of no other. ' 
Ide leffor of the plaintiff, muſt have the poſfea, 


© 7. Co. 41. 
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Cale 348. Dubble, on the Demiſe of Jones, 2 Elſtol. 
Whether a deed N AN EJECTMENT for ſeveral Tands in Nampſbire, the plaintiꝶ 
wa in —. 1 ed his title a« heir at law to =. REI hs FO 
Dea r) do ge. feifed, The defendent claimed part of the premiſes under a deed- 
; | from the faid Mrs. Moore, by which in her life-time ſhe gave 


particular eſtatcs, there mentioned, to one Mr. Samuel 


- Wilts, vader whom the defendant claimed. The defendant 


ed the execution of the deed ) by Mrs. Moore, but Hd 

believed it was not read over to nother witneſs proved, 
that Art. Moore fail that Ar. Milli was her particular friend, 
and the wiſhed that the had inore jo ive him. No conſideration 
appeared to have been given b n nor was he any relation 
to Ars. Mere ; but the plaintiff was her own daughter, 


Upon this evidence rut Jupce leſt it to the jury to deter- 
mine whether they believed the evidence in favour of the defend- 
ant ; and left them to conſider whether they believed the deed was 
well executed by Ars. MAaore, and whether it was according to 
her intention. Thejurybrought i in a general verdictſor theplaintiff, 


"The defendant now moved to ſet aſide the verdict, as 
given contrary to evidence. (29 * 


Orrs. It is admitted that the defendant only :clainis per 
of he — — of this deed-poll,. and that as to the 


—— — this bei 1 
though the Court ſhould pow bu — 


— ; — a caſt in Michacimas Term, 9 — 
of 2 Secand, in the common pleas, where two iſſues were 

2 verdict for the plaintiſ in both, but one of them 
r yet, as one of the iſſues was ad- 
minted to be right, the Court N r pere they 
muſt ſet aſide both or none. 


Tat Covar all held that this. rule had no benden in Jaw; 
for if the Court be of opinion that a verdict is again 


evidence, they will ſet it aſide, though for part of it the verdict 


was right,  _ 
Paixen, Fufice, made a Aire, thar whore the Aion 


is brought againit ſeveral defendants, and for fore of them a 


verdict is given rightly, n ally, ſuch verdict 
cannot be ſet aſide. 5 9 


Tur ALL HELD, a oth priipat IX chat it was mat- 
ter very pro to be left to the jury on the credibility of the 
evidence the circumſtances attending it; and as they have 

iven a verdicd for the plaintiff, the Court ought not to ſet Fake 
E nd 2 for * the proper Judges, | 


2 LY 2. I 2 Duckworth 


* 2 8 8 Dre 


r 
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Duckworth, on the Demiſe of Tubly, againſt Tunſtall. Caſe 349. 
THE PLAINTIFF being both executor and deviſee of A. ſerved A perſon, who 
the defendant with an ejectment, on the 4. Geo, 2. e. 28. for © > cxccutar 
non-payment of rent, thirty-nine pounds of which was due to the 9 
plaintiff himſelf as deviſee in his own time, and the reſt was due due to him in 
in the teſtator's life-time, which the plaintiff alſo claimed as ex- thoſe characters 
ecutor, reſpeQtively, in 
The defendant moved to pay thirty-nine pounds into court, and "92. 
to ſtay proceedings, &c. on the fourth ſection of the ſaid act, S. c. 2. Barnes, 
which he inſiſted was all the plaintiff, by his own ſhowing, had a 159. 75 
right to recover on the ejectment, and that for che reſt he ought 
to bring an action. 


The plaintiff refuſed to accept it unleſs the whole rent due 
was paid, as well what accrued in the teſtator's life-time as what 
became due ſince his death, as he was executor as well as 

Tur Covrrt all held, that the plaintiff was intitled to recover 
no more rent on this ejectment than was due to him as deviſee 
fince the reftator's death, and that for the reſidue, which was due 
in the teſtator's life time, he muſt bring an action as executor. 
They compared it to a mortgagor who brings a bill to redeem on 
payment of the mortgage-money, &c. the Nut will not oblige 
him to pay other debts which he may have contracted with the 
mortgagee on bond, &c. unleſs ſuch debts are particularly charged 
on the premiſes, but for theſe the mortgagee muſt (@ x23 his 
action. But if the perſon who comes to redeem be heir at law to 
the mortgagor, ſo that the ſecurities would be a lien on the eſtate, 
be ſhall in that caſe be obliged to pay them before he is permitted 
to redeem. 2. Chan. Rep. 3406. 

The proceedings were ſtayed. 


Goodwright, on the Demiſe of Griffin, againſt Fawſon. Caſe 350. 


JECTMENT brought for one meſſuage © ſituate, lying, and The uncertainty 
« being in Coventry, in the pariſhes of Saint John the Bapti/t of a declaration 


*and * Michael, or oe of them. | 23 
The plaintiff had a verdict. e in the pariſhes 
| | « of A. and B. 


- The defendant moves in arreſt of judgment, for that the ejectment « o, ove of ben 

is quite uncertain, for the words or one of them“ does not relate is not cured by 

to either of the pariſhes in particular; aud the defendant can neither be verdict 

know what to plead; nor the ſheriff how to give poſleſhon. 8. C. 2. Barnes, 
The plaintiff inſiſted, that fince the ſtatute for amendment of 

the law, as the venue is to come from the body of the county, it 

would have been ſufficient to have laid it in Coventry generally. 


2 


» o ” - 


45 Michaelmas Term, 16. Geo. 2. In C. B. 


Goopwnrenr The caſes cited were Cro. Fac. 124. 307. 2. Roll. Ar. ti, 
, ha. po, 622, eee wm 39. 6. Co. 74 - Carth. 204. 
5 1 "THE COURT that it was laid too in, and 
the words res au 
Ide judgment was arreſted. | 


Caſe 3351. Ratcliffe azainſt Goodcheap. 
On what H- ACTION or DEBT on a bottomree-bond. The plaintiff 
wit a defendant 2% made an affidavit that the defendant was indebted to him in 
batt in an ion ſo much money as appears by the bond, and ſays further that the 
on a dure hip on which the bond was given was not loft by unavoidable 
ted. accident, but for want of care, as he, the faid plaintiff, has been 
x. Bula. 54. informed and verily believes. 1 
6. Mod. 5. Tpbe deſendant made an aſſidavit that all proper care was taken 
mn — of the ſhip, and that it was loft by ſtorms and unavoidably, or to 
chat effect. | | | 
2. Burr. 747. 
1. Show. 14. On the part of the plaintiff an affidavit was made by one John 
x. PG Deane, who was a ſailor on board, wherein he ſwore poſitively 
dat the ſhip was loſt for want of proper care, and if the captain 
and mariners had not deſerted her, ſhe might have gone on ately 
on het voyage. | * 
The queſtion was, Whether on theſe affidavits. the defendant 
ought to be held to bail ? IP + Sh 04:12, 
Wirtxs, 2 Juſtice. There muſt be a probable cauſe 
ſhewn to hold a nt to bail. The general rule is, that there 
muſt be a poſitive affidavit, and where that ean be had, the Court 
requires'it, But to this rule there are exceptions, for if from the 
nature of the demand a poſitive affidavit cannot be had, the Court 
will diſpenſe with it, and admit the beſt and moſt certain which can be 
got. As as executor cannct make »j-litive affidavit of the debt 
becauſe it was contracted with another perſon, and therefore it is 
not required; fo on boitomree-bonds poſitive affidavits are not 
expected, and therefore the plaintiff {wears only to his information 
and belief. In the cafe of Munning v. FUliams (a), lately jn 
this court, the reaſon why the Court refuſed to let the deſendant be 
held to ſpecial bail. was not on account of the plaintiff*s affidavit 
being deficient, but becauſe the defendant fwore poſitively that the 
ſhip was unavoiCably loſt, and therefore, as the plaintiff had in that 
. caſe no poſitive affidavit to counterbalance the defendant's, there 
being nothing but the plaintiff's own affidavit in the uſual form, 
to his information and belief, we did not hold the defendant to 
bei]. But here is the poſitive affidavit of ohm Deane for the plain- 
r tf, which anſwers the defendant's poſitive one; and wherever 
there is one politive affidavit for the plaintiff, though there are 
fro as politive for the defendant, yet he ſhall be held to ſpecial 
il. ; 
BURNETT, 7u/iice, was of the ſame opinion. 
'The rule for a common appearance was diſcharged. 


4) 2. Barnes, 
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Martin Wright, Ey. Juſtices. 
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Sir Dudley Ryder, Kut. Attorney General. 
The Hen. William Murray, So/icitor General. 
Boſworth againſt Budgen. x Caſe 352. 


is a cuſtom in the city of London, and a by-law made in La not to 
urſuance of it, © that no freeman of the city of Landon <mploy a fo- 

« ſhall ſet to work any perſon, being a foreigner to the freedom , any 
« of the city, in any manual occupation whatſoever, within the 2 OP SS 
« city of Landon or the liderties thereof, under the penalty of is good. © 


an pounds.” | S. C. 2. Stra. 
An action was brought againſt the defendant, being a freeman 1112. 

of London, for employing a foreigner not free of the city towork 

for him as @ currier, well knowing the by-law and having no- 

tice of it. i 
The defendant took ſeveral exceptions to the by-law and cuſ- 

tom to ſhew that they were unreaſonable and void. G 


Lee, Chief Fuftice, delivered the opinion of the Court. 
Several exceptions have been taken: 

Fist. For that it excludes all perſons who are not actually 
free, and that there ought to be a faving for ſuch as are entitled 
to their freedom, though they have not taken it up. 

SECONDLY, 


0: 2 ſpecial return to a habeas corpus it appeared, that there The cuſtom of 
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1 ; SzconDLY, That the by-law and cuſtom forbid the ſetting to 


Been. 


work in any manual occupation generally; and it ought to be 
any manual occupation for hire, gain, or fale,  _ 1 

Tumprv, That the cuſtom is laid to be within the city only, 
but the by-law is within the city and liberty of the city, 


FovrTHLyY, This reſtrains a freeman from employing any but 
freemen, whereas it may happen that a ſufficient number of 
freemen cannot be had, or the freemen may refuſe to work, 
which will then be a reſtraint on trade for want of hands to carry 
it on. n 
As to THE FIRST EXCEPT10N, the reſolution of the Court in 


Waggoner's Caſe (a) is a full anſwer to it; for there the cuſtom 


as ſet forth in the pleading, for it did not appear on the return, 
was, that no perſon not being free ſhould keep an open ſhop, &c. 
and there was no faving of perſons entitled to their freedom, which 
is a reſolution in point as to this objection; for it was as ſtrong 
an objection in that caſe, though indeed the cuſtom was not ap- 
plicable to this. 0 4 

As to THE.SECOND OBJECTION, the reaſon; made uſe of in 


 Waggoner's Caſe is an anſwer to that alſo, for it is againſt uſing 


à trade, occupation, or handicraft for hire, gain, or ſale. It was 
objected, though it was averred that /aggoner uſed the occu- 
pation of a tallow-chandler, yet it was not averred that he fold 
any candles, and fo he might-make-them for his own uſe ; but it 
was held that by uſing a manual occupation, it muſt be underſtood 
that he followed a trade; for it could not be ſaid to be uſing a manual 
occupation when he worked ouly for his own uſe, but muſt imply 


a fale for, profit. =_ 


As to THE THIRD EXCEPTION, upon this return we muſt take 
the city and © liberty of the city” to be the fame, unleſs the 


contrary appears. Cart. 122. 


As to THE FOURTH EXCEPTION, if this was to take place, it 
would deftroy ſeveral by-laws which have been adjudged good; 
as that to reſtrain the number of carts, 4. Mad. 228. that none 
ſhouid unload coals from carts but particular perſons, 3. Med. 19} 

en 


and the caſe of Fazaterly v. Miliſbire, Trinity Term, in the fey 


year of George the Fit. In theſe caſes the fame objection was taken 
as has been done here, but yet the by-laws were held good; and 
the truth and reaſon of thoſe caſes was, that the by-l:ws have the 
appearance of reſtraining trade, yet when they are founded on 
a cuſtom which is the law cf the place, they have been conſidered 
as regulations proper for the place where the trade is uſed. If, 
therefore, a cuſtom reftraining one from uſing a trade but under 
certain regulations be good, which is Haggener' t Caſe, it ſeems 
& fortiori that a by-law founded on a cuſtom reſtraining a man 


6% C. Co. 124; 
2 from 


nw: wc, _ 49 as a 


«as _#ws aa _=-m= 
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from employing others but under regulations, ſhould be good alſo, Borwenru 
In Hard. 50. it is recited, that this by-law was held good; and the 
Book ſays, though intended tg abridge trade and the liberty of the 
ſubject, yet being for the good and bettet government of trade 
in general, it was allowable. eas 


ANOTHER OBJECTION. was to. the action being = in 1 the e 


1 
Bo EN. 
TY 


name of the chamberlain, for it was faid the city would by that r 
means be both judge and party. But it was held that the 62 e 
berlain was enen — 3. des 
1. Roll. Abr. 366. Moor, 403. M 

Tux CourT held that the cuſtom and by-law was pov! a), — 
and @ procedendo was granted. ( ? 


(a) See Farzakerly v. Wiltſhire, (D. 2.). + Con. Di, 1 


5. Com. Dig. 14. Robinſon v. Well, Fo (C. 3). 
nnn L's, 


Read, aber of ed againſt Vaughan, | Caſe 353 


HIS was an aden of affumgſit for money had and received to An atigne 
and for the uſe of Read the aſſignee. may affirm or 


the 
9 moved in arreſt of judgment, that if the receipt of the — of the 
was wrongful, the action ought not to have been an action bankrupt, 
1 ſumpfit on the conrad, but an action of trover on the tort. 


Lee, Chief Juſtice. An aſſignee may either affirm the act ß 
the bankrupt, or may diſaffirm it, and make it a tort or nullity. 


CHAPPLE, Juſtice. If the aſſignee employed the defendant to 
get in the 9 this is money had and received 
to the plaintiff's uſe 


Judgment was given for the plaintiff, 
7 Cary . _ Caſe 354; 
was 2 motion to amend cire facias 5 againſt 
T after a plea of nul tzel record to the — 


LEE, Chief Fuftice. In the caſe of Hilliard v Froft, in the d amended. 
ſeventh year o George the Firſt, the Court refuſed to amend a 
ſire facias againſt bail, 
Taz Court. Let the rule to ſhew cauſe be diſch , for 
the writ cannot be amended. The may diſcharge 
ad bring another, and then the princi principal may be ſurrendered, 


vor- vl. GL Plumbe 


Thai Terms. 16. "RY 2. In 8 


F. pale to ſtay proceedings againſt the > Sia until 
plaintiff Would give his ſecurity to pay cots. 


The action was for fold and delivered. The ground of 
| 8 was 2 . e at Stack- 


' 4 But x — refuked to ks > meſon, alledging thit it 
3 11. was never done 3 in an pf gots agjediment,' gens the leſſot 
rug 8 of the Rlaintiff is an igfant( g g A T 


F+ . = i 1 
x, Wik. 230 2. Term Term Rep. 0. Li atg r todo fore U Em 


© bet wcnn pour EG 6 * Rep. 267 Tent: 


tore, 1, Term Rep. 

fro nn or reſides ei-F there is a d. fferenet in the ae 

ther in Sealand or in Irdand, until be the courts of king's bench and commen 

give ſecurity for the coſts. Hirchman v. pleas upon this fubjeR. De La Preuve 

£25 222 Wright, -Bull "NV. 323. Luci. . Biron, 4. Teri Rep. des Paquet 
* Fuiwood, 2. — 1. Pray v. Edie, © 8 v. Eling, 1 H. E. oo 106. 
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Pilgrim egaizf Kinder. . Caſe 356. 
HIS was an action upon the caſe, wherein the ad 
[ declared, in Fon on Boi laſt, upon five Roche pro- nate given by a 
miſes, and laid each count (a) for ten pounds, and ET I | 
cauſe of action on each on the firſt day of September laſt, and con- — ray 
cluded his declaration to his damage of twenty pounds, by reaſont of cat ꝓ—é— ins 
the defendant's breach of the 4 50 promiſes Phe plaintiff, before tin afterwards, 
ſuing out his original, had given a promiſſory note to the defen- cannot be 


2 2 payable within one month after Acker fd 


led till after be cee eue lr le es, bur m 
—_— N the plaintiff not do have ter = — 
8 deſendant, becauſe the on che rue cd 
« twenty- fourth of Aug ft, before the 8 
* original writ, made his note, and thereby promiſed ta pay ta 


(a) The five counts in the declaration Herbie ſox work and labour gn the ſaid 

were thefs : The firſt, an indebitatus af» firſt of September, The feurth, a n- 
l goods ſold and delivered ta tim merit for other worte and labour on / 
the deſendunt on the firſt of Seprember the ſaid firſt of Seprember. And the fifth, ' 
+ Theſecond, aguantum wa/chant for an indebizatics ſor money laid out 

f — e of andexpended on the (aid day. A 
7 tre, ap, ingcbitaras . 
1 * 


Trinity Term, 17. & 18. Geo. 2. In C. B. 


* the defendant the ſum of eight pounds one month after Mic hal. 
« mas then next enſuing, which note remains unſatisfied, and the 
money thereupon, which is now due and payable to the defen- 
« dant, exceeds the money due from him to the plaintiff on the 
4 promiſes in the declaration; and this he is ready to verify; 
therefore prays judgment whether the plaintiff ought to have 
& his action againſt him.” Fa 
The plaintiff replied, That he ſued out his original on the 
ſecond of June laſt {which is before the time laid of his cauſe 
of action in his declaration), and traverſes his giving the note before 
that time ; et hoc paratus eft verificare ; andtheretore-prays judg- 


To this the plaintiff demurred generally, and the defendant joined 
in demurrer. IT Tt 9 del | 
SERJEANT BELFIELD. for the plainiz Both the+plea and 
the rejoinder are ill. plea is liable to theſe object ions: 
Fnsr, che matter in the plea is not pleadable upon the itatutes 
of Set-off. SECONDLY, admitting ſuch matter to be pleadable 
within the ſtatutes of Set-off, yet it is not in the preſent caſe 
pleadable in bar by aclio non, but ought to have been plead2d pu;; 
darrein continuance ; the note pleaded not becoming due until 
after a continuance, by the defendant's impariiag. S mmoLY, 
ſuppoſe this matter may be pleaded by atis mn, yet it is badly 
pleaded; for it does not fully and completely deny anꝝ of the 
counts in the declaration, and tenders a matter too complex to take 
iſſue upon. the” MII cg EARS 
T FIRST OBJECTION. This promiſſory notgis not pleadable 


...____ by virtue of any of the ſtatutes of Set-off, the note was 


not payable until long after the action brought. No action can 
de brought on ſuch note till the day of payment. A note does 
r the rule of debitum in præſenti ſolvendum in futuro; 
2 note payable at a future is no debt till the day of pay- 
ment, though the law is otherwiſe of a bond. This inden 


Ar 
: 
3 


was ſettled in caſe of Sparte v. Tully (a). The ſtatutes 
of det. off were to prevent circurty of action, by permitting one debt 
to be fet againſt another, which could not be fo at law. A 
plea of t- by 2 defendant under thoſe ſtatutes is in the nature 
of a detlaration againſt the plaintiff, and it muſt be of ſuch a 
debt for which he could declare, if he brought a diſtinct action; 


t it is plain he could 'not. have declared upon this ndte, becauſe 

day of its payment was not arrived. .The: defendant ought. 
to have paid this demand to the plaintiff, that he might have bis 
. 0 2. Eq. Abr. 105. 2. Sun. $67. 2 14. Ray. 1546. MIL = 
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' advantage of it in the mean time, otherwiſe his defence falls upon Pn 
this abſurdity, I owe you money for which you have ſued me, and nt 
] won't pay you, becauſe hereafter you will become indebted to reis 
« me.” 7 * YR = EN 

THE SECONDOBJECTION to theplea is, That admitting ſuchnote 
as the preſent to be pleaded by way of ſet- off, yet it is not pleadable 
in bar by adlie non, but ought to have been pleaded puis darrem 
continuance, becauſe the note did not became a debt or payable 
until after the defendant had continued the cauſe, by imparling. 

The plea of adis nom, or in bar, and the plea of the 
very fame matter puis darrein continuance, have different con- 
ſequences with regard to the plaintiff. For where, after a con- 
tinuance of the cauſe, any matter ariſes. ſubſequeat in time to the 
declaration, and before the plea the defendant may plead ſuch matter 
ſpegially, as that ſince the laſt continuance ſuch a fact happened as 
the note became payable, &c. and then the plaintiff may confeſs it, 
and judgment thereupon will be, that the defendant eat inde 
die, and the plaintiff hal pay no coſts, nor be amerced, becauſe, he 
had a ground or good cauſe of action at the time of bringing his 
writ and declaring, and the defendant's plea is only an excuſe ; 
whereas, if the matter is not pleaded puis darrein continuance, 
and judgment for the defendant, the plaintiff ſhall be amerced 
lor his — A and ſhall alſo pay coſts. 


THE THIRD OBJECTION to the plea is, That ſuppoſing this 
note needs not to be pleaded puis darrein continuance, but may 
be pleaded by actionem non, or in bar, yet it is even chen badly 
pleaded. FiRsT, as it does not anſwer any count in the declaration 
fully and compleatly, as it ought to be done; and, SECONDLY,.aS it 
tenders matter too complicated to form an ifſueupon. Inthe farſt place, 
it is no compleat anſwer, for it does not fully and properly deny 
any one of the five counts. The firſt count is an indebitatut 
7 t for goods ſ. Id and delivered for ten pounds, which is 
ablurd and improper : for the plaintiff's charge of ten pounds in 
this count mult be preſumed to be the real ſum due, till denied by 
the defendaat's plea, or fodnd to be otherwiſe by a jury. The 
defendant ought not to have pleaded fo abſucdly, but ſhould have 
anſwered the whole demand of ten pounds laid in the rdebitatus 
afſumpſit, by pleading non aſſumpſit as to two pounds, and the note 
{if nleadable at all) to the remaining eight pounds, And as to.the 
count upon the quantum meruit, if the defendant would have 
pleaded a tender of eight pounds to a demand of ten pounds, he 
muſt have averred that the goods were worth no more than the 
money tendered. - In the laſt place, the plea is not iſſuable; firſt, 
a8 it is an abſurdity to try whether eight pounds exceeds ten 
pounds; or ſecondly, if it may be reduced to a certain point by 
verdict. yet to do that, the jury muſt ſtate an account in a long 
intricate affair; they muſt firſt ſtate the plaintiffs account, 
then the defendant's, and then ſee what the balance is: this 
N H b3 | would 
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the thir + Farther than even the action of c- 
oper buſineſs of which is to adjuſt accounts; for even 
udge or the jury take the ——— dut che Court 
gives judgment = gh the defendant gud! computet, and aullitors 

end to ed” and the Coun never docs it 


* — ae is bad; the plaintiff has replied an original 
— 16g of Fune, which preſuppoſes it to be an 

made a record in order to give the Court a juriſdiction, 

= defendant has rejoined to this, no ſuch original, and con- 
chides with an et hoc paratus eff rs N which averment is 
en oe tee ori is a record, not triable by the country. 
The is 'rejoinder ſhould have taken fp upon it, 
and concluded to the country, et hoc petit gu inquiratur per 
Patriam. There was a plain affirmacive and negative * 


which fue ought to have been joined, but inſtead or doing that, 


the defendant concludes with an averment et hoc 2 8 veri- 
Jeare, that there was no ſuch original. 


SxrJEANT DRAPER and SERJEANT EYRE far _ the 4 
18 The. plaintiff has abated his ſuit by his own ſhowing ; 
he bas laid all the premiſes in oll the ve counts to be on 
the firſt day of September, which is concluſive upon him that no 
cauſe of action aroſe before that time, and 4 in his Sat e e 
he ſets ſorth an original ſued out on the Nadz 
which being before the cauſe of action, aba a 
vited the "caſe of Londen Jenes, an artoricy of this court, "7 
— cnn in Loxp Kixo's time, in the court of common 
pleas,” The plaintiff brought his attachment ef privife teſted 
on the twelfth day of -®: ebruary, and declared as indorſce of 
= — — the defendant pleaded, that the note was 
not indorſed till after the twaith of Ar, and that the original 
was iſſued before any cauſe of a&on ; the plaintiff replied, that 
— et in fatto the writ was not ſued ont till the twelfth of 
March; although it was teſted the twelfth of February before, and 
that the. note was indorſed before the actual ſaing out of the writ, 
although ĩt was not indot ſed befere the %%; to this there was 2 
demurrer ; and the Court held their the phintif had abated his ſuit 


of his own ſhowing. 


A 2h plea pc puis darrein continuguce cannot be pleaded in in 
- the firſt inſtance, ſt be always pleaded attet ſome former-plea z 
and they, cited.the, caſe of Green, v. Mar (a), where-a declaration 
was in Trinty , Term, and the defendant plcaded the outlawry in 
ard but "ny not ſay tnat the outlawry as pris darrein cantinuance, 

laintiff demurred; and che plea was held to —— 
bend: — Mas 90 plcadal puis hin centinnance. 
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Wirres, Chief Juſtice. This eomes before the Court upon a Pda 
demurrer after a declaration, a plea, a replica ion, and a rcj onder, <= 
nd the demurrer is to the rejoinder; but notwithſtanding that, if Niva. 
| the declaration be bad, the plaintiff cannot recover: if the 
| plea is ill, judg ment muſt go againſt the defendant: if the repli- 

cation is wrong, the plaintiff muſt fail: but if the replication is 
good, and the rejoind-T bad, then the plaintiff will ſucceed. It will 

material, therefore, to conſider every one of theſe.” At the firſt 
argument there were objections to every thing but the replication, 

and that was not quite ſpared; for it was faid; that by chat the ; 

plaintiff had diſcontinued his own ſuit. The declaration is upon 
ſeveral promiſes, and conſiſts of five eounts, every ohe of which 

is for ten pounds, and the total of the damages at the end of the 

declaration is laid at twenty pounds. The plea traverſes none of 
the counts, and therefore in fact admits the juſtneſs of the demand, 
the whole of which is laid to twenty pounds; but the deſendant 
pleads a ſet- off, « That the plaintiff, b the obtaining his origh- 
« nal vexĩt, did by note promife to pay to the deſendant eight pounds 
« one month after Mic baclmas, which eight pounds exceed the 

« due to the plaintiff,” The plaintiff replies, the time of taking out 
the orig writ, and traverſes the making of the note before 
that time, and this he is ready to verify. The defendant re- 
joins, that there was no ſuch original writ, er boc paratus 24 


he declaration and replication are both good: but the plea 
is bad, both in ſubſtance and inform.” Hhalladmit, that a note may 
be releaſed before it is payable, and by ſome late acts of parliament 
a creditor, whoſe note is not immediately payable, may come in 
for a diſtribution out of the effects of his debtor, if he is a bank- 
rupt, and may alſo be a petitioning creditor for a commiſſion of 
bankrupt. But thoſe are not parallel-calcs to the preſent ; for the 
7 here is, Whether, at the time of his action brought by 
' plaintiff, there was a debt due to the defendant, upon vieh he 
could bring his action? for this ſtatute of Set-off was made t 
prevent multiplicity of actions; and if the defendant had a dz at- 
the ſame time as the plaintiff had, he might have ſet it off againſt 
the plaintif®'s demand, and then all would be determined Ni one 
action; but then both ought to have a right of action at ſuch time. 
But as this declaration was of Mic haclmas Term, and by! relation 
of the twenty- third of Oc laber, the deſendant could not then bri 
an action upon ſuch note, which was not payable. till the twenty- 
ninth of September following. And though the note was payable 
within a few days after the commencement of the action, yet if 
we determine that if a note payable within a day after an action 
"brought may be ſet off againſt the demand of ſuch action, we no- 
not where to ſtop. The law: preſetibes no limits, and-we ſhould 
in effect determine that a-note may be ſet-off againſt a preſent do 
mand, although ſuch note is not payable in one, two, or three years: 
and this determination would throw us upon this abſurdity, That 
a defendant might ſay to a plea, Ino owe you ten pounds, for 
| "PSS: « which 


n 


N 
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Fern & which you have brought an action, but ſhall not recov 
af one, becauſe in two years time you will be dee to aa ide 


4 
_Kixpzn. 's fone farm; ' which defence, at the very mention of it, abounds 
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with injuſtice. It is further faid, S 
payable at the time of the\declaration, yet tit was due before 
the plea of-ſet-off. This deſerves ſome more conſideration, and 
muſt reflect whether the action was rightly brought or not; 
to ba fre it was: wherefare it; will be barred or abated accor- 
the act which he committed ſounded either in abatement 
; But even in thoſe cales, if the releaſe was given or 
accepted after a continuance by.imparling, oc ma 
be pleaded by actionem non, but ought to be pl 
. fr tha rey Foul 


1175 
5 


1 


ments differ; for upon a plea of as non, the plaintiff mu 
—— ST we Ye if judgment is againſt him; but * 
matter be puis darrein continuance, and judgment againſt 
the plajanit „ he ſhalt neither be amerced, Vaan pda And 
would it be reaſonable that the; plaintiff ſhould pay coſts, &c. 
when at che time of commencing his. ſuit, be 4 pln uy 
| WD 
ration? We need not go into the rejoinder; but that ethight not 
be taken that thot tht cir is right, we have looked into that, and it 


is manifeſt] wrong. The plaintiff in his replication alledges the 
ſuing ou ofa an © E writ, et Bec . eft pt il and we 


. hols jor ewe of craig wi 
M averment. rte. 


Fonxxscux and Avr, Tuftices, were of the fame opinion. 


Berg. Justice. In order to plead a ſet- uff by actio mon, the 
3 the defendant muſt be due at the time of iſſuing the 
original; for yy the demand become due aſterwards, it mult be 

puir darrrin continuance, ,-notwithſtanding the caſe of 


Cree u. Moore a}, where the Court ſcemed of opinion that out- 


in the iff between the declaration and the plea 


need not be pleaded pris darrein continuance; but I doubt 


whether that caſe be Lw. Ide caſe of Emer v. Mayle is 
plainly contrary; it was the caſe of a defence which ac- 
CCCCCFFE!TCTCT0ͤ ˙ es i dead 
there one of the reaſons why the plea was held bad was, becauſe. it 
e API rags 77a 
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ia bar, but puis darrein continuance, In the caſe of Green v. Maire, Pit cat 
the Court might, perhaps, diſtinguiſh an outlawry, wich is a mat- caf 
ter of record, from a matter in d which was the caſe of tber v. Ke. 
Mile, but 1 can fee no reaſon for that diſtinction. Upon the 
whole, I am of the ſame opinion as my brothers. OO 
Judgment was given for the plaintifl. 
A — ” y : . £1 | *t A 
| | tkinſon againſt Seetree. Cid 357. 
JR THOMAS ABNEY, Fuſtice, gave this account of the dif- Diference be- 
ference between the antient COURT OF MARSHALSEA, and tween Tux 
that which is now vulgarly called by the ſame” nume, burt more AT 
properly THE PALACE COURT. Ae pho 
King JAMES THE FIRST erected the latter; its jur:{dition 
extends I round the palace of WHITEHALL ; and the 
ma) the court where he pleaſes, except in the four 
— at Weſtminſter, or in the duchy court. The Cabs / 
ſea court, which is the ſubject of the caſe in Sir Edward 
Gote's N is ſtill ſubſiſting, and is a travelling or moveable 
court, and its juriſdiction reaches twelve miles round about the cburt 
where the King ſhall be then reſident. The parties or ſuitors in 
the old ſea court muſt be of the d, but thoſe of THE 
PALACE COURT muſt not be of the houſhold; for if they are of 
that, they muſt have recourſe to THE MARSHALSEA COURT. 
The ſuits are more troubleſome in the latter, becauſe- the court is 
conſtantly removing: the ſteward of the Marſhalſea is no ninated 
the lord ſteward or maſter of the houſhold; but the Judge of 
palace court, or that which is now commonly cal « Phe 


„Marſhalſea, is appointed by the King's letters patents,” + © 


Milbourn agaiaſt Reade. 1 Caſe 358. 


Tus was an action of treſpaſs, wherein the plainti f declared, If any other 
« that the defendant with force and arms did make an aſſault treſpaſs, not 
« upon the plaintiff in the pariſh of A in the county of Vortbum. within the ſta- 


« berland, and did there beat, wound, and evil entreat the plainciff, ſo tte 23. Car. a. 


« that his life-was deſpaired of, and did then” and there” alſo . f peel 
© obſtruct the plaintiff from getting of coals, and the ooals of the chattels, be ſta- 
« phintiff' there found, took, and carried away of the goods and ted in the de- 
« chattels' to the value of ten pounds, trod upon and ſpoiled, and ration in an 
« one ſtandard of the plaintiff there lately erected, and one roller gen of dt 
© fixed thereupon of the value of one hundred ſhillings, did take, 2 lebten 

4 preak, and pull down, and other goods and chattels to the value and indepen - 

© of ten pounds did take and carry away.” There was A 8E- dent injury, and 
con COUNT very little variant from the firſt. The defendant 3 
pleaded-nof guilty. Ee pete pet tes 
ined in & ſeparate'aRion, the plaintiff, on a general verdif in his favour ſhall have Full cofts, theygh 
the damages are under forty flilſings..—S.C. 2. Barnes" Notes, 208. S. C. 3. Will. $4. cited. 

ll. 4 Tas 


Tang rem, 75. & 18. Seo. 3. la K. K 


var figd, that is to all the premiſcs laid to the' charge 
nt, he is thereof guilty, except as to the tiki 
oods and. chattels in the declaration mentioned; 
l by reaſon thereof to five ſhilli 
and as to the taking 3 a 
| the defendant not guy. | 


Upon ddr vel, tharewes as cartifcets of he Judge that the 
arge was fully proved or that tae title, &c. was in 
2 queſtion. 


2 Tut QUESTION. was, Whether the otif ſhould be inti 
2 1 Full cotts ? his damages beiog the pl be leſs than forty 2 
ates an rs ; and, Whether his caſe is within the ſtatute of 22. and. 

* < - Gor. 2. c. 9. ſ. 136. If it be, be is clearly uot. intitled to, eilt, 
© becauſe the Judge who tricd the cauk: has not certified. us tat 
tafute requires. | 0 


© WikLEs, Chief Juſtice. The plaintiff i in this cauſe * 1. 
: xexded to tax his coſts with the prothonotary, and the defendant 
——ů— why ſuch taxation thould not be {et 
— wriecg this — that the plaintiff is not intitled to full 
bold ng under forty ſhillings, and the Judge not 
certified up — 4 ſtatute of 22. and 23. Car, a. c 9. . 136. 
In to give my opinion, I ſhall proceed through. the ſevera 
Ratutes' of coſts: I ſhall not fay much of the ſtatute of Glaucgſier, 
for unddubtedly by that the plamtiff is intitled to full coſts; unleß 
reſtrained by the later ſtatutes. The only queſtion: is, Whe- 
ther or no the ſtatutes ſubſequent to that of Glancefter have pre- 
vented the plaintiff from having full coſts? The firſt ſtatute 6 
l. c. 6. {.2. whoſe title is, © An act to prevent trifli nd 
_ « frivolous ſuits in law in her majeſty's courts of Weſtmi 
and which __ for its uſefulneſs, ought to have been put in 
executi it was never done ſo until the Sittings after laſt 
S7 — Fan though it ĩs the ouly foundation that the Courts of Vi- 
8 minfter” can go upon in the conſttuction of the ſtatute of 22, 260 
ae . 136. The ſtature of 43, Eliz. c. 6 
enacts, that . won = any pertonal action to ve brought in 
4 of the courts at igfery not bog. tos ang 5k; or. ares 
e ol lands, — — the rrechold or inheritance of any lands, 
2 for any battery e it ſhall to the Judges for the 
ame court, and ſo ſigni :ned or ſex — by the Juſtices. before 
en ee 
r s therein in che ſame court ſhall not amount to the ſum, of f 
3 = ſhillings or above; that in every uch caſe, the Ju — o #4 
2 — '« 3 whom any ſuch action ſhall be puri — 
e aard for coſts to the. party plaintiff any greatęt ot. more colts 
W & io — e eee damages de ere ſhall 
C This ſt e ff. 
8.6. bas, been taken frequently, in common co! deration, 
* ps proccedings, to. have given the Juggs : 
-1uT . authorit) 
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unkority to certify, in order to intitle the plaintiff to coſts. But 
the caſe is juſt the reverſe ; for the plaintiff would have his colts 


as before by the ſtatute of Glaucefter, unleſs the Judge certifies 


the 43. El;z. to prevent his having coſts. But as the es 
— rift upon the 43. Elix. it had 80 effect at all; for MD 
the ſuit was frivolous, and the plaintiff recovered leſs than forty 
ſhilliags, yet he had ſtill his fall coſts upon the ſtatute of Glou- 
efter, and could be only deprived of them by 4 certificate of the 
ulge upon the 43. Elix. o. b. and it appzars from the caſe of Reeves 
v. Butler (a), that there had never_been any ſuch certificate ſince 
the making of that ſtatute. If the preſent was a new caſe, I doubt 
whether I ſhould conſtrue the ſtatute of 22. and 23. Car. 2. 
bly to the later reſolutions; I think I ſhould not; but it 
would be a dangerous thing quieta movere, or to adjudge contrary 
to a great ſucceſſion of caſes for above theſe fifty years; but 
ſhall adhere to thoſe caſes, eſpecially as the latter part of that 
ſtatute enacts, that where coſts alt be given contrary to that 
ſtatute, the judgment ſhall be void. This is a ſtrong reaſon with 
me for adhering to the many later reſolutions ; for if I was to de- 
termine that this ſtatute had. been miiconſtrued as to coſts, and 
that the Judges had given greater colts in ſume actions without a 
certificate than that act of parliament entitles them to do, I ſhould 
make all thoſe judgments liable to be reverſed by writs of error, 
in all caſes where fach writs of error were not barred by the ſtatu 
of Limitations. It is true, that immediately after the making + 
the ſtatute of 22. and 23. Car. 2. the Judges, upon conſultation 
with the prothonotaries, ſcem to have been of opinion that that ſtatute 
extended to other actions befides thoſe of aſſaults and battery, aud 
ations of treſpaſs guare clauſum fregit, as appears from the caſe 
of the Earl of Pembroke v. II eftale (b), ſomething above two 
years after that ſtatute was made; but finc2 the twenty- fifth yeat 
of Charles the Second, it has been the conſtant unitorm reſolution 
of the Courts at We minſter, that the ſtatute of 22. and 23. Car. 2. 
c. 9. was not to be extended to other actions, but to be confin:d 
to actions of aſſaults and battery, and treſpaſs guare 1 fregit, 
25 appears from the caſe of Smith v. ere c). reaſon 
iven in ſome Books, to take a caſe out of the ſtatute 22. and 23. 
r.2. C. 9. is frivolous and idle; as that there was a deſtruction 
or {poliation of a chattel, oc an aſþortavit of a chattel: the talking 
in this way ſeems to ſhew an endeavour in the Judges to find out 
#reafon ti take caſes out of the ſtatute z and becauſe they could not 
find x gond one, they were willing to adopt any reaſon. The ſpoli- 
ation aid ajpartavit'of a mere perſon:] chattel is clearly out of the 
Karate, for. neither of them can amount to an evidence that the 
Uthe of the land was in queſtion z which is requiſite to be certified 
to * Cafe within 22. and 23. Car. 2. c. 9. In giving my 
bpinion in thus Eaſe, tliat the plaintiff is intitled to full colfs without 
acentifigate from the Judge, upon 22. and 23. Car. 2. c. 9. I do not 
ebe Rep. Eq. 93. (e) Raym. 487% T. Jones, 232: 
1400 3. Keb. 247. 2. Stow. 238. 
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Mitnovn#® at all rely upon an aſportavit or che ſpoliation of a chattel, but la 

— or ws Laing oe chr but what I rely upon is, that dh. 

py 955 plaintif, in no caſe Where his damages are under forty ſhillings, 
needs the certificate of a Judge to intitle him to full coſts, ex 

either in actions for aſſault and battery, or treſpaſs guare clauſum 

egit, which is the foundation of the judgments in the caſe of 

Fenn v. Phillips (a), and that of Thomp/on v. Berry (b), on both 

which caſes I found myſelf. The Judges in neither of theſe caſes 

id any regard to the ſpoliation, or aſportavit. In the caſe of 

7,9 v. Philips, the Court could not go upon the aſportavit of the 

hog, for of that the defendant was found not guilty ; nor could they 

upon the ſpoliation or deſtruction of the iheep, as appears from 

reaſon they give in the caſe, which is, that that ſtatute extends 

only to ſuch caſes where the Judges can certify, and they can only 

certify in aſſault and battery, and treſpaſs guare clauſum fregit; 

for the ſtatute of 22. and 23 Car.-2. c. 9. as to all other caſes 

- | but thoſe two, leaves them upon the 43. Eliz. c. 6. thinking that 

effectual enough as to them. Since the making of the ſtatute 22. and 

23. Car. 2. c. . the plaĩntiff cannot have coſts in aſſault and battery 

and e unleſs the Judge certifies purſuant to the act; 

dut as to all other perſonal actions, wherein there can be no certi- 

ficate upon the 22. and 23. Car. 2. c 9. as debt, afſumpſit, trover, 

treſpaſs for ſpoiling his goods, or taking his goods, &c. they ſhall 

f de confidered out cf the . of the 22. and 23. Cr. 2. and in 

ſuch caſes the plaintiff, though his darnages are ſound to be under 

ſhillings, ſhall be intitled to full colts by the ſtatute of Glau- 

eefter ; but if the Judge think the ſuit very frivolous and vexatious, 

he may deprive the plaintiff of the benefit of the ſtatute of Glou- 

cefter, by certifying under the 43. Eliz. c. 6. by which the plaintiff 

will be inticled to no more colts than damages, and to leſs if the 

Judge thinks fit. And I hope that good ſtatute will be put in 

ice, as I have led the way by certifying upon it very lately, 

he next ſtatute relating to coſts is the 8. and 9. Will. 3 c. 11. 

. 4 for preventing wilful and malicious treſpaſies ; upon which, it 
any defendant ſhall be found guilty of a wilful and malicious treſ 

the plaintiff (hall recover not only his damages, but his full coſts of 

ſuit, any former law to the contrary notwithſtanding. This 

flatute plainly ſhews, that the Legiſlature did not underfland the 

ſtatute ot the 22. and 23. Car. 2. c. 9. in the ſame manner as the 

courts at law did, viz. to confine it to two ſorts of actions, but that 

it extended to all other perſonal actions; for the ſtatute of 8. and q. 

tial. 3. vas intended not only to relieve in the very fame forts of 

actions as the ſtatute of Charles the Second did, but gave cofts upon 

a different pritzciple; not to prevent frivolous and vexatious ſuits, as 

the ſtatute of Charles the Second was, but of all ſorts of wilful and ; 

licious treſpaſſes, and that not malicious treipalles in nol ys | 

of all ſorts; and if the Legiſlature, thro" the ſtatute of Gharks the Second 


Aa) t. Salk. 208. and ſte Mr. Evans' s (Inn the el 8 
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took away coſts from no treſpaſſe; beſide treſpaſſes 7 egit, they M1znovan) 


againſt 


have no reaſon to make the ſtat:ite of the g. and q. Will. 3. c. 11. 
{ 4 general, ard fo be extended to all treſpaſſes. In order to 
reconcile the two acts of parliam=nt, there has been a conſtruction 
put upon the latter which I will not adhere to; it is, that the 
ſtatute of Milliam the Third extends only to clauſum fregit, and the fact 
is, that there has been no certificate upon that ſtatute but in clauſum 
fregits 3 though th: ſtatute is not reſtrictive in its words, but gene- 
rally of all treſpaſſes, and made to prevent wilful and malicious 
wel ſſes generally. But there are other actions of treſpaſs beſides 
e of Keen Arie wherein I wi.] grant certificates upon this 
fatute, though none were ever granted before. In actions of 
treſpaſs, indeed, for taking goods and chattels merely, I will not grant 
certificates upon this ſtatute of M illiam the Third, for the abſurdity 
of it. Becauſe, as we have determined that the ſtatute of the 22. 
and 23 Car. 2. extends only to clauſum fregits it would be ridi- 
culous to certify in perſonal treſpaſſes; becauſe, in thoſe, the plaintiff, 
though his es found exceed not forty ſhillings, will have full 
coſts upon the ſtatute of Gloucefler, except the Judge certifies 
upon the 43. Eliz. c. 6. to prevent his having full coſts "The 
caſe in which I will certify upon the ſtatute of the 8. and q. ill. 3. 
c. II. . 4. though not a treſpaſs quare clauſum fregit, is in an 
action of treſpaſs tor a voluntary — malicious aſſault which is not 
attended with a battery; for I cannot certify upon the ſtatute Charles 
the Second for an aſſault only, but I muſt, by the expreſs words of the 


fatute, certify that the aſſault and battery were ſufficiently proved. 


Suppoſe a man draw his ſword, and ſwear he will ſtab me, and 
ſtrike at me, but miſs me; in this caſe I cannot certify upon the ſta- 
tute Charles the Second, becauſe there was no battery, but I will certify 
uponthe g. and q. Vill. 3. c. 11. ſ. 4. that ſuch or aſſault was 


coſts how he can. Such a dangerous aſſault much better de- 


ſerves a certificate upon the ſtatute 8. and q. Will. 3. than many an 


aſault and battery does upon the ſtatute 22. and 23. Car. 2. I 
ſhall only take notice of two or three more little caſes, which do 
not come up to or influence the preſent; ſuch as the caſes in 
Comb. 420. Carthew, 22% 225. 2. Vent. 180. 195. All thole 
caſes are plainly within the ſtatutè of the 22. and 7 Ban 2. c. g. 
in which caſe the plaintiff could not have mote coſts than damages, 
if the latter were under forty ſhillings, except the Judge certified ; 
for in, all thoſe caſes the treſpaſs was committed upon things, for 
the treſpaſſing on which the title of the land might come in queſtion; 
they 'were wer for Feet up of throwing ö hedge, or for 
3885 of the ſoil, or for ſtopping a water-courſe and overflowi 


all which are treſpaſſes upon the Iand, and therefore within 
the ſtatute; and if the Judge would not certify that the title of the 
land came in queſtion, the Judges did right in refuſing full coſts, 
The two cafes" in 2. Vent. 180. 195. are both of them clauſum 
fregits,andare not merely perſonal; and that is the zeaſon which Lord 


wilful and malicious, and let the defendant deliver himſelf from 


oO 
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1 Chief Baron GiLBERT went on, in the caſe of Butler V. Reewe!(a), 


READS. 4% 
1 
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a:caſe which was very ſolemnly determined. It is objected, chat 
the plaintiff ſhall not have full colts in this caſe, becauſe part of 
925 verdick is Within the ſtatute of the 22. aud 23. Car. 2. and 
t therefore the Judge ought to have certified, that the treſpals 

in the declaration js not diy for the taking, breaking, and pulling 
own of a ſtandard and roller, which are perſonal chattels, * 
for an allault, battery, and wounding; and that. as the 
amages found are under forty (billings, the plaintiff ſhall not be 
tiled to full cofts, unleſs the Judge certifies that the aſſault and 
ery was ſuſfciently proved. But I am af opinion, that that 
will not alter the cafe, but the plaintiff will be 1 to his full 
coffs without a certificate, notwithſtanding the defendant is found 
gory of the aſtault, battery, and e By for if that would 
ke any alteration, the defendant world need only to clap it intg 
verdict, and be will 8 deprive the plaintiff, of his coſts; 
t that finding in the yerdic} ſhell make no alteration. as to colts, 
5 che lenden is found guilty of other things in the declaration 
which the plaigt It is 5 intitled to coſts without any certi- 
f cate from the Je: It-is further objected, that the trelpals of 
breaking the roller and ſtandard is ſuch a treſpaſs whereupon the 
He of the land. might come in queſtion, and ſo a certificate ge- 
celjary to carry colts, but the tiile of the land could not, in the 
Lt cale, come in queſtion; ſor the ſtatute ſays, © that the 
hall 41 no more coſts than © Sy where the 


| ſhillings, unleſs the judge certifies 
bl, BRED 24 — 


land mentioned in the declaration came 
« chieff y in Se Now the preſent treſpaſs committed upon 
ſtandard and roller is not laid to be dope on the land of the 
intiff, or on any particular land, but only generally in the pati 
K which, plaivly ſhews ws that the title of the: could not 
in queſtion. as the ſtatute requires, and ſo out the Hatu 
Ang need of a certyficate ; for „ 
e Ratute would be N to be . in the pen: 
rg being no land Bad ap in the declaration. There was r 
t uſech that ſuppp ing the plainti not have full cuſts in 
ths becauſe | his daulages are found to be under forty. bling 
unleſs he ho intitle himſelf to them by A proper certificate, jet 
there bein wounding laid in the dec ration, and W found XL 
verdi The Court may, upon view, &c- incr 
to above forty fullings, and. then, be wy all mat 5 of dir 
the plaintiff v be del to full = the ſtatute of 
. ad needs no Gaia es But there — bes ra caſe cited, 
Razm. 566. in point, where there 2 a wopncing laid in the 
8 and 17 found = the verdickt, yet het, that it would not 


carry, colls; ang, the, rather not. for two A the one, that 2 


woundige is laid in every declaration and. battery of 
courſe, ad i it . not * whether, the verdict finds any vin 


Af 8 * ed %. l ws.” 
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t ĩt or not; for L never knew in my practice, that upon not Micnovey 


to the whole count of aſſault, battery, Where &c. 5 hy 

* would be neceſſary to find the defendant not guil 
8 A maim or gravidus wound Des Paid | in A 
er ma is material, but a general W of courſe throw: 
into declarations, and we cannot increaſe * upon 
wounding in a declaration and verdict. Beſides, wher 
damages are only found under forty ſhillings, the woundi 
muſt be triffing and inconliderable;, fo that I lay no weight at a 

upon the wounding. The other reaſon againſt the woundi 
9 N rial is, that the Judge is not bound or concluded 
verdict; becauſe, if he was, there would be no room for a 
2 bur the power of N is left to the Judge, let 


ig 5 5 — as * 2S * 
f az the Judge is 
2 hy is not 2 1 by Ye, 55 


: 


ths rein; inthe cabdaf nat 


MOI -» 


Philips (a), 2 82255 v. Berry, without regard to aſportavits or 


ſpoliation; which reaſon is, that there is no caſe within the ſtature 
22. and 23. Cr. 2. c. 9. ( 136, in all other fey — 
or aſſaults and battery; and that in all other caſes, a plainti 
recovers upon a perſonal action damages under forty — — 
is intitled to full coſts upon the ſtatute of Clonce 
any certificate upon 1 ler ts Charles the Se WN 
prevented by a certificate upon the 43. Eliz. c. 6. £2. 2 
ec of opinion that th plain hdl all ct, 
© Apxy, Juſtice, was of the ſame pinion, 
Bonxzrr, Fuftice. I apy of che ſame opinion; th plain 
in the preſent caſc is intidled to full coſts. And in order to conſider 
. it will be firſt neceſſary to ſtate the yerdict, to fee what 


the defendant is found g1 ley n iltyof may be 
laid out of the caſe; * Iti is yl, that he is oo und pailyi® 


of the' aſſault, battery, and wounding, but alſo for treadi 
— ſpoiling the — and breaking and ſpoiling [= 


hcl oc Not only” in a Wn Ke a 
in the declaration, or by a Judge, 
* y affidavits, the” Courts have ehought LS 
— invrenle the damages, but the preſent is : 
wounding, and is thrown' of courſe into the declaration. — 
22 the damages, that is not pn he x before the Cou 


„ 
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Mzzovar neceffary to intitle the plaintiff to his coſts ? The firſt ſtatute i; 
cn 2 43. Eliz. c. 6. and by that in perſonal actions for aſſault and 
* * where the title or inheritance of the land is concerned, 
e ﬀ, though be recover ever fo ſmall damages, would be 
1 to his full 2 upon the ſtatute of Gloucefter ; ſo he would 
4 47 n „if the Ju 

not certify to deprive him ut the Judge IG: 
5 power to exclude the plaintiff from full coſts, where his 
ges were under fort > lines in all perſon] A but thoſe 
ault and battery, or where the title or inheritance of land is 
pal ant, for in he cannot certify to deprive the plain. 

cf of full coſts. And though no certificates have been g 
on the ſtatute of Elizabeth till Hors e , and by my Lord 

je Jie Wn bs yet OY ns e notice that ſuch 
rHAcates m ight be The teafow -why 5 
Judges 'have abways refuſed to ac the 43. Eliz, 
v. has been this, perhaps, I hat as ca were very inju- 
ei tized in-1nferior juriſqictĩons in the country, the Courts 
n tif”s coming 
into: Je/tminſter. Hall, as to certify upon 43. Ekz. e. h. to deprive 
—— of full cotts-where his damages were — * ſhillings, 
eſpecially as he had an evident right — — AS! appears 
. obtaining a verdict; and they therefore thought i it too ſevere a 

to canfine men to ſue in country courts, where the Judges are 
frequently . neapable A „ however the defen- 
* ed to a certificate upon the 43. Elia. c. 6. to deprive the 
plaintiff of fill coſts, if the Judge. his diſcretion Row Tap 
caſe deſerved it. The next ſtatute is the 22. and 2 2 


ang} battery, and treſpaſe, but other perſona] —.—.— 

EIT reftrain 4 Tate and at 
treſpaſs gnare clauſum fregit, I 

reaſon: of ſuch ee 


G . om e e ee „ ac. ov ms - 


ae undet eee So that though the firſt words are 
ge yet-the words are reſtrained to ſuch actions wherein 
there can be ſugh certifying of the battery or the like. Keble, who, 
though an inacguraze Reporter, is a pretty hiſtorian of the law, 
proves to us, that there was ſome doubt 1 in the Courts, ſoon after this 
act of parliament of the 22. and 23. Cr. 2. in the caſe of Brown 
v. Toyler (1). That was an action upon the caſe for diſturbing ; 
the plaintift in his common, and one penny damages, and reſtitution 


: ſcallops d there being no certificate on the trial, But it was 
wort 5 for hx the eber been refored by the maj 
8 Styleman v. 


r '@ 3- Keb 1. 


r 


on 
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art of the Judges of England, that the ſta/ute 22. and 23. Car. 2. Mir zerax 
P and not to 8 
ations upon the caſe, or aſſump/its, or ſuch like. But this bock 
only appear poſſible in thoſe two caſes only. The next caſe va 
n 3. ITS the Judges by that determine that the ſtatute | ' 
the Second was notconfined to treſpaſs guare clauſum egit 
only, but takes in other perſonal treſpaſſes. next refolution _ 
is in v. Holden (a),; which is contrary to 3. Keb. 121. and 
e to 4. Kb. 31. The next caſe on the ſame ſubjeQ, is 
cer u. Stanton (b) ; but it was adjourned, After theſe came the 
caſe in Raym. 487. 2. Janet, 232. and 2. Show. 258. and that was 
quite like the preſent caſe. The treſpaſs was laid generally in the 
pariſh, as this is, 8 in any land of che plaintiff, ſo 
2 to britig the title in queſtion, and the Court held it out of the 
ſtatute; and full coſts were given. though there was no certificate. 
Since that caſe there have been many uni ſormj ents, where 
an action of treſpaſs of a perſonal chattel has been held out of the 
ſtatute of Charles the Second. As to actions of treſpaſs quare clauſum 
fregit, for digging of the plaintifP's ſoil, and pulling up his 
&c. or . Kl his land, theſe being injuries immediately to 
the freehald, and it being poſſible for the title of the land to come 
in queſtion upon ſuch hon, the plaintiff ſhall noc have full coſts 
without a certificate, becauſe it is a cafe within the ſtatute, and 
whereupon the Judge might certify that the title of the land came 
in queſtion. But if the plaintiff had declared further, as that 
beſides the breaking and entering the cloſe, and pulling up the 
hedge, the defendant had carried it away, and the jury had found 
him guilty of the pulling up the hedge as well as the former, he 
ſhould have his full coſts without a certificate (cj. The pulling up 
the hedge is a plain injury to the freehold, but when it is pulled up 
and ſevered from the freehold, it ceafes to be part of it, and the 
owner of the land has it as a chattel ; in which cafe, if the treſpaſſer 
catry the hedge away, or burn, or deſtroy it, all theſe are 
injuries, and out of the ſtatute, and an action will lie, as 
in the caſe of ſpoiling any other chattel. And there is a 
ſpoliation of a chattel in the preſent caſe, upon which the 
might have brought his ſeparate action, and have recovered fu 
colts without a certificate (d). " 


{s) 3. Keb. 389. 655. Atkinſon v. Jackſon, cited 1. H. 
(5) 3. Keb. 469. _ Bl. Rep. 295. Mears v. Greenway, 
(c) Com. Rep. 19. 1. H. Bl. Rep, 291. Sce alſo Hullock 
(4) See Caruthers. v. Lamb, Rarnes, Coſts, 42. 48 50. where all the caſes 
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f George againſt Kinch. 
FPHIS was an attion of treſpaſs. The declaration charged the 
= defendant with three ſeveral treſpaſſes. One a local treſpaſs, 
for breaking and entering the erm edn cs — in the 
county of hampton, and there taki ing, driving away, 
— impounding, and — — of the plaint . 
by the com- Another for breaking, &c. of the ſaid rams, is laid tran- 
mand of, his fitorily in the pariſh of Aftrue generally, not —_— it to any 
maſter, and the particular land or cloſe of the plaintiff. The laſt —— 
IEEE plained of is for cutting and brutfing five of the plaintiff's rams. 
the maſter, and The defendant pleaded © mot guilty” as to all the S in 
r declaration, except the tranſitory one of taking, chaſing, &c. 
vant, the repli- four rams of the plaintiff's: and upon that iſſue is joined. But 
cation is deubic, as to the tranſitory treſpaſs of taking, 1 67” of the plaintiff's 
and an ifſue on four rams, the de endant juſtified, and faid, that the place in which 
_ — the four rams were taken, &c. did contain two acres, lying in the 
Ae; but theſe common field of Arne, and ſet forth the abuttals and bouridals 
' Errors are aided Of the two acres, and that the faid two acres were the foil and free- 
dy a v for hold of Peter Haines; and that the defendant, as ſervant of Peter 
the plaintiff. Haines, and by his command, took the four rams doing damage 
og ay ity there, and impounded and detained them in the pound, as is charged 
Yelr. x51. in the declaration, and was lawful for him to do; which is the 
Cro. Car. 61. fame treſpaſs as the plaintiff complains of. 
2. Saund. . | The plaintiff replied, that true it is that the four rams were taken 
Fort. 30% © in the faid two acres ſet forth in-defendant's plea, and that the faid 
two acres were the foil and frechold of Peter Haines; but faid, 
that Peter Haines licenſed the plaintiff to put in and depaſture the 
four rams in thoſe two acres, and that the rams were there by 
ſuch licence, until the defendant in his own wrong took, chaſed, and 
" = them; and YRAVERSED, mat Peter Haines commanded 
the defendant to take the ſaid rams as ſervant, and by the command 
of Peter Haines. 


To this there is a rejoinder, and an ifſue taken upon the traverſe, 
and a verdict for the plaintiff upon both iſſues, and damages to 
five ſhillings. | tia We” 


judgment. The queſtion is, 


SERJEANT BELFIFLD in arreft of ; 
Whether the plaintiff can have judgment upon this verdict and 


0 
record ? It is clear that he cannot ; for if he may, it muſt be for 
the: entire damages found by the verdict, becauſe, as the jury have 
not diſtinguiſhed the damages, or appottioned them upon theſe re- 
ſpective iſſues, the Court cannot do it. The plaintiff cannot have 
judgment for the entire damages, becauſe the defendant's juſtifi- 
cation of taking the four rams damage feaſant has not been tricd, 
nor can be come at or enquired of by the jury, becauſe of an imma- 
terial foreign iſſue, which has crept into the record, and has aggra- 
vated the damages to ſome, but to what degree is uncertain. 


Tus 
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THE FIRST PotxT conſiderable will be, Whether the ſecond - 


iſſue upon this record be really an immaterial iſſue, or not? 

THE oTHER PoINT : If it be fo, Whether it be cured by the 
verdict, or any of the ſtatutes of jeofails, ſo that the Court, bj 
means of any of thoſe ſtatutes, may give judgment for the plaintiff 
without awarding a repl-adcr to try the defendant's juſtification ? 


As to THE FIRST POINT, Such iſſue is totally immaterial both 


in law and reaſon. The cafe is ſhortly this: A ſervant ſees the 
cattle of a ſtranger treſpaſſing upon his maſter's land, chaſes them 
out, and impounds them, without applying for a particular command 
from his maſter for that purpoſe, for which honeſt act of the ſer- 
vant the owner of the cattle brings treſpaſs, the ſervant pleads to 
the action, and muſt plead according to the law, that he was 
ſervant, and by command of his maſter took the cattle damage 
feaſant, and „ee them, as lawfully he might do; the 
plaintiff takes iſſue upon the command of his maſter to the ſer- 
vant only; and the queſtion is, Whether that is a material point 
to take iſſue upon? or, Whether the ſervant can be faid to miſ- 
demean himſelf by w—_ ſuch — thy one 2 maſter's 
round, by driving out e without ing for an 
: —— * his — 4 He certainly * miſ- 
behaved, for it is his duty to hinder the cattle from doing further 
, and needs not go home to his maſter for an com- 

mand to do that which is inſeparably his duty; and for this further 
reaſon, becauſe if he were to wait for his maſter's commands, the 
cattle might be gone, and the remedy for the damage feaſant loſt ; 
and for this reaſon it is, that proprietors of land have a right & 
privilege to diftrain in the night, which they cannot do for rent ; 
and he cited Lee's Caſe (a), as expreſs in point. He then cited 
Bridgewater v. Bythway (6b) In battery the defendant pleaded a 
judgment and an execution, and that the plaintiff aſſaulted the 
bailiffs, and would have reſcued the goods; whereupon in act of 
the bailiffs, and by their command, molliter manus impoſuit upon 
the plaintiff, to prevent his reſcue of the goods; the plaintiff 
replied de injurid ſud propria, and traverſed the command of the 
bailiffs, and the defendant demurred generally; and, upon argument, 


it was reſolved by THE WHOLE Coux r, that the replication in 


verſing the command of the bailiffs was not good, for he tight 

himſelf do that to prevent a reſcue, which is a tort and breach 
of the peace. t 

As to THE OTHER POIXT, Whether this immaterial iſſue be 
helped by the verdict, or any of the ſtatutes of jeofails, eſpecially 


the 32. Hen. 8. fo that the Court, by means of that or any other 


ſtatute, may give judgment for the plaintiff without awarding a 
repleader tot — defendant's juſtification ? he cited to ſhew that 
it is not helped, but that a replcader ought to be awarded, the caſe 


(s) Nel Rep. 46. | 0 „ Lev. 113. 
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of Read v. Dawſon (a); wherein all the Juſtices were of opinion, 
that ſince the making the ſtatute of the 32. Hen. 8. this difference 
had been always taken and allowed, that when the iſſue is perſedl 
material, there ſhall be no repleader, but that it was otherwil, 
where the iſſue was not immaterial. And more eſpecially in the 
preſent caſe, there ſhall be a repleader after the trial of this imma. 
terial ĩſſue, becauſe the defendant has fer forth ſufficient matter to 
excuſe himſelf from the action, for then there will appear upon the 
record ſufficient matter pleaded, without any verdict to try the 
truth of ſuch juſtification; and it would be againſt common 
right and juſtice, that a fair and honeſt defence appearing upon 
the record by means of an immaterial iſſue intervening, ſhall not 
be tried, and the defendant thereby be ſtripped of a fair 
juſtification. And to this purpoſe he cited Pitts v. Polchampton (6), 
where Hol r, Chief Fuffice, takes this diſtinction: That where 
the defendant's plea confeſſes the duty demanded by the plaintiff, 
and does not avoid it ſufficiently, if the iſſue joined be immate- 
rial, and found for the plaintiff, he ſhall have ju , and no 
repleader ſhall be awarded ; for if tried again, it will do the defen- 
dant no good; but if the plea goes in diſcharge of the action, and 
the iſſue is taken immateriay, and a verdi& for the plaintiff, a 
repleader ſhall be awarded: which diſtinction r<conciles almoſt all 
r puts the thing upon the foundation of law and 
on. 4 2 


Sun Inf At DRAPER on the other fide. The iſſue in the pre- 
{ent cale is not immaterial, for the command is traverſable, I muſt 
admit, that if the iſſue is immaterial, there ought to be a re- 

er. If a ſervant has. a general authority to look after the 
land of his lord, the power of diſtraining cattle damage feaſant is 
implied, for that falls within the general authority; otherwiſe 
where the ſervant has no expreſs or general authority te ſuperviſe 
the land, for there be muſt wait for a ſpecial authority from his 
maſter before he can diſtrain, and therefore a command to diftrain 
in ſuch caſe being neceſſary, it is tr=verſable. Upon a former ar- 
gument, I. Ro. Abr. 339. C. p.. . was cited, and Lite. 79. that 
a bailiff of a manor may either himſelf take cattle damage feaſant 
upon the land, or command others to do it ; but this is extremely 


different from the caſe of a common ſervant; for a bailiff of a 


manor is a high officer, in nature of a ſheriff ; has the care of all 
things within the manor ; and is inveſted with great powers and 


Jjuriſdictions; and differs in his authorities from à common ſervant 
as much as poſſible. The bailiff of a manor may do anything for 
the benefit of his lord, and his act ſhall be valid until the lord diſ 
- agree” with it; and the power to diſtrain cattle damage | feaſant 
in a bailiff of a manor, ariſes from his general authority to ſuper- 
© intend the manor. | a EL „ 07 LT 12 34 


"©. 
4 


(a) 2. Mod. 1395 140. | 5) 1. Ld. Ray. 390. 
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It was objected upon a former argument, that the replication 
was ill for duplicity, viz. replying a licence from Peter Haines 
to put in the plaintiff's cattle, and traverſing the command of the 
defendant as ſervant. That the plaintiff ſhould have reſted his 
caſe upon the licence, which would be ſufficient to have proved 
the defendant guilty of the treſpaſs, and that he ſhould not have 
traverſed the command, for now he has put two matters in iſſue. 
But Imuſt ſubmit it, that replying the licence does not make the 
replication double ; for the licence is not replied upon, but-is only 
inducement to the traverſe; and if it is replied by way of induce- 
ment only, it is not material whether the licence is true or. falſe, 
and could- not be traverſed. But ſuppoling' there is duplicity in 
the replication, yet that is cured after verdict, though it would 
have been fatal upon demurrer. | 44 


_ WitLEs, Chief Fuftice, would give no opinion in this, one of 
the parties in this (uit being his tenant, and ſo himſelf imereſted ; 
whereupon he referred it to Sik Thomas ABNEY and Box- 
NETT, Juflices. 

Sin Thomas ABNEY deſired 2 day or two to conſider of this 
caſe before he gave his opinion. | 3 

But Bua NT, Juflice, delivered himſelf at large, that judgment 
ought to be for the — if. J 

Bunxkrr, Jaſlice. I do not think there is any diſtinction in 
reality between a maſter's giving a general or ſpecial authority to 
his ſervant, though that has been inſiſted upon to make the preſent 
ifue immaterial, I always took it that the defendant; where he 
juſtifies as ſervant, is to ſet forth in pleading a general command 
from his maſter, and may give in evidenceeither a general or ſpecial 
command: and upan fuch pleading of a general command, though 
it appears in evidence that there was no command at the time of 
the diſtreſs of the plaintifPs cattle damage ſeaſant, yet if the maſter 
aſſented to the diſtreſs of the ſervant afterwards, ſhall be ſuf- 
ficient to juſtify the ſervant, and will amount to a command pre- 
cedent, according to the maxim, Omnis ratibabitor retro trabitur 
ct mandato equiparatur. Ihe defendant has pleaded © not guilty” 


. 
* 


as to the clauſum fregit or local treſpaſs, and the juſtification as 


ſervant, and taking the cattle by command of his maſter, goes only 
to the tranſitory treſpaſs. 
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Genen 
againſt 
Kixen. 


The queſtion is, Whether the plaintiff's replying a licence from 


.the owner of the ſoil and freehold, and afterwards trayerſing the 


command of ſuch owner to the defendant, to drive and impound * 


the cattle, is not immaterial ? If the plaintiff had confeſled and 
avoided ſuch command, it would have been ſufficient, and he was 
not obliged to traverſe ſuch command, but he might traverſe it; 
for as the command goes only to the tranſitory treſpaſs, it is traver- 


fable. And the diſtinction as to traverſing of commands is laid 


113 N down 
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Youre don in Trevilian v. Pyne (a), namely, that in clauſum fregit the 
For ; 

9 command 1s not traverſable; but — in porn hy 

Kisen. laid tranſitorily, as for taking cattle or goods. In treſpaſs guare 

clauſum fregit, which is a local treſpaſs, if the defendant juſtify 

an entry to the cloſe by the command of or as bailiff to A in 

whom he alledges the freehold to be, the plaintiff cannot, in his 

replication, traverſe ſuch command, becauſe it would admit the 

freehold to be in A. and not in himſelf, which would be ſufficient 

to bar his adtion, although the defendant had no ſuch command; 

for it is not material that the defendant has done a wrong to a 

ſtranger, if it be none to the plaintiff. 'But in caſe of replevin or 

treſpaſs for taking goods or cattle, if the defendant juſtify by a 

command from or as bailiff to A. in whom he lays a title to take 

them as for diſtreſs or other cauſe, there it might be material to 

traverſe the command or authority; for though A. had a right to 

take the goods or cattle, yet a ſtranger who had no authority from 

him will be liable; ſo that both parts of the defeùdant's plea in 

2 caſe muſt be true, and therefore an anſwer to any part is ſuſ- 

The caſe 1. Re. Rep. 46. is, as my BROTHER BELFIELD cites 

it, that the avowing as bailiff in replevin to the perſon intitled to 

the freehold, is not traverſable; but the law is now otherwiſe 

ſettled in the caſe 1. Salt. 107. and RoLLE, Chief Fuffice, diſſent- 

ed from the other three Juſtices in that caſe in 1. Ro. Rep. 46. and 

cited 33- Hen. 6. 3. where is the fame diſtinction as in 1.Salk. 107, 

As to the plaintiff's replying a licence, and alſo traverſing the 

command, and, as it is objected, thereby making his replication 

double, 1 think that is aided after verdict ; and though the plain- 

tiff ought- to have reſted upon his licence, and only have con- 

ſeſſed and avoided the command, and although an immaterial iſſue 

is joined in this caſe, yet that is alſo aided after verdict, in the 

_ cale of Denay v. Mazey, in 2. Vent. 212.: he ſtated that talc, and 

then cited Gro. Elia. 456. Golaſb. 39. 1. Sand. 22: and ſtated 


them. | 

| Judgment for the plaintiF. ; 

Sree jen vey Yagi, 1. orange IE. 
OE — 


The lord of @ | © RAWLIN MALLOCE, Efq. who ſues as well for the 
.. worth » «© poor of the pariſh of Paingten in the county of Devin 
one hundred and « 26 for himſelf, on the 24th day of Auguff, in the ſeventeenth 


ewenty pounds & year of our now lord the king, exhibited to the Juſtices of our 
dev which are granted to another for life, is not thereby gu. Fed to kill game within the 22. & 
23. Car. 2 c. 25. ; for the words t having an eftate, Sec.” fignify an eftate in polen. And e, 
Whether he is ent ted to kilt game on the manor, although be be lord of it, unles he be an % 
or other perſon of higher degree, accerding to the ſtatute.—5. C. but rot S. P. 3. Salk. 291. 
3. Lev. 227, Cro Jac. 195. Cro. Car. 553. 7. Co. 17. 4 Ga 
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« ſaid now lord the king of the bench here (to wit) at Meſmin- 1 


« fler, his certain bill againſt Charles Eaftly, gentleman, one of 
« the attornies of the court of our ſaid lord the king of the bench 
« here preſent here in court, in his own proper perſon com- 
„ plaining of the ſaid Charles Eaftly of a plea, that he render to 
« the ſaid Rawlin, and to the poor of the ſaid pariſh the ſum of 
« ten pounds of lawful money of Great Britain, which he owns 
« to, and unjuſtly detains from the poor of the faid pariſh, and 
« him the ſaid Ratolin; for that the ſaid Charles,not being a 


« qualified according to the law to kill the game, on the thirtieth 


« day of Odlober, in the ſeventeenth year of the reign of our now 
« ſaid lord the king, in the pariſh aforeſaid, in the county aforeſaid, 
« had kept and uſed a certain gun, being an engine to hill and 
« deftroy the game, and which gun he the ſaid Charles had kept 
and uſed for the intent and purpoſe of 2 game, 
« contrary to the form of the ſtatutes in that made and 
«. provided, whereby an action accrued to the ſaid Rawlin, who 


« 2s well, &c. to demand and have of the ſaid Charles five pounds, 


« parcel of the ſaid ten pounds. AND ALso, for that the faid 
« Charles not being a perſon qualified according to the law to kill 
the game, afterwards (to wit), on the fourteenth day of October, 
« in the ſeventeenth year aforeſaid, at the pariſh aforeſaid, in the 
« county aforeſaid, had kept and uſed a certain other gun, being an 
« engine to hill and deſtroy the game, and with the ſa:d gun did then 
« and there deſtrey one pheaſant, contrary to the form of the 
« ſtatutes in thoſe caſes made and provided, whereby an action 
« accrued to the faid Rawlin, who as well, &c. to and 
« have of the faid Charles another ſum of five pounds, reſidue of 
« the ſaid ſum of ten pounds,” To which the faid Charles 
ed, © that he did not owe to the ſaid Rawlin, who as well, 
« Kc. the faid ten pounds, or any part thereof: and of this be 
puts himſelf upon the country. And the faid Rawlin, who as 
« well, &c. likewiſe.“ . = . 
Upon trial of the ſaid iſſue fo joined, it that the defen- 
dant, at the ſeveral times when, &c. was ſeiſed in fee-fimple of 
the moiety of the manor of Daccombe with the appurtenants; the 
demeſnes of which moiety of the ſaid manor, if they were in poſ- 
ſeſſion, were worth one hundred and twenty pounds a-year 3 but 
at the ſeveral times when, &c. all the demeſnes of the ſaid 
manor were leaſed out to ſeveral tenants for ninety nine years, 
determinable on the death of one, two, or three perſons, under 
certain yearly reſerved rents, amounting in the whole to fifteen 
pounds thirteen ſhillings 7 THAT the faid Charles was 
alſo ſeiſed in right of his wife of other lands of inheritance, to the 
yearly value of thirty pounds, and of other lands in reverſion, ex- 
pectant on the death of his wife's mother, of the yearly value of 


fourteen pounds. * 
Whereupon a verdict was given for the plaintiff upon the 
ſecond count in the ** five pounds, parcel of Go 
| 14 | 


Zat rtr 
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hg pl debt of ten pounds, far killing a pheaſant out of the defendanth 


Barret. 
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Tus 1 in law was, Whether the defendant's 
ſo ſeiſed of the faid manor, lands, and tenements 3 aboye, be 4 


qualification ? 


Sun RJEANT BeLFIELD for the plaintiff The preſent queſtion 
depends upon ſeveral acts of partiament. The firit ſtatute is the 
22. and 2 Rs 2. c. 25. .. 3. which enaQts, © thatall and every 
— perſons not having lands and tenements, or ſome 
other eſtate uf inheritance, in his own or his wife's right, of 
the clear yearly value of one hundred pounds a-year, or for 
<<. term. of life, or having leaſe or leaſes of ninety-nine years, or 
« for any longer term of the clear yearly value of one hundred 
<« and fifty pounds, other than the fon and heir apparent of an 
te eſquĩre or other perſon of higher degree (a). And the owners 
« and-keepers of foreſts, &c. are hereby declared to be perſons 
2 by the law of this realm not allowed to have or keep for them- 
« ſelves or any other perſon or perſons any ere „ &c. or other 
* engines aforeſaid, but ſhall be, and are eby prohibited ta 
<« have, keep, or uſe the ſame.” | There are, however, ſome 
anterior ſtatutes for che preſervation of the game, The 25. Hen. 8. 
0. 11. . 5. ig a-tatute to prevent the killing of wild favs at im- 
proper ſeaſons, with this proviſo, © 'T hat it ſhall be lawful for any 
of 2 ar any other that may diſpend forty ſhillings by the 
of , to hunt and take ſuch wild fou with their 
« — only, without uf any net or other engines ſor the 
* ame except it be a long bow or long bows.” The ftatute 
of the 7. Jar. I. c. 11. (. made perpercl by the 7 Car. 1. c. 
is made for the preſervation of pbeaſunts and partridges, and qua- 
lifies petſons to kill them © — have or ſhall have free 
22 warren, or ſhall be lord of a manor or freeholder, who is or 
« ſhall be ſciſed in his own right, or in the right of his wiſe, of 
* lands,. tenements, or hereditaments to the clear yearly value of 
1% forty pounds, or more by the year, over and aboye all charges 
ec 12 Tepries of ſome eſtate of inheritance or of lands, &c. in 
«© his own rjght, or in right of his wife, for term of life or lives, 
tc of the yearly value of cighty pounds, over and above all charges 
«* and reppiſes, or who ſhall be worth in goods or chattels four 
* hundred pounds, by him or themſclves, or by his or their menial 
= or houſhold ſervants ſufficiently authoriſed from their maiters, 
f to take plcaſants or partridges in the day-tupe only, in and upon 
8 own or their maſters ee · warren, manor, and freehold, or 
y part of them.” I mention thele ſtatutes to ſhew the 
<> a that is carried on from time to time with reſpect to the 
enues of perſons intended to be qualified. The defendant has 
t ſufficient yearly revenues to he qualified to Kill the game. 


* r 7, Term Rep. $4 All 
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All the lands claimed to qualify him, excluſive of the reverſion in Marton 


the moiety of the manor and demeſnes of Daccambe, are not 
enough to make up a qualification: ſo the fingle queſtion is, 
Whether or no a reverſion expectant upon a leaſe or leaſes for 
ninety-nine , determinable on one, two, or three perſonsdying, 
is ag as having of lands, tenements, or heredita · 


lify the revetſioner to kill game, his real yearly income being under 
one hundred pounds a-year, till the reverſion falls into ? 


agreeable to the income they haye N The reaſon 
the Legiſlature reſtrained the power of killing the game to — 
cular incomes was, that perſons who could not ſpend ſo much 

ly for their families might not loſe.their time and neglect their 
dulineſs in the idle diverſion of ſporting and ſhooting the game. 


Ms, SexjzanT ExxE for the defendant. There is only one 
queſtion ſtated at the foot of the caſe; yet I will conſider it upon 


two views, | 


Tux F1zsT, Whether the defendant as lord of a manor ſimply 
without any regard to his yearly revenue, is not qualified to ki 


game ? 


Tux ornn, Whether the defendant's eſtate, as appears in 
the caſe, be not a qualification ? 8 7 


As to the firſt, Every lord of a manor is qualified to kill game. 
The proprietors of manors generally were barons, and the manor 
itſelf compoſed of demeſues and courts baron. At preſent, indeed, 
ſeveral perſons have manors without any lands, the demeſnes havi 
been ſold and diſannexed ; but the property of a manor "ie 


iT 


membered of its rents and revenues is ſtill conſidered as 4 royalty 


or juriſdiction ſo favoured as to entitle its maſter to many privileges, 
and among the reſt that of killing of game. With manors the 
Crown uſually granted free warrens; and though many ſtatutes 
have been made to preferve the game, under ſevere penalties, yet 
lords of manors have been always confidered as privileged per- 


fons, and qualified to deſtroy game. The firſt act of parliament. 


which takes notice of lords of manors is the 1. Fac. 1. C. 27. 7. 


Favrtiy.. 


* 
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* and that ſtatute recites, 4 That the g game was outrageouſly de. 


EASTLY. 


| ene e Ge bong 


® firoped, eſpecially by the vulgar fort of men of el. 


« who were not able to pay the penalties ;”” and enaQts, that it 
« ſhall be lawful to and for every lord of a manor to keep phea- 
« fants and partridges, &c.“ The ſecond ſtatute is the 7. Fac. 1. 
ſect. 11. to the fame purpoſe as the 1. Fac. 1. ; and theſe 


— Ratutes are made perpetual by a ftatute in the 17. Car. 1. 


The next ſtatute is the 22. & 23. Car. 2. c. 25. which recites, 
That divers diforderly perfons, leaving their lawful trades and 
« employments, betake themſelves to the deſtroying of the game 
wich guns, &c. to the prejudice of gentlemen, noblemen, and 
« Jords of manors ;” for remedy whereof it enacts, © that all 
« Jords of manors or other royalties not under the degree of an 
te eſquĩire may, by writings u their hands and ſeals, authoriſe 
e one or more gamekeepers within their royalties or manors, who 
« ſoauthoriſed may ſeize all guns, & c. for the killing of game within 
the precinas of ſuch manors, as ſhall be uſed by any perſons 
4 n that ſtatute prohibited to uſe the ſame: and ſuch 
keepers may ſearch houſes in the day - time, by a warrant 

« a juſtice of peace, and ſeine guns, &c. to the uſe of the lord 
of ſach manor where they ſhall be found, or otherwiſe cut them 


© to pieces, or deſtroy them.” If by this ſtatute lords of manors 


authoriſe gamekeepers ta kill e and to ſeize guns, &c. it 
—— Sh wor nap by 8 ona gonad.) oil 
himſelf, for — be him * the privileges of his 


ſervant. And why does the ſtatute authoriſe them to make 
gamekeepers to preſerve the game, unleſs they themſelves had 
dainteres in itz nnd power totake and defiroy it, apt five the 

ns, &c. of unqualified perſons ? Yet it is clear and ſettled, 
We ccc 


But it pay be objeBted, that no lord of a manor can make a 
eeper, ERA ſuch lord of a manor himſelf be of the d reg 


57 an eſquire. The import of this word Muire is very in 
- nite. The origin of the name and dignity is very antient and 


k. Formerly they were only ef wires who jus ſcuti, 
«emit hex hee in hu, but now almoſt every- 
body are efquires, /, In the caſe, of Carpenter v. Adams (a) it was 
determined, nobody but He lord or lady of a manor can make 
a 9 to kill game; ah yl if his ſervant cando it, he himſelfmult 

wered to do it by virtue of his own inherent _ If the 

rd of x manor ill game opt gf hi manor, he is e to an 

action of treſpaſs, but not liable to the penalty of the ſtatute which 

is ryan ſued ; All the treatiſes . the game laws mention 

lords of manors to be qualified to kill dw and as the preſent is 
ds 


ee 


- © @& © % 


dan 0 Comb. 183. 


N 


ä 8 r as « . 


* 


T Baty Term, 17. & 18. Geo. 2. In C. B. 


47 


expounded beneficially for the defendant. The actual poſſeſſion Maxxer 


of an eſtate is not the only qualification mentioned in the ſtatute, 
ſince that is diſpenſed with in the caſe of the eldeſt ſon 7 
or of any perſon of higher degree, who are qualified to kill the 
game, although not worth one farthing. | 


As to the other queſtion, he ſubmitted it, that the defendant may 
be faid to have an eſtate of inheritance to the value of one hundred 
pounds a-year. He has ſome in poſſeſſion, and the reſt in reverſion 
after the determination of an eſtate for years. «A reverſion is a 
tenement and hereditament in notion of law, and therefore within 
the expreſs words of the ſtatute of the 22. & 23. Car. 2.; and in 
the caſe of pleading a reverſion after a term for years, he muſt alledge 
that he is ſeiſed of it in his demeſne of fee; here is no eſtate of 
freehold intervening, but only an eſtate for z and in law, 
the poſſeſſion of the leſſee for years is the af the rever · 


Wir Iss, Chief Fuftice. If the defendant is not qualified, as 
Ne rtainly is not by his eſtate within the 
ſtatute of the 22. & 23. Car. 2. c. 25. f. 3. neither within 
the words or meaning of it. The words are, — 
and a, man cannot be ſaid to have an eſtate when another is in 
poſition of it, and he himſelf only a nude reverſion, or at leaſt not 
attended with rents ſufficient to make up his other yearly income a 
qualifying eſtate ; and it would be . — thing to ſay, that 
2 man entitled to a bare reverſion of a pounds yearly value 
after the expiration of a thouſand years ſhould be faid to be quali- 
fied within this act to kill game. But the next words are 

» * of the clear yearly value ; which muſt mean payable 
to him who is intended to be qualified. But this caſe is leſs within 
the meaning of the ſtatute ; F6& Ir appears from the former acta. 
and the ſtatute of Charles the Second, and the meaning of them, 
that perſons not {ne Pcs ye amy to maintain themſelves 
and families (and the e the ſtatute fixes the income) ſhould not 
deſtroy their time in theſe idle diverſions or os upations of killing 
the game. If then reverſions or remainders were to pe qualifications, 
a hundred people might be qualified by one and the ſame eſtate, 
hem | remainders properly one after another. Suppoſe a 
man has a hundred pounds a-year, and owes as much as it is worth, 
by the conſtruction contended for he may fell his eſtate, and fill 
preſerve his qualification, for he may fell it for a thouſand years; 
and if the reverſion is a qualification, he is ftill qualified, though a 
„„ Ps Fr | a 

a) An equitable as well as thoſe ke claims. 

„ but 22 v. Hall, redeem alſo Lowndes 
whatever kind it may be, muſt be of the <. Lewis, Cald. 188. that a life-eftate bf 
value required, clear of all mortgages or lefs than 150l. a-year is not a qualifica- 
in cumbrances created by the owner, or You to Ki game. « * 


r. 


= 
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But 1 have ſome doubt whether the defendant, as lord of a manor 
fimply, is not qualified to kill game within his own manor. 
Though the ſtatute of Charles the Second i impowers all lords of 
manots not under the degree of © ef; _ to impower 
keepers to prevent the game, &c. an * preſent — ana 
only ſtiled © gentleman” upon n yet that will be no obſtrue. 
tion to his qualification, becauſe che ſubſequent ſtatutes ſpeak of 
lords and ladies of manors,” without confining them to any 
degret of -gentility 3 and a lady of a manor cannot bear the title 
required by the ſtatute of Charles the Second; ſo that at preſent a 
lord of a manor may, I think, make gamekeepers, though under the 
degree of an e/quire; Re ee Aa gd 
lord of a manor ma r do it 
without being puniſhed by a penalty (4). 

Aer r. Fuffice. In Cay: Hrridgment ofthis ſtatute of Cherle 
the Second the. word clear is omitted. This caſe will 
upon the conſtruction ot three ads of parliament. The 


—.— Car. 2 7 —— oe pope EE 


ahe third fort of perſons — to kill game are pe 

ſtates ; and I am quite -latisbed that the effate te 7 pr Jr 
not qualifyhim. This. very — —— re determined A 
King s bench upon 2 xery great debate ſome years ago, where 
eman in £fex, who "ar — pounds . in 5 
gleſbon and one hundred and fifty pounds in reverſion.cxpectant on 
‚ re. r 
Bunusrr, Jaflice, was clear, that the eſt ate was no 
ton, but had ſome doubt as to the other point; for — 
that the lord. of a manor is entitled to kill game withun his 
manor as well as his gamekeeper, yet he thought he would be liable 
to the penalty, if he uſed a gun to deſtroy game out of the boun- 
" garics of his manor. And A 
— PRE NG payee oi ty $64 Sd 
) It is determinedgthay Sans pas = acted ted nine 


or other perſon of higher degree, as uch, fon of other perſen of higher degree is. 
24. hot qualified under the 22. & 23. Car.2, Jones v. Smart, 1. Term Rep. 44- 
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r 


„ RC... 


lens ſun';"but the plaintiff's 


Trinity Term, 17. & 18. Geo. 2. In C. B. 489 
ALL THE CourT AGREED, that the mere having a gun was Matters 
no offence within the game laws, for a man may keep a gun for N 
the defence of his houſe and family, but the party mult uſe the gun LY: 
to kill game before he can incur any penalty; and they ſaid, this 
point was ſettled and determined (a). | Kd 


Adjourned-as to one point only. 


(a) This point was ſettled in Trinity Sayer, 15. 8. C. . Wit 375. Rex 
Term, 11. Geo. 2. Rex ©. Gardner, wv. Hunt, Dougl. 633. n. Avery ©, 
2. Stra. 1098. 14. Viner: Abr. 3.— Hole, Cowp. 825, Rex v. Hartley, 
See alſo upon this ſubjeRt Rex v. Filer, Call. 175. Rex v. Thompſon, 2. Term 
1. Stra. 496. Wingfield v. Stratford, Rep. 18. * | 


N ASSAULT AND BATTERY, the plaintiff in his declaration te- & decharation in 
cited the original writ, © that the defendant was attached to P vi ar- 


„ anſwer the plaintiff in a plea, wherefore with force and arms he ce, ee 


made an affault upon the plaintiff, and him did beat, wound, »1s. “ Whereas 
complains, WHEREAs' the | faid ©* fendane, on 


cc arms, made an 


There was another count, AND ALSO that WER Bas, &. « aflault, Kc. —18 


And the declaration concluded, © whereupon the faid plairitiff fays, good, in the 


"# 


that he is injured, and has ſuffered d to fifty pounds ; and ©" Pleas, al- 
« thereupon he brings his ſuit.” 2 the d- GR. 
fendant was found guilty. | | Aan 


Ir was MOVED in arreft of judgment, becauſe the declaration js 5. C. 2. Barnes, 
3 


totally recital, and nothing poſitive againſt the defendant. 3 


Daran, Serjeant, for the plaintiff argued, that although the de- 295. 447. 

ins with a recital, it concludes with à poſitive aver- 3 WIH 203. 

ment that by reaſon of the two batteries the plaintiff is injured, and 3 — 
bas damage to fifty pounds, and therefore the preſent objeQtion is a 
trite one 3 and though there are two or three old Books where it 
has prevailed, yet by the ſeveral modern authorities it is quite diſ- 
countenanced. In Daile v. Coates (a), in treſpaſs, the writ was for 
breaking the plaintiff's houſe vi et armis, &c. the doors, and taking 
away his goods the count was to the ſame effect, but omĩtting 
vi et arms, and without ſaying bona ſua ; after a writ of enquiry 
of damages awarded, for want of a plea of the return thereof, it was 
moved in arreſt. of judgment, FIRST, that vi et armis was omitted 
in the count; SECUNDLY, that it was not alledged in the count 
that the plaintiff had any 1k Bro the goods, for it is not ſaid 
nſel anſwered, that in the common 
pleas the writ was part of the count, and the matters omitted in the 


count were in the writ ; and ſo the writ ſhall make the count good, 


(a) 2. Lutw. 2509. 
for 


490 
Hatz 


Doro At. 


- . 


. 


Trinity Term, 17. & 18. Geo. 2: In C. B. 


for the count refers to the writ ; and the plaintiff had judgment. 

In the caſe of Hardy v. Taylor (a), error to reverſe a judgment in 

treſpaſs, becauſe the declaration was emer c. Without 

ſaying ad valent iam in the count: 
ourt 


between a ſuit by bill and original? In Warren v. (b), 
in treſpaſs, the plaintiff quare cum; it was moved in arref} 
of judgment; but no rule was made, the Court being of opini 


« defendant became bound to the plaintiff, &c. yet the defendant 
< has not paid the plaintiff, whereupon, &c. This is the fame 
Cafe, as it concludes with a poſitive averment. 


Mn. SzX ISA r that judgment ought 
ri 


ts be arreſted,” and cited Briggs v. Sheriff (c): That was error 
of a judgment in the common pleas, in treſpaſs of battery, becauſe 
— is, ** quod cum, c. becauſe there is no abſolute 
affirmation of the treſpaſs, but only by inference ; but an action 
upon the latter caſe is good enough. I he reaſon is, becauſe in 
vi et armis a fine is to be paid to the king by the party for 
breach of the peace ; and therefore the treſpaſs muſt be poſit 
averred : but in the latter caſe damages are only to be recov 
and the defendant amerced. That in actions upon the caſe, indeed, 
the conſideration is laid by way of recital, © whereas the defendant 
« is indebted to the plaintiff, &c. ;”” but then there follows 2 
poſitive averment, © that in conſideration thereof the defendant 
'< promiſed, &c. and has not performed, &. 
SerJEANT DRAPER in reh, That the whole declaration in 
caſe is recital, and only the breach all poſitively ; that the 


caſe of Briggs v. Sheriff was cited in Good. 251. 3 und yet that 

caſe, though commenced originally in the king's bench, isadj 

_ contrary to Cre. E{:z. 507. ; that all the other caſes he has cited (a) 

are all of them ſuits ori _ commenced in the king's bench, 
th 


oh 9 declare 1 


defendant in cn mareſc ball, 
is not part of the count; and there has been formerly 


an | 
a diſtinction between ſuits commenced in the two courts, whereby 


ſuch declarations have been always aided in this; and now the 


Eing's bench itſelf holds ſuch declarations to be good; even in that 
court, and aid it by ordering it to be filed; and they did fo in a 
late caſe ; fo that all theſe reſolutions are overturned.” © + + 


Mx. SERJEANT BooTLE then ſtood, up as amicus Curie ; and 


dad, he was of Counſel in a late caſe in the king's bench, where 


(«) 2. Sid. 250 e Lev. 206. 's. e 197 
( Barnes, 174 2. Salk: 646. Bulſt: 2 C 
(e) Cro. Hs. $07. 47. 9 
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he took the ſame objection to a declaration there as is made in the 
preſent caſe ; that the Court over - ruled it by ordering the bill to be 
filed z and that they would amend the declaration by chat: fo that 
now both caurts are uniform as to their reſolutions, and there is no 
diſtinction whether the ſaid ſuit be by original in the common pleas 
or by bill in the king's bench, for both courts will now amend. 


Wirss, Chief Fuftice. There are a multitude of antient 
caſes where the words © guare cum” and © gued cpm” in declara- 
tions of treſpaſs. have been held to be fatal. But the Judges in 
modern times have been diſſatisfied with the doctrines of thoſe 
caſes ; and fearful of directly declaring they were not law, yet ve 
deſirous to get over them, they endeavoured at a diſtinction; and 
it has been three or four times determined, that there is a difference 
between ſuits commenced by original in this court and by bil] in the 
king's bench ; and though it might be right to arreſt judgment in 
the king's bench for ſuch a defect as the preſent, yet it would be 
otherwiſe in this court, becauſe the original is part of the count ; 
and if the original is right, and the count wrong, yet the latter 
may be helped and amended by the former ; but otherwiſe in the 
king's bench, for there the bill is not of the count ; for there 
declare agaiuſt the defendant in cada mareſchalli; and though 
the bill be right, yet if the count be wrong, it cannot be amended 
by it. But if | was in that court, I would break tirough that diſ- 
tinction :,avd I am glad to hear from THE BAR that they have 
done ſo in a late caſe there, by ordering the bill to be filed, and 
2mending the count by that; for it would be ſhameful that ſuch an 
objection as this, aſter the "ſtatutes, ſhould overcome a verdict. 
As to the diſtinctions between actions on the caſe and debt, or 
why this declaration of treſpaſs of affault vi ef arms is not as well 
as ations upon the caſe or debt, I cannot tell. Ihe principle I go 
upon is, to prevent the forms of things deſtroying the ſubſtance. 
If this objection had been affigned ſpecially for cauſe of demurrer, 
it might have met with different ſucceſs ; but as it is made after 
verdict, it may receive a plain anſwer, becauſe if there be enough 
found to give judgment upon, there it is cured ; and I am of opi- 
nion, that there is ſufficient found to give our judgment according 
to the juſtice of the caſe. The preſent averment is as good as in 
all actions of the caſe ; for in ſuch declarations not only the confi- 
deration, but even the promiſe, the foundation of the action, comes 
by recital, and under a whereas,” and is like the preſent caſe. 
But I ſhall ant ver further, that though the averment in the preſent 
caſe is not according to the common form, yet the plaintiff could 
not obtain a — without proving what comes under. the 
« whereas” at the trial. The declaration is, „ whereas the 
« defendant did ſuch a thing to the plaintiff, ande he is damaged; 


the word “ und is properly tranſlated, ** by: reaſon whereof he 


<« received damage,” the jury having given damages; and they 
muſt be by reaſon thereof, becauſe there is no other laid for them 
to give damages upon. It is the fame thing as though it had been 

| | A averred 
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fn, * intiff is damaged in twenty pounds, by reaſon that 

« the' defendant beat him, is world bes - averment z 
and the preſent cafe is like it. 5 | 
Aanzr, Juſtice. I remember it was always mentioned in the 
king's bench, that ſuch declaration as this was good in this court, 
though bad in that: the form of declaring in the courts was con. 
ceived to occaſion the difference; here there is an original, but 
there there is none. But I am now glad that they help fuch decla- 
rations in thateourtafter verdict byamendment, by ordering the bill 
to be filed. I agree with my Loxp Carey Jos ric in everything. 


BuanxeTT, Fuftice. I remember the caſe of Franklyn v. 
Reeves cited by my Brother; and the concluſioti Lon Harp. 
wICKE came to was, that as in the common pleas he took the writ 
to be part of the declaration, he would ſend for the original by 
awarding 2 certiorari ; and when that comes here, we ſhall have 
the fame foundation to amend by as the court of common pleas 
would ; and the judgment was affirmed. | 


Tux Cour. Rule for arreſt of judgment mul be di- 
charged (a). eo ra 


_ Sex White v. Shaw in the common — ee cum, Wc.” was held good on 
pleas, where a declaration in treſpaſs vi er a ſpecial demurrer. 2. Wut 203. 


; - Wynne againff Wynne. 2 
T* FOLLOWING RULE was obtained to ſhew cauſe why 2 
recovery ſhould not be amended i Tus Dar the ſeventeenth 
day of April 1744, after Term in the ſeventeenth year of George 
« the Second, upon reading the record of the recovery ſuffered 
u between the faid parties in Eaſler Term 1740, and the indenture 
4 declaring the uſes of the {aid recovery, iT 1s ORDERED, that 


Wathin Wynne, Et. and Jane his wile, which faid Fane claims 


1 title to the remainder of the premiſes compriſed in the ſaid 
« recovery, upon notice of this rule to be given to them, ſhall 
« ſhew cauſe to this Court, on Thurſday the twenty -ſixih day of 
Aug uſt, why the record of this recovery ſhould not beamended by 
« ſtriking out the words © aft which day,” relating to the return of 


« the words following, 9 the is to ſay, an the 
ame 


6 th day of May, in the Term, upon the motion of the 
lden Serjeants, WIIIESs, WxNxE, HAYWARD; and Da A- 


PER, for James 
And now in Trinity Term, in order to induce the Court to the 
aboye amendment, the affidavit of Hr. Thomas, who was employed 
by 74 Apperley and his wife to ſuffer the recovery, was read, and 


« THOMAS 


Apperley the ſurviving youchee, and for the de- 
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« Tuomas THomAs ſwears, that being employed by Dr. 
« Apperley to ſuffer a common r ſeveral manors, &c. in 
« which Maitin Wynne, E. and Corbett Kynafton, Eſq. are 
« demandants, the faid deponent Thomas Thomas tenant, and the 
« ſaid Dr. James Apperley and Alathea his wife the vouchees, 
& he; the ſaid deponent, did, ſome time in the month of April 1740, 
« iſſue out and ſend down unto Dr. Apperley a wtit of dedimus 
« poteflatem, directed to certain commiſſioners therein named, to 


« take the warrant of attorney of him the faid Dr. Apperley and 


« Alathea his wife; and the ſaid warrant being taken and acknow- 
« ledged, the ſame, together with the ſaid writ of dedimus, were 
« returned to the fail deponent, in order to have the faid recovery 
« arraigned at the bar ; and that the faid deponent having pre- 
« . a proper præcipe at bar, he attended at the bar of this 
1% honourable Court, on the fifth day of May 1740, with the ſaid 
« præcipe, dedimus, and warrant of attorney, and the ſaid recovery 
« was then and there arraigned according to the uſual form of 
© arraigning recoveries ; and the faid recovery being fo arraigned 
« as aforeſaid, the ſaid deponent did, on the ſeventh of b 
« compound the writ of entry in this cauſe (which writ is teſted 
« the ſecond of April, in the thirteenth of George the Second, 
and returnable from Eaſter Day in fifteen days, as appears by a 
« copy of the faid writ in the deponent's cuſtody, who upon the 
« ſeventh of May aforefaid paid unto Mr. Stephen Wicking, who 
« acts as deputy-receiver of the fines or king's ſilver, the compo- 
« ſition · money or king's ſilver paid upon the ſaid ſeventeenth day 
« of May; for that it appears dy the faid defendant's day-book, 
« wherein he makes an entry of the ſeveral ſums ot money he lays 
out for his client's account, that he paid, on the ſaid fifth of ay, 


« for paſſing the recovery in this cauſe at bar and for court fees, 


te the ſum of nineteen ſhillings, and that he paid the compoſition- 


4 money or king's filver on the ſeventh of to the amount as . 


« above). But after judgment and execution of this recovery, 
% Watkin Wynne and Fane his wife come into the court of king's 
bench, and bring their writ of error, ſuggeſting, that the ſaid 
% James Apperley and Alathea his wife, the vouchees in the faid 
recovery, at the time of proſecuting the writ of entry, were ſeiſed 
c of the ſaid manors, &c. in their demeſnes of fee tail, that is to ſay, 
© to the ſaid Alathea and the heirs of her body, remainder to the 
« faid Fanc, the wife of the ſaid Yattin, and to the heirs of her 
@ body iſſuing; and Mattin and Fane his wife aſſign for error, 
« that Alathea died at Shrewſbury on the tenth day of May, which 
« js before the rendering of judgment, and that ſhe never had any 
e ifſue of her body, and fo the judgment is erroneous ; and pray 
« for ſuch error the judgment may be revoked and annulled, and 
« that the ſaid Matin and Jane his wiſe to all that they had loft b 

the rendering of that judgment may be reſtored. JY/athin Wi 


« liams Wynne, the ſurviving demandant, being warned into the 


« king's bench, takes iflue, that Alathea did not die before judg- 
neut: which iflue went down to be tried; and the jury at 
Vol. VII. K K 4 Shrew 
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& Shrewſbury found a ſpecial verdict, that Alathea died on the 
4 tenth of May, but know not whether that was before judgment, 
but ſubmir ir to the Court. After two arguments of ſuch ſpe- 
& cial verdict, the Court of King's Bench were of opinion una- 
„ nimouſly; that Alathea died before judgment, till they had applied 
to the court of common pleas to have the recovery amended in 
„the manner as is above ſtated.” .. 


SEINNER, Px1:18, azad BooTLE, Serjeants, ſhewed cauſe 
againſt the amendment; and there were ſome affidavits read, 
that the Court ſhould not favour Dr. Apperley in this amendment, 
becauſe he was no purchafor for a valuable conſideration, but a mere 
volunteer; and though he married a lady with fo large an eſtate, 
and had a large fortune of his own, yet he made no ſettlement u 
her; that the plaintiffs in error were entitled to this remainder 


_ after an eſtate- tail which is now ſpent ; and that ſuch remainders 


are valuable things in equity; and cited 2. Vern. 551. 1. Vn. 
470. 485. | | 

Skiern, Serjeant. Although common recoveries are 
favoured as common aſturances, and though amendments have 
been allowed even after a recovery has been ſuffered thirty years, 
yet the preſent is ſuch a caſe as is not entitled to it. The 
forms of judicial proecedings are to be kept up, leſt it be a temp- 
tation to clerks to grow negligent in the entries. In Palm. 228. 
it is ſaid, when recoveries are ſuffered by thoſe who are enabled to 
do ſo by law, they are to be favgured, otherwiſe they are to be 
taken ſtrictly. The perſon here was enabled to ſuffer a recovery; 
but this is not ſufficient, without complying with the modes the 
law preſcribes in its conveyances, although there appeared a plain 
intention in the parties to ſuſfer this recovery. Bargains and ſales 
without inrolment, or releaſes without antecedent leaſes for a year, 
will not paſs eſtates, let the intentions of the parties appear ever ſo 
ſtrong. Themiſtakes or mere vitia clerici may be ſet right, if there 
are proper things to amend by, or it appears that the inſtructions 
are right ; they mult, however, be ſhewn : but the ignorance of 
clerks is never amendable. There is nothing here to amend by. The 
inſtructions to the clerk or deed to lead the uſes cannot help this 
record, nor is there any one part of the rolls whereby the preſent 


amendment can be granted, tor there is never any entry or memo- 


randum at what day recoverics are arraigned at bar. Where the 
tenant comes in perſon to the bar, and vouches to warranty, if the 
vouchee do not appear the tenant prays a ſummons to warrant, 
and it is awarded to fetch in the vouchee ; but in this caſe the 
prothonotary only enters the appearance of the tenant ;z and judg- 
ment, where there is ſuch ſummons, cannot be given till the 
return thereof, But the prothonotary never enters the appearance 
of the vouchee, where there is a ſummons to warrant ;z io nothing 
appears upon the roll when the vouchee did appear; if not, then 
tuis amendment cannot be made, that the vouchee appeared on the 
fiith of May, becauſe the record can give no inlight to ſuch altera- 

tion 3 
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tion; and Mr. Thomas's affidavit, which is only a matter in pais, 
cannot be received as authentic enough to alter a record, which 
ought only to be rectified by ſome part of the record itſelf, or at 
moſt by the indentures to lead the uſes, and not by affidavits; which 
were not part of the tranſaction, but made long after the recove 
was completed and everything cloſed. He then cited 1. Leon. 86. 
where it was moved by Szrjeant W ALMESLEY, if a common 
recovery be to paſs at the bar, and the tenant is ready at the bar, 
and vouches to warrant A. for whom one is ready at the bar, and 
the tenant is ready at the bar to appear for the vouchee by his 
warrant of attorney, it was held, that this appearance was merely 
void, for in ſuch caſe the vouchee ought to appear in perſon, 
becauſe there was no ſummons ;z but where ſummons iſſueth, and 
the ſame is entered upen the roll, there the vouchee at the return 
may appear in perſon or by attorney; and this was the clear opinion 
of all the Juſtices, and alſo of the prothonotaries. In the 
preſent cafe there is a ſummons to warrant, which was not re- 
turnable till the ſixteenth of May, and the vouchee could not ap- 
pear either in perſon or by attorney till then. It happened ſhe died 
on the tenth of May, which was before the return; and the amend- 
ment prayed for is, that ſhe appeared by attorney on the fifth of 
May, and fo judgment given before her death. If this amendment 
is n:ade, it will purge one error by making as great a one, viz. 
that the vouchee appeared by attorney before the return of the 
ſummons to warrant, which will make the recovery void, accord- 
ing to that caſe in 1. Leon. 86.; It is quite reaſonable that 
where tt, re is a ſummons to warrant, the vouchee ſhall not appear, 
either in perſon or by attorney, till the return thereof, becauſe the 
cauſe is continued to the day of the return of the ſummons, by 
entering, & that the ſame day (the return day of the writ of ſum- 
mons) * is given to the parties aforeſaid ;** fo that if the vouchee 
could appear before the return of the ſummons, it would be a ſur- 
prize upon the demandant, who does not expect to count againſt 
the vouchee until the day given by the Court to all the parties, 
which is the day on which the ſummons is returnable. 


Mr. SERJEANT PRIME againſt the demandant. I do not 
know but as this eſtate was the wite's, that the recovery ſuffered by 
her was a void act, for the warrant of attorney may be preſumed to 
be given by compoſition; for the dedimus pete/iatem requires no 
ſcparate examination, but is general to take the warraat of attorney 
of the huſband and wife; and the wife might comply propter ter- 
rorem. Though fines and common recoveries are the higheſt 
public aſſurances, yet there are frequently ſuch defects in them as 
the Courts think incurable; and they are frequently reverſed. by 
writs of error. In Sir Nicholas Bacen's Caſe (a), a recovery was 
held to be errdneous, and reverſed, for a miſtake ſomething like 
the preſent. This Court goes further in the amendments of 
fines and recoveries than of adverſary proceedings ; but there 


" (a) Dyer, 220, 
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are no inſtances of amendments of recoveries but where all the 
parties or their repreſentatives who.are intereſted aſſent, or where 
the party who prays the amendment has t equity on his fide b 
paying 2 valuable conſideration. The prefent cale is tripped o& 
all thoſe ingredients; for Dr. Apperley is a volunteer only, and 
the amendment is oppoſed by the perſons in remainder. The 
recovery is out of court, for the writ of error has removed it into 
the king's bench, and the rol] here remains as a dead letter. And 
there is no ground to ſay we ſurpriſed Dr. Apperley by removing 
it without notice ; for there was ar application dy us to this Court, 
upon the authority in 2. ent. go. to ſet aſide this recovery for irre- 
larity, which was ſome notice. The caſe in 2. Vent. go. is thus: 
ir Themas Gower bad, upon a commiſſion, made an attorney in 
order to ſuffer a recovery in the ſucceeding Term; and in that 
Term the Court was moved, in behalf of the heir in tail, to ſtop 
the paſſing of the recovery, upon ſeveral affidavits that Sir Thomas 
Gower, ſince the making an attorney, was dead in Ireland; and the 
Court, being ſatisfied of the truth thereof, did ſtay the paſſing of the 
recovery, becauſe if it ſhould-paſs it would be erroneous. But we 
in our caſe made our application too late, becauſe the recovery was 
perfected ; and our motion was denicd, the rather, becauſe 
Alathea dying before, the rendering judgment was error, and the 
recovery might be reverſed upon a writ of error. After all this 
notice, the defendant in error lay by, ſuffered the recovery to be 
removed, errors to be aſſigned, took iſſue upon them, and let a 
ſpecial verdict be found, and never applied for an amendment 
till the Court had given their opinion againſt them. As to the 
amendment itſelf, he ſubmitecd, that this was a fact which was not 
amendable. A record containing an act of the agg: as his ap- 
pearance or non- appearance, nonſuit, default, or ſuch, acts, when 
once recorded, is not amendable. Acts of the Court are amend- 
able, as appears from 2. Salk. 567. 5. Mad. 398. but not acts of 
the party. In amendments of recoveries, indeed, the Court has 
gone further than in other caſes ; but this always either on the 
1 of aſſent or equity. This Court in common recoveries 
amended the omiſſion of parcels which has been the fault of the 
parties themſelves, and not of the officers of the court; for it has 
been done where the parcels have been omitted in the inſtructions 
ven to the offices; which is carrying the ſtatutes of amendments 
yond all the rules in Blackmore's Caſe (a). Still ſuch amend- 
ments mult be agreeable to the truth of the fact. But that which 
is now prayed for contradicts the truth; for it is attempted to alter 
the record, and to fay, that the vouchees appearcd by attorney on 
the fifth of May, which is impoſlible, for there was no warrant of 
attorney then in court; for that was not ſent here by mittimus out 
of chancery until the eighth day of May; and nobody can take no- 
tice of the warrant of attorney till then. 


() 8. Co, 256. | 
| SERJEAST 
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 Eenjeant BoorrE to the ſame purpoſe ; adding, that the 
caſe of Vynn v. Lid was not quite like the preſent, for the 
Court intended, that the vouchee came in perſon and made an 


attorney in court, and preſumed the ſummons to warrant in that 


caſe to be a — but there can be no ſuch intendments here, 
for Mr. Thomas 

that warrant of at z that he came to the bar and had the 
recovery arrai ; this takes off all the preſumption that ſhe 
either in perſon or made an attorney at bar, or any other 
warrant of attorney than what is ſtated to be founded upon the 
ſummons to warrant. | 


Wirrrxs, Chief Justice. Moſt of the 9 againſt thisamend- 
ment may be laid out of the caſe. And firſt, that of Dr. Apperley's 
being a volunteer ; for we ſhall not determine upon equity, but 
upon the right, as it appears before us. The length of time may 
alſo be laid out of the caſe, for that is not above three or four years, 
and we frequently amend recoveries after forty years. As to the 
objeQion, that there is nothing to amend by except Mr. Thomas's 
affidavit, and that that would be dangerous to ſteer by, it being no 
part of the record ; conſidering the nature of the caſe, I think 
that is a proper thing to amend by. If parcels are omitted be- 
ing put into a recovery, we will not ſuffer them to be added, or the 
recovery to be amended, upon affidavit, becauſe that is not the beſt 
evidence that can be got, becauſe the deed to lead the uſes is a better. 
So if a clerk miſtake his inſtructions, or omit anything out of 


them, we will not ſuffer things to be verified and ſet right by affi-, 


davit only, becauſe the inſtruQions thæmſelves are better evidence, 


But the beſt and the only evidence we can have of the time of ar- 


raigning this recovery at bar muſt be by affidavit, for there are no 
minutes, either by the SEE JEANTS or the prothonotaries, in their 
paſſing recoveries, to aſcertain the preciſe time or day in which 
they are arraigned and ſuffered. Indeed, there is a caſe in 
Pigott's Recoveries, that the affirmation of THE SERJEANTS is not 
to be regarded, and that nothing is to be ſo but what appears 
upon the record. But that is falſe. I have been at the pains to read 
that treatiſe quite through, and never met with one more fruitful 
of errors in my life, among which the above is an egregious one. 
Mr. Pigatt was a very learned man, and would have bluſhed to 
have publiſhed anything ſoinaccurate ; but it is a poſthumous wor 

and therefore it is no wonder that it is no better than what it is. l 
mention this that young gentlemen may not be miſled by it. There 
then appears to be ſufficient proof that this recovery was arraigned 
at bar on the fifth of May; and we ſhall not ſcruple to make the 
amendment prayed, if it will be ſignificant, and ſet the recovery 
right; but we will not make a nugatory amendment, or rectify one 
error bycreating a freſh one, which would oblige the parties to aſſign 
new errors in the king's bench, Here are no affidayits that - Mrs. 
Apperley appeared in court from the beginning to the completion of 
this recovery; and we can preſume nothing in our own court, 


where recoveries are ſuffered, but what is verified to us, though 
K k 3 we 


wears that Mrs. Apperley appeared by virtue of 
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we can preſume in many caſes what is done in other courts. If 
ſhe had appeared in perſon on the fifth of May, I think this recovery 
might have been made valid, for then (he might have appeared before 
the return of the writ of ſummons to warrant, and all would have 
þeen well. But as ſhe has only appeared by attorney, he had no 
day in court till after the return of that writ, which was not till 
ſome time after her death; and his appearance after her death is 
error in fact, becauſe death is a revocation of his power of attorney; 
and if we alter the record, and ſay he appeared before her death, 
that will, I am afraid, be error in law, becauſe it will be an 
appearance when he had no day in court. —Let this be ſpoke to 
in next Term by the Counſel for the amendment. We will 
cifefuate the recovery, if poſſible. | 


This caſe — AER. 2" again until Hilary Te 
in the ſeventeenth year of George the Second, 1944; and — 
was ed by Serjeants WILLES, HAYWARD, and DRAPER, in 
ſucc as follows. ö SEE 


WiLLEs, Serjeant, Recoveries are the favourite children 
of this court, as they are the general aſſurances of the nation ; and 


it is for the end of ſupporting them that the Court preſumes tenants 


to the precipes and ſurrenders of life-eftates, when no ſuch ap- 

The preſent recovery is entered up wrong in fact; and 
the Court will not ſuffer an entry which is falſe in fact to ſtand 
upon a record, becauſe to do ſo would be to deftroy it. The 
common amendments of inſerting names of places and perſons are 
ſtronger than what are now prayed ; and yet ſuch amendments are 
numerous, and in daily uſe. When a townſhip or place is 
inſerted which was not in the writ of entry before, it is in fact 
making a recovery of ſuch added lands of which there was no plea 
7594s Ab before, and yet the Court does them without ſcruple. 
Of liberal amendments made in common recoveries he cited 
Pigett, 167, 168, 169, &c. It is objected to us, that if we obtain 
our amendment, we ſhall be only pergin one error at the expence 
of erecting another; which will-be as fatal, becauſe the eee : 
prayed is, that the attorney for the youchees appeared before the 
return of the writ of ſummons, which he could not do, having no 
day in court till then. It is clear, that the vouchee might have 
appeared in perſon before the return of the ſummons, and the reco- 
very ſuffered thereupon would be good ; an the Court may be 


aid to have, accepted of ſuch appearance. To this purpoſe is 


the cafe of Gravener v. Maſt; in 1. Leon: 291. where 3 
writ of ertor was brought to reverfe a common recovery, and error 
was afhgned, becauſe the vouchees appeared by attorney the ſame 


day they were vouched, which they ought not to do by law ; but 
they might appear gratis the firſt day, without proceſs, in their pro- 


us: and Cote as to this ſaid os was only a Counſel), 


* | | | 
g that although the vouchees cannot appear thus by attorney, yet 


whenthe Court had admitted their appearance by attorney, it is well 
enough, 2nd no error; As to the caſe in 2. Yeac, go. ther: 
SI | itt: | 8 | 1 "4 N 
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Sir Thomas Gower died before the return of the writ of entry: 
though an attorney was appointed by Sir Themas Gower, yet that 
attorney never appeared in the life-time of his conſtituent, which 
is not the preſent caſe, for here the attorney appears in the life- 
time of Mrs. Apperl:y. As to the caſe of 1. $i4 94. the party 
died before the return of the writ of covenant, and the fine was re- 
verſed, becauſe there was no cauſe in court, nor was there any- 
thing upon record for it to attach its juriſdiction upon. The cafe 
in Salke!d was a fine aiſo reſerved upon the ſame ground. He con- 
cluded with citing the caſe of N ynne v. Lloyd, in 1. Lev. 139. 


and inſiſting ſtrongly upon it. 

Wrnwwe, Serjeant, for the amendment. The queſtion will be, 
Whether the recovery will be right, if we thould obtain our 
amendment as prayed? And that will depend upon this, Whether 
the vouchee may appear at the return of the ſummons ? It muſt 
have been purſuzd, and he could not have appeared otherwiſe, or 
before ſuch time. But the directory part of the dedimus is not tied 
down to ſuch time, but is to appear generally. The writ of ſum- 
mons is not an original writ, but a mere judicial one of this court 
only ; it is only a writ of form, as many other writs are, as prohi- 
bition, and writs of conſultation. | hey are ſeldom ſued out; or if 
ſued out, they are never ſerved ; for, To what purpoſe would it be 
to ſerve them ? for the ſuffering of common recoveries is no 
adverſary proceeding, nor is the proceſs of the ſummons to warrant 
to compel an involuntary perſon to appear; but it is for the benefit 
of the vouchee himſelf, and for his appearance whole intereſt it is 
to have the recovery ſuffered ; and therefore to ſerve the ſummons 
upon him would be abſurd. The vouchee in fact wants no ſum- 
mons; he may be Aways ſuppoſed ready to vouch, and to accelerate 
his own proceedings; and he may appear in perſongratis ataſhorter 
day than the return of the ſummons ; and there ſeems to be no rea- 
ſoa why he may not do the fame by attorney: and there is no more 
inconvenience in the one caſe than in the other. At common law, a 
man cannot make an attorney at all to appear for him, nor could 
the Court receive one without licence from the Crown to make 

an attorney and to receive him ; but the Jones of Carliſle intro- 
' duces dedimus poteſtatems to make attornies; when attornies 
are conſtirutec, they are in the ſame place, and have the ſame power, 
with their principals. The words of the warrant of attorney are 
' ſtrong to this purpoſe, vIz. ponent. loco ſuo, to gain or loſe in 
ſuch a plea. "The reafon why an attorney may ap with or 
without warrant is, becauſe he is liable to a writ of deceit to his 
principal if he appear without warrant ; and if he appear with 
warrant, and miſſchave; the Court can puniſh him by attachment, 
or the party who is injured may ſet aſide the proceedings if they are 
jrregular. Palm. 229. Booth, 251. F. N. B. 213. 227. and 


the Regiſler, where there are forms of writs de attornata faciendo 


et recipiends, In Raym. 70. it is ſaid to be the conſtant 
courſe of ſuffering recoveries in Wales, or levying fines. 
I have looked into the practice of the courts in ales and Booth, 
K k 4 which 
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of courſe the tefle and return of all the other proceſſes, in ſuch 
manner as to have the fummons to warrant returnable before 


for it is dated the third of February; and it mentions that one or 


the parties have done everything in their 1 to ſuffer a 22 


in the le and return, and made returnable on the morrow of the 
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which are books of authority, and cannot find any ſuch cuſtom, 
ſo that the caſe of Hynae u. Lid is in point. 


Tus CounseL for the amendment, conſcious that ſuch 
amendment as was prayed by the rule would be of no avail to 
them, becauſe though jt would cure one error it would plant as fatal 
a one in the room of it, now applied for a new fort of amend. 
ment, viz. to alter the teſte and return of the writ of entry, and 


day on which the recoyery was arraigned at bar by attor- 
ney, and then all would be right; and to this end they prayed, 
that the writ of entry might be feed in Hilary Term, and made 
returnable Crafiino Puriſicationis of the fame Term; and the writ 
of ſummons, inſtead of being returnable on the morrow of the 
Aſcenſion, which was the fixteenth of - May, may be altered 
and made returnable in a month after the day of Eaſter, which was 
the fourth of May, in the life of Alathea, and when the attorney 
had a right to appear. 


HAywaRD, Serjeant, for the amendment. The deed to make 
a tenant to the præt ipe is dated early enough for theſe alterati 


. . K dren ates fi 


more perfect common recoyeries be had and perfected before the end 
of Eafter Term next enſuing the date thereof, or any ſubſequent 
Term. The preſent recovery was arraigued at bar on the 
fifth of May that year, and the courſe is, that the recovery is 

at bar before any writ of entry is ſued qut or anything elſe done ; 
and as the ſeverar writs were taken out after the ſuffering the re- 
covery at bar, if their te/tes be miſtaken, or not made agreeable 


Ld 


to ſuch recovery, they are the vit:a clerici and amendable, becauſe 
in purſuance to their deed, and it would be cruel tnat the mii- 
takings of the clerks ſhould diſappoint them. But then it is 
aſked, What we would amend by ? The deed to lead the uſes of 
the recovery, the paſſing it at bar, the minutes of the prothono- 
tary, are all of them grounds to amend by. Inſtances are fre- 

vent of amending writs by minutes left with the curſitor. 

leadings have been amended in my memory by the draughts 
of Counſel in the King's bench. There have been two methods 
of amending this recovery propoſed ; the former, according to 
the rule, by ente. ing the appearance of the parties upon the 
fifth of Aay, and that judgment was then given; the latter, 
and more eligible one, to alter the tele and return of the 
recipe or writ of entry, and the te/fe and return of the ſum- 
mons: to "warrant. ' Before I enter into the argument of this 
latter amendment, I ſhalt not mention what alteration it will 
make in the ſeveral records: If the writ of entry is amended 


Purification, 
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Purification, which was the third of February, then there will Weaxe 


be a good tenant to the pr ecipe by the deed, and then there muſt —— 


be entered upon the Hilary roll the court, and the appearance of 
the tenant in perſon, and the vouching of Dr. Apperiey and his 
wife to warrant, and day given for them to appear by attorney: 
in the paper books, that which is now entered upon the firſt of 
the rolls of Zafter muſt be entered in the margin roll of Hilary 
as of the third of February, being the morrow of the Aſcenſion ; 
and then the firſt roll of Eaſter muſt be vacated, and that can be 
only done by entering in the margin of it © vacatur per Curiam,” 
or * by order of the rt;” then the ſecond roll of Eafter, which 
begins with the mittimus, will remain as it is, only altering the 
teſte of the mittimus and the return of the writ of ſummons re- 
cited in the dedimus; the mittimus does not mention the return of 
the writ of ſummons. fo that the only alteration upon this ſecond 
roll of Eaſter will be, inſtead of the words * morrow of the 
«& Aſcenſion,” to inſert theſe words in a month from the day of 
« Faſter;” and initead of the words © of the ſaid Term,” to 
inſert the words of the Term of Saint Hilary laſt; then the 
conſequence of the whole will be, that if the ſummons to war- 
rant is made returnabie in a month from the day of Eaſter, and 
the appearance by attorney upon the fame day, then the judgment 
will be given upon the fame day, which was the fourth of May, 
when the wife was alive, and the attorney had a day in court to 
appear in. There is no amendment to be made in the warrant 
of attorney or caption of it ; but the dedimus and warrant being 
filed with the curſitors to make out the mittimus, they will appear 
to be right. 

As the record now ſtands, it appears that Mlathea was alive 
after the return of the writ of entry, after the eſte of the 
dedimus, after the caption of the mittimus, and after the arraign- 
ing the recovery, but that ſhe died before the return of the writ 
of ſummons : it is entered that ſhe appeared indeed after the 

eturn of the writ of ſummons ; this is contrary to the truth of 
the fact, and what is prayed is only ſuch an amendment agreeable 
to truth ; and it is pretty hard; where parties have done all meſne 
acts required rere in order to make a good recovery, that all 
this is to be defeated by a paſt entry contrary to the truth of the 
fact. The preſent caſe does not differ from the common ones of 
judgments in debt, where the plaintiff, in caſe he has miſtaken 
any entry, inay move to amend, and it is commonly allowed him. 
The warrant of attotney is part of the record, and ſc mentioned 
in Pigott, and therefore is amendable as ſuch. With regard to 
the appointing attornies in ſuits by warrant, no man could do it 
at common law, but by the king's writ, or in perſon in court : 
in F. N. B. 59. Reg. 21. there are many dedimus's ts impower 
perſons to make attornies, and they iſſue to the udges or commiſ- 
ſioners. As to the other method of appointing attornies in court 
in perſon, we had 'an inſtance of it laſt Term, when a no- 
bleman came into court and appointed an attorney. The 


* 


— 
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run method of appointing attornies by dedimus was found very in- 
| = convenient and expenſive, and 1s movin. by the — of 
RY 15. Edw. 2. and other ſtatutes which are in eaſe and aid of the 
ings of the courts of juſtice; and they are only general 

commiſfions to all the ſubjects of England to do that without par- 

ticular commiſſion which at law they could not; and therefore 

when a warrant'of attorney is filed in this court, it is conſidered 

as if. the conſtituent was in court and appointed the attorney in 

court, and ſaid, “I put you in my place as my attorney in this 

« court,” and as if the officer took this warrant from the con- 

ſtituent's own mouth. The warrant of attorney, in recoveries, 

is not to appear until the return of the writ of ſummons, and the 

dedimus to make an attorney recites a ſummons ; but ſuch ſuggeſ- 

tion is immaterial and not traverſable, for the ſummons is only a 

proceſs founded upon the original to bring a vouchee into court, 

and when he appeared it is to the original and not to the proceſs, 

The proceſs is out of the caſe when the party appears, becauſe 

the proceſs is then anſwered ; and therefore miſtakes in proceſs are 

cured, and cannot be aſſigned for error (a). Though a ſummons is 

not well made, yet if the party appear it takes away error; and ſo if 

he is not ſummoned at all and appears (5). This is the common 

caſe of every original; as if a capias be returnable at a future day, 

and the arty appear before the return Cay, ſuch appearance is 

= e then cited 3. Mad. 140. 5. Mad. 17.  Keikw. 566, 


Ys nr teen mock time to conbler of is ein ant th 
not deliver their opinion until the laſt day of Eafter Term, in the 
eighteenth year of George the Second, 1745% when, 


'WiLLEs, Chief Juſtice, ſpoke as follows the opinion of him- 
elf, as well as of Mx. JusTice ABxEY and Ma. JusTict 
BurNETT, who were preſent in court.— In order to conſidęr this 
amendment, it may be proper, in the firſt place, to ſtate how 
this recovery ſtands; in the next, what the real facts are; 


and laſtly, the amendments prayed, 


Ide recovery ſtands thus: It is a recovery of Eaſter Term 1140. 
The writ of entry is returnable guindenã Paſcbæ, which that year 
was the twentieth of April, fo that the twenty-third of April fol- 
lowing was the firſt day of Term, and the appearance day; at 
Wich day it is ſaid upon the record © that ¶ illiam 7 homas the te- 

_  ** nant comes in his proper perſon and defends his right, when, &c. 
| andthereupon vouches to warranty James Apperley and Alathea his 
e wife, ſummoned in the county aforeſaid; let him have them here on 
c themorrow of the Aſcenſion,” which in that year was the ſixteenth of 

May, after Alathea's death. The fame day is given here to the 


parties aſoreſaĩd; and hereypon the faid Milliam Ibemas puts in his 
© * (a) Dee. Abr. . Errop”. FA 

© {(F} Cro. Eliz. 582. Cro. Jac. 311. 1. Sid. 406. or 416. 

ms. : 1 7 ; = ſtead 


AL ER 


Trinity Term, 17. & 18, Geo, 2. In B. R. 


503 


« ſtead Edward Preeſt and Thomas Steward, his attornies jointly Wirz 
« and ſeverally, againſt the demandants in their proper perſons, as L 4 


u the ſaid tenant by his attarnies aforeſaid ; and the ſaid vouchees 
« Dr, Apperley and his wife being ſummoned by Fofiab Hodgſon 
« their attorney, likewiſe come and freely warrant the manors, &c.“ 
This is that part of the recovery of which an amendment is prayed 
by the rule. As this recovery now ſtands, it muſt be taken to be 
ſuffered on the morrow of the Aſcenſion and not before, which in 
that year was the ſixteenth of May, when Mlathea was dead. 


As to the fat: it appears upon affidavit, that the writ of en 
yas teſted the ſecond of April, and made returnable the . 
of April, which was the firſt return day of Eaſter Term; the 
writ of ſummons to warrant was teſted the twenty - third of April, 
returnable on the ſixteenth of May; and it could not be returnable 
ſooner becauſe there muſt be five returns inclufive between the 
teſte and the retura of the writ of ſummons to warrant ; and at com- 
mon law there muſt have been nine returns incluſive, but theſe 
are now abridged by ſtatute to five returns, and there need be no 
more. The þ Fra poteſtatem to take the warrant of attorney 
was teſted the twenty-tifth of April, and the warrant of atttorney 
executed by Dr. Apperley and his wife on the thirtieth of April. 
The dedimus, the caption of it, and the varrant of attorney taken 
thereon, were ſeat into court by mittimus out of chancery, teſted 
on the eighth of May; and it has been proved upon error in the 
king's bench, and now admitted, that the wife of Dr. Apperley 
died on the tenth of May. It is proved by affidavit, that the re- 
covery was arraigned at bar on the fifth of May, before her death; 
but at the ſame time it is admitted that ſhe never appeared in per- 
ſon, neither at the return of the writ of entry nor when the re- 
covery was arraigned, ſo every thing was done by warrant of 
attorney only. It appears, that the deeds of leaſe and releaſe, in 
which is a covenant to ſuffer a common recovery and alſo a decla- 
ration of the uſes, bore date the firit and ſecond of February, 

e the recovery ſuffered, and executed on the day, or very 
near the day, on which they are dated. | 


The objection is, that Alathea died before the ſixteenth of May, 
on which it appears, by the record, that the recovery was ſuffered; 
that ſhe being dead when judgment was given, the warrant of at- 
torney ceaſed and became void; and the recovery being ſuffered 
upon a void warrant mult be void allo, 

But in order to cure this, two amendments have been prayed ; 


| The firſt, that inſtead of © at which day,” which muſt be taken 
to be the return day of the ſummons to warrant, “ the fixteenth 
.of May,” on which the recovery was in fact ſuffered, may be 


Theother amendment prayed, when the firſt would not ſerve, is, 
that the teſte and return of the writ of entry to make it returnable 
craſtino Purificationis, which was the third of February, and that 
the ſummons to warrant may be made returnable the third return 


of 
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As to the firſt amendment prayed, there is ſufficient foundation 
in fact to make it, if it would be effectual ; but we are all clearly 
of opinion, that if the record was to be fo altered, it would be worſe 
than it is now, and we will not cure one error by giving birth to 
another, and perhaps a greater; for we are all of opinion, that a 
vouchee cannot appear by attorney until the return of the ſummons 
to warrant. The two caſes cited prove this, and beſides it is 
_ ſupported by the reaſon of the thing: 1. Leon. 80. is expreſs to 
this purpoſe, where it is held, that in common recoveries the 
vouchee canaot appear by attorney until the return of the writ of 
ſummons to warrant. This authority has been much attacked by 
the Counſel for the amendment, who have faid the caſe is anony, 
mous, and only a ſudden opinion given by the Court upon a queſ- 
tion demanded by a Serjeant from the Bar: that was no unuſual 
method formerly, though it is become ſo now; but we think that 
to be a great authority, becauſe it is ſaid to be the clear opinion 
of all the Judges and prothonotaries, never contradicted ſince, and 
ſupported by a very antient caſe, Bro. Jour. pl. 30 where it is 
expreſsly ſaid, that the vouchee cannot appear by attorney but at 
the day given by the proceſs. Odjections are again made to 
this caſe, that it does not appear whether this is ſpoke of a com- 
mon recovery or of an adverſary fait ; but that would make ro 
difference, for rules relative to proceſs are the ſame in adv 
its as in common recoveries : the ſtatute of 16. Car. 1. c. 6. 
ſhews this, which puts both forts of ſuits upon the fame footing, 
as to the five return? made ſtill requiſite in proceſſes in real ac. 
tons. Beſides, in the preſent caſe, this rule is juſtified by reaſon 
and the fat before the n for it is admitted that the vouchee 
did not appear in perſon either at the return of the writ of entr 
or other time, and that ſhe never was in town during this — 
action; and therefore there was a neceſſity to iſſue a warrant of 
ſummons to warrant, and a like neceffity, as ſhe never was in 
town, that her appearance muſt be by attorney; and if ſhe never 
appeared in perſon, there was no day given in court for her to 
appear in but the fixteenth of May. The law, which requires 
five returns to 2 warrant of ſummons, would become ridiculous if 
the vouchee could appear by attorney before the end of the five 
returns; but we are all clearly of opimon, that the preſent being 
an appearance by attorney, and ſo admitted, the attorney could nat 


- appear before the return of the-writ of ſummons to warrant. 


A cafe much relied on, in favour of the amendment, is that of 
Wynne v. Lloyd (a) ; but that is no authority as to the firſt amend- 
ment now deſired: firſt, becauſe it is difficult to know the fact in 
that caſe, for none of the Books agree in it: in the next 
place, becauſe that is not like the preſent in this point, becauſe 


6) 1. Lev. 130. 1. Sid. 213. 


there 
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Trinity Term, 17. & 18. Geo. 2. In B. R. 


there is no pretence in that caſe that the vouchee ed before 
the return of the writ of ſummons : that was a queſtion which did 
not ariſe upon a motion to amend, but was an objection to a re- 
covery upon a writ of error; and as it was in another court than 
where the recovery was ſuffered, there was no room for intend- 
ments, which there-cannot be in that court where the recovery 
itſelf was ſuffered, for there the Court is regulated by fats only. 
Beſides, I muſt own, that I have no great opinion of the deter- 
mination of that cafe : however, it is not like the preſent; and there- 
fore upon the whole we cannot aſſent to make the firſt amendment, 
becauſe it would not make the recovery better. 


The ſecond amendment, if it could be made, would ſet the re- 


covery quite right ; but we cannot grant it by the rules of law, 


nor is there anything to make ſuch an amendment by, for the facts 
will not warrant it. The caſes relied upon, as to this ſecond 
amendment, were three precedents in Mr. 

Recoveries, 173, 174. which are all of them amendments in this 
court, about the fourth and fifth years of William and Mary, in 
which the Court ordered the return of the reſpective writs of 
entry to be altered, becauſe returned before the date of the deed 


Pigott's Treatiſe of 


50g 
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 Wuenas. 


which was to make a tenant to the præcipe. The doctrine which gee Lacy v. 
prevailed at that time was, that the recovery was void, if there was Williams, 12. 
not a tenant to the præcipe before the return of the writ of entry; Mod. 263. 


but thoſe caſes in Mr. Pigott do not come up to the preſent ; 
there they only amended the return and not the tee, but here it 
is prayed that both the teffe and return may be altered. Beſides, 
it is more than probable that all thoſe caſes were precedents upon 
conſent, or for other reaſons than are mentioned in the Book. As 
to the firſt of them, that of Bunce v. Greenway, Pigott, 11 3- 
that appears to be an amendment by conſent; and by the rule it is 
alſo recited as a clear fact, that it was the miſpriſion of the clerk ; 
and it is faid in the rule, that they read the deed, in which it was 
covenanted to fuffer the common recovery, which warranted the 
amendment; and faid in the rule alſo, that the amendment was 


made by the conſent of all the parties. This makes it probable, 


if the other rules made in the caſe which Mr. Pigott has cited 
could be found, that they would differ from what he has reported. 
But the fartheſt that any of theſe rules went was to amend the 
return of the writ of entry, in order that there might be a tenant 
to it at its return. 

SECONDLY, If this amendment could be made, yet here is no- 
thing to amend by; for the deeds to declare the = which are 
the only things to amend by, ſhew it was the intention of the 
parties that no other writ of entry ſhould be ſued out than the 
preſent one; for the deed of releaſe ſays, that a recovery ſhall be 
« ſuffered before the end of Eaſter Term next enſuing, or any other 
e fubſequent Term ;” ſo that here is no pretence to fay, that the 
parties deſigned to ſuffer a recovery in the Hilary Term before, or 

that 


— 


806 Trinity Term, 17. & 18. Geo. 2. In C. B. 


Wranz tat à vrit of entry ſhould iflue ſooner than the preſent has done: 
but here, in order to make the recovery valid, the writ of entry 
muſt be teſled before the deeds ; and if ſuch a writ was permitted 

to have been taken out, that the vouchees appeared on the third 

of February, the conſequence would be, that the recovery would 

be a recovery of Hilary Term, contrary to the agreement of the 

rties. Therefore we cannot make the ſecond amendment deſired, 
1 not know that in any caſes at law we can ſhew favour upon 
equitable circumſtances ; dut if we could, the heir at law would be 


entitled to it, and not Dr. Apperley, who is a mere volunteer. 


The recovery cannot be amended, and therefore the rule muſi 
be diſcharged. | 
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A. 


ABATEMENT... 


1. IF two executors ſue, it cannot be 
pleaded in abatement that only one 

of them proved the will, Brooks v. 
Stroud, | 39 


2. If a plea in abatement be over-ruled, 
and a reſpoudeas oer awarded, a copy 
of the plea in chief only need be deli- 
vered and paid for, Anonymous, 51 

3. Time to plead in abatement, 62 


4. In what caſe @ venue is neceſſary to a 


plea in abatement, Ord v. Norcliffe, 97 


5. A miſnomer of Peter inſtead of Paul 
pleaded in abatement, wjth a conclu- 


ſion to che country,and a re/pondeas oufier 
awarded, Shield v. Clif, 104 


6. ** Alien enemy is a good plea in abate- 

ment, Silvefter's Caſe, 150 
ABEYANCE. 

In what caſes an eſtate in tail is conſider- 


ed to be in abeyance, Machil v. Clerk, © 


ACTION ox Tre CASE. 


An action on the caſe will not lie at com- 


mon law againſt a returning officer, 
for falſely returning a candidate. for a 
ſeat in parliament ; but an action lies 
on the ſtatute 7. & 8. Will. 3. c. z. 
Prideaux v. Morrice, | I4 


ADDITION. 

1. An addition is not neceſſary in a writ of 
excommunicato capiendo, except it be for 
one of the in 5. Eliz. c, 23. 
Reg. v. Cantwell, 82 

2. The reaſon of an addition being re- 
quired, Rog. v. Cantrell, $2 


3» ©* Alchymif”" is not a good addition, 
Reg. v. P idgeonry, 149 


ADJOURNMENT. 
1. Any of the Terms may be adjourned 
by proclamation, | I 


2. An inferior court may be adjourned 
by the fleur until the jurors agree, 
Wright v. Crump, I 

3. if 
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3. If the Term be adjourned, the memo- 
randum ſhall apply to the day of the 


adjournment, Brook v. Bijbep, 152 


ADMINISTRATION. | 
11 An adminiſtration in the province of 
York will not ſapport an action. the 
cauſe of which ariſes in the province 


of Canterbury, Carliſle v. . 


2. A mandamss will not lie to grant ad- 


miniſtration to a particular perſoa, 
Anonymous, | | 140 
3- A mandamus will not lie to grant ad- 
miniſtration to the wife of the inteſtate 
or next of kin, if a ſuit, reſpeQing the 
validity of a will ſuppoſed to be made 
by the deceaſed, is depending, Steward 
V. Eddy, 143 
The zight of granting adminiſtration 
1 of aſſumgſit for 
the fees, Sir R. Rains v. Canterbury, 
147 
5. The next of kin ſhall have adminiſ- 
tration of a truſt term, Taylor v. Ty 

i I 
6. The appointee of a married woman 
muſt take out adminiſtration, Taylor 
v. Rains, 148 


ADMINISTRATOR. 


1. An adminiſtrator ſhall pay coſts for not 
going on to trial, Anonymaas, 118 
2. In trover by an adminiftrator on the 
fon of the inteſtate, it cannot, 

on the general iſſue, be given in evi- 
dence, that the deccaſed made a will 
and that the executor is living, Blaia- 
feld v. March, N 141 
3. Leere, Whether a widow, as admi- 

- niſtratrix of her deceaſed huſband, can 
retain on a bond given to her dum. /o/a 

BY conditioned to leave her fo much mo- 
t on his death, if the marriage took 
ta, Marriot wv. T homp/on, 292 


4- A boſband ſhall be adminiſtrator f 


his wite's cfiefts, Rex v. Betrefworrth, 
| . 13 


ADMIRALTY. 


If there is a contract by deed with un- 
uſual covenants, between maſter and 
mariners, reſpecting wages, they can. 
not be fued for in the court of admi. 


ralty, Day v. Searle, 206 
AD QUOD DAMNUM. 
Proceedings on an ad quod damnum to in. 


cloſe an ancient highway, Reg. v. 
o. 45 


ADULTERY. 

If adultery be committed without any 
force, but by the wife's conſent, yer 

- the huſband may bring an action on the 
caſe where fore the defendant ravi/bed 
his wife, without laying it per quod 
conſortium amifit, Rigaut v. Galliard , 
82 


AFFIDAVITS. 

1. Where neceſſary to grant a nes trial, 
% 31 
2. Ia what caſe an aſſidavit may be read 
in corroboration of a fact, 2 
| | 3 
3- An affidavit to put off a trial for the 
- abſeace of a material witneſs, muſt 
ſhew that due diligence has been uſed 
to obtain ſuch witneſs, Grovenor v. 
Fenwick, E 121 
4. The Court will not permit an affida- 
vit to be amended after the fact re- 
2 to be atteſted is diſcloſed to the 
eponent, Grovenor v. Fenwick, 157 

5. To treſpaſs, the defendants juſti 
under proceſs from the vice-chancel- 
lor's court at Oxford, to which the 
plaintiff replies, that no affidavit of 
the cauſe of action was filed purſuant 
to the ſtatute, and judgment was given 
for the plain uf, Smith . 5 

9 


6. The ſtatute 21. Jac. 1. c. 4. which 
requires an aida vit of the offence hav - 
ing been committed within a year, be · 
fo, ea penal action can be brought, does 
not extend to actions for penalties in- 
ſſicted by ſubſequent ſtatutes, Harrit 
Vs Reely, f * 
7. T 


ou 


A TABLE OF PRINCIPAL MATTERS: : 


The return to a babrar corpus cannar be 


ſupplied by affidavits, Rex v. Sith, 


234 


g. If an afidavir ſtate that the party was 
legally arrefied, it ſhall be intended that 


the arreſt was attended with all the 


circumſtances required by law to con- 
ſtitute a legal arreſt, The Sheriff of 
Hamp hire v. Godfrey, 288 


5. An affidavit to hold to bail muſt be 


poſitive ani certain, Heathcot v. WD. 
q 33 

10. To forge an affidavit, for the pur- 
- poſe of obtaining money due to an of- 
ticer's widow from the treaſurer of the 
king's bounty. is inc ictable at common 
law, Rex v. O' rien; 378 
tr. The sfidarit of a perſon who has 
been convicted of forgery cannot be 
read in ſupport of a complaint, but 
may be read in exculpation of a charge, 
Walker v. Kerney, © 413 
42. On what afidavit a defendant may 
be held to bail, m an action on a bot- 
tomree-bond, Ratcliffe v. Coodcheap, 
: Ha 453 


AGENT. 


la what caſe an agent becomes perſonally 
liable, by accrpting a bill on account 
ol his principal, Themas v. Biſorp, 
180 


AGREEMENT. 


Under an agreement between A. and B. 
a third perſon can do no act to alter 
the terms of tac agreement, 134, 145 


AIDERS. 


What ſtall be conſidered *4. aiding and 
a//iftiag”” to the commiſſion of an of- 
fence, Regi v. Hhiftler, 139 


ALDERMAN. 


i. It is not an indiQtable offence to ofe 
angry and contemptuous words to an 
alderman of London while holding a 
wardmote; but if the words are action- 
able at common law; THE common 
$SERJEAXT may file an information 

Ver. VII. | 


againſt the offender: in the mayor's, 
court, Reg. v. Rogers, 29 
2, In what caſe an alderman is removable 
for abſenting himielf from the duties 
of the corporation, Rex v. Mayer e 
Srewdury, | 201 
„ii 

If an alien enemy has a licence, it is in- 
cumbent on h m to plead it Form of 

a plea of alien enemy, Silvefler's Caſe, 

þ 4 150 


AMENDMENT. 


1. The ni4 prins record may be amend- 
ed by the paper- book, Anorymoans, 49 
2. The Court will direct a plea, to a de- 
claration in prohibition, to be amend- 
ed, in order to bring the queſtion to be 
tried regularly before the Court, News 
Jon v. Bawldry, - 79 
3. The record of an inferior court can- 
not be amended by dratt of counſel, 
Le Noyer's Ca,, 3 
The placita « of Hilary Term, 
= 77 Will, _— the declaration 
*« of Eaſter Term in caftodia mareſchalli * 

« domina regina; and the Court or- 
dere d it io be amended, Parker v. Col- 
lins, 7 N 123 
5. The record in dower may be amended 
by the pieavings below, Wood &. 
Branford, 124 
6. A pardon of murder may be amended 
by inſerting the word aitindtures, Reg. 
. Foxwertty, 153 


7. Amendments may be made while the 
proceeding are in paper, Owen v. 
"Arkinſ.n, | 156 
$8. The Court will not allow an affidavit 
to be amended after the fact required 
to be atteſted is diſcloſed to the depo- 


nent, Groſvener v. Fenwick, 157 


9- The Court will grant leave to amend 
an information quo warrants, if it will 
ndt tend to delay the trial, Rex v. EI 
lam, 220 


10. In what caſe an information quo 
warrants may be amended at Common 

g law, Rex . Ellum, 223 
LI 11. Tha 
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11. The ftatute 8. Hen. 6. c. 12. does 
- not extend to amend proceedings in in- 
- ferior courts, Morſe v. James, 245 


12. Original writ not amendable unle(s 
in a mere miſprifi-n, King v. King, 
x 230 

13. If a gquare impedit be brought by 2 

rſon as execator, who is not fo, the 
will not, on his taking out ad- 
minifration, allow the record to be 
amended after fix months have expired 
rom the time the writ iſſued, Uzsixer- 
ſity of Cambridge v. Lamb, * 256 

24. Jodgment amended by inſerting . 40 
— inſtead of . eng ht + Wha 

« wer,” Waring v. Bletchington, 291 


15. Amendment, and attorney ordered 


to pay coſts, Anonymo:, 299 
16. Amendments made in a record from 
_ dreland, in an action — Jy 
note inſerting in judgment 
* 4 — of „ 
* ver,” Thomp/on v. Slicer, 423 
- In treſpaſs for killing the plaintiff's 
. „i the declaration be — 
K „Ke.“ the Court will, after 
verdict, 72 it to de amended by 
the bill, Viller v. Henay, 
18. See alſo Hall v. Douglas, 489 
19. A feire facias againſt bail cannot be 
amended, Cary v. Jefferſon, 464 
20. In what caſe a common recovery 
cannot be amended, Wane v. gnne, 
492 


ANNUITY. 
Tf an annuity ſecured by bond be not 
paid on the day, the penalty is forfeit- 
ed, Fudd v. Evans, 192 notis 


APPRENTICE. 
1. Covenant will not lic againſt an infant 
: l on his indentures, Lilly”; 
: » : 16 
2. An order to diſc e an apprentice 
__ muſt be figned by the juſtices to whom 
_ the complaint is made, Reg. v. Harris, 
85 


LS 5 


427 


ARBITRATION. 
A ſubmiſion to arbitration does not 
ſuſpend proceedings then dependiag, if 
it be not fo agreed, 38 
2. An award that one of the parties ſhall * 
pay the attorney's bill, is good, N 
. Bael, , 305 
3. If ſeveral perſons, being ſeiſed in com. 
mon, Enter into an arbitration bond for 
the purpoſe of partition being made 
among them, and the arbitrators allot 
' ſeveral parts to ſeveral perſons, to be 
held by them in ſeveralty, but do not 
direct any dred to be execured to carry 
the por/ition into effeft, avd to veſt the 
reſpective ſhares of the lands in the fe- 
veral perſons to whom they were al- 
lotted, the award is bad for want of a 
complete partition baving been made, 
Jobrjon v. Wiljen, 345 
- An award, which excepts part of 2 
5 matter in diſpote and leaves the party 
to proſecute his right therein at law, is 
bad, Bradford v. Brien, 249 


5. A declaration on an arbitration bord 
is good, yiRsT, Although it do rot 
appear that the award was under the 
ſeal of the arbitrators 3 sEcoxDLY, 
Although the clauſe to make the ſub- 
mifion a rule of cc urt is not ſet out; 
AMD Tunit r, Although it is not 
ſaid that the defendant had notice cf 
the award, £litjex v. Comps, 361 


6. Under an arbiir2t on bond, ſubmitting 
% all matters in diſpute, and all actions 
„ whailcever, &c.“ to the decihon of 
the arbitrators, an award that one & 
the parties ſhail pay thirty-teven pound: 
to the other in ſatis faction of all ac- 
tions depending, whether in their ous 
right Or as extculcr, is good, Elitjor 
v. Gomyns, 363 


ARREST, 

1. If a window be open, and a bailif 
put in his hand and touch one agairſt 

. whom be has a warrant, he is thereby 
his priſoner, and he may break open the 
door to come at him, Anonymons, 5 
2. An arreſt cannot be legally made after 
. the return day of the writ, Anonymors, 


52 
3-4 


A TABLE OF PRINCIPAL MATTERS 


4: If a member of parliament be arreſt- 
ed two days after the diſſolution of 
the parliament, the court of king's 

bench will diſcharge him on motion 
without filing commoa bail, Colonel 
Pits Cofe, 225 

4. Upon a motion for an attachment 
againſt a perſon for an c{cape, if it be 
ſworn that he was legally arrefled, it 

| ſhall be preſumed to have been accom- 
panied with all the circumftances which 
the law requires to conſtitute an arrett, 
Sherrff of Hampſhire v. CWM, 288 


5. A bankrupt voluntarily attending the 
commiſioners on the parol requeſt of 
the allignees, aftcr the forty two days 
are expired, is not thereby protected 
from arreſt, Zfarlow v. Forbes, 357 


ARTICLES os ra PEACE. 


A daughter may exhibit articles of the 
peace againit her father, Sir Kichard 
Newdigatt's Cafe, 17 


ASSAULT. 


A prohibition granted to a ſuit in the 
ſpiritual court for aſſaulting 2 man's 
wife and ſoliciting her chaſtiy, 78, 79 


ASSETS. 


1. A judgment obtained by an admiuiſ- 
trator in the court of king's bench at 
Weftminfter, is aſſets in the province of 
Canterbury, Carlifle v. Greenwocd, 16 


2. What makes complete aſſets to eharze 


ASSIGNS. 


In what caſe it is neceſſary to aliedge an 


act done by a man and his athgas, 
The M yer of Loddon v. Texch, 173 


ASSUMPSIT. 


1. Ao indebitatus afſurptt will lie to re - 
tover a cuſtomary fine of a copy- 


holder, Anonymous, + .460 


1. An indebitatus afſumpfit will alſo lie for 
tolls and petty cuitoms, Stetard v. 
Bater, 12 gti; 


4- Same point, Cock v. Vivian, 203 


* 

* „ 
o * 
— 


4. A declaration in „that the 
plalutiff delivered the deſendant à noze, 
and that in conſideration thereof he 
promiſed to pay, &c. is good, Sir 
George Tuke's Caſe, 12 


5+ A declaration in afumpft, that the 
defendant promiſed to pay ſuch ſums 
a: the plaintiff rater babere me- 
reretur, is good, Clerk v. Tua, 106 


6. A declaration in amg, alledgin 
that the defendant, ——— 
the plainuff would receive ſuch chil- 
dren into his houſe as gueſts, and find 
them gneceſſaries, promiſed to pay, and 
awerring tnat he did receive them into 
his houſe and found them neceffaries, is 
good, without ſaying be received them 

as gueſts, Both v. Jobaffon, 144 

7. The right to grant letters of adminiſ- 
tration may be tr ed in an action of 
indebitatus afſumpfit for the fees, Sir 
R. Rains v. Commiſſary of Canterbury, 
| 147 

8. An indebitatus aſſumpfit lies for board- 
ing 2 ſtranger at the defendant's re- 
queſt, Hart v. Long field, 148 


ATTACHMENT. 


1. An attachment may iſſue from the 


court of king's bench againſt any io- 
terior judicial officer, for a miſde- 

. meanor in his judicial capacity, Wright 
v. Crump, I 
2. An attachment lies againſt the bailiff 
of an inferior cuurt for granting exe- 
cution opprefh vely, 2 


3- An attachment hes for prev ar- 
bitrators from making their — if 
the ſubmiſſion has been made a tule of 
court, Da cu v. Dalmanſer, 8 

4- A perſon brought up on an attach- 
ment can only be put io anſwer inter- 
rogatories, 31 

5. An attachment lies againſt a mayor 

. for proceeding after a certiorari deli- 
vered, Reg. v. Mayor of Carlifle, 38 

6. An attachment lies againſt an attorney 
who neglects to pay money ini court 

rſuant to agreement, Elvis v. 


ercato, 8 
L 8 - 
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7. An attachment Hes againft the judges 
of an inferior court for granting a new 
trial after jud has been given, 

Coſts taxed, and a year elapſed, Hal 
v. Hill, 84 


ATTORNEY. 
1. An aftorney cannot act on both aides, 
even with the conſent of the parties, 


3. An attorney cannot be changed with- 
out leave of court, 50 
4. If the defendant's attorney do not pay 
the iſſue - money im twenty · four hours 
after iſſue delivered, judgment may be 
figned, Anonymens, 
5. The form of pleading privilege by an 
attorney, Cliſten v. Swezeland, 106 
6. In what caſe the preſence of an attor- 
ney is neceſſary to render a warrant of 
attorney given by a priſoner valid, 
& Anonymous, 115 
7. An attorney ordered to pay the cots 
of an amendment, Anorymoar, 299 
$. Arbitrators may 2ward the payment 
of the attorney's bill of coſts, N://or 
Ve Bal, 305 
9. Attornies were . from being 
choſen militia-mer, while it was conſi- 


10. But as this ſervice may row be com- 
muted for, an attorney is not exempred, 
- Mayer of Norwich v. Bury, 385 notts 


3 
3 241 
. In trover for a ſhip condemned 23 


© prize by the defendant as judge of a 
- . court of admiralty, he ſhall be 


: > held to bail on the order oi-the Court, 
: n v. Quarry, 


9 


2. In what cafes à /eme covert ſhall be 
held to ſpeci ul, or diicharged on filing 
common bait, Azouymous, 10 


3. Bal to a writ of copias in withernam is 
taken in body for Hay, Adam's Caſe, 17 
4+ If the claimant of an carllom be ar. 
_ refted by the addition of gex/lcmax, 
the Court. to prevent prejudice to his 
claim, will allow him to give bail with- 
out jcining in the recogaizance, Smith 
5. Bail are difcharged or fuperſeded by 
bringing up the bail piece, and ſhew- 
ing the regular ſurrender of the princt- 
pal, Anonymore, 25 
6. In what caſe the Court will make 2 
rule upon the party to put in good bail, 
Wi. wv. Sutien, 50 
7. If ba l render their principal before a 
Judge, and he immediately make 
his eſcape, the Court, on a feire facias 
againſt the bail, will order the bail- 
piece to be filed, to prevent the plea 
ot mai til record, Anonymouss 52 


8. Bail to the ſheriff cannot be excepted 


to 25 bail above, % v. Herr, 

9. Bail may tender the principal before 
the return of the /erre fuacias, God. 
is Vs Hillon, 71 

10. Rediidit - cannot be entered 
on the bail - piece, 77 

x1. A fraodulent ſarrendet will not diſ- 
charge the bail, 77 

12. Bail may render pending error, 77 

13. Bail cannot render the principal after, 
plea pleaded, Anonymous, 85 

14. In what caſe bail may render the 
principal pending writ of error, Goo 


avian v. Lilien, 98 


15. If judgment in debt on bond be 
a ffirmed on error, and another writ of 
error brought, it is no _/uper/edeas, un- 
lefs the plaintiff in error put in bail, 
Amernymous, 120 

16. Until bail is put in, the parties are 
not in court, Anonymous, 141 

17. o hold a certificated bankrupt to 
bail, the plaintiff muſt ſhew good cauſe 
of athian, _. 164 

13, The 
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38. The Court will not bail a man found 


guilty of a ter by the coroner's , 


inqueſt, if it appear by the 1qaiition 
to be murder, Rex v. Carrer, 172 
ig. In debt oa a judgment, when the 
debt was under ten pounds tae defen- 
dant could not formerly be heid to 
bail, though by the add nion of coſts it 
Was above that (um, Gamage v. Vat- 
kins, 212 


20. But now he may, in ſuch caſe, be 
held to bail, Lewis v. Pottle, 213 nelis 


t. A defendant in <jeament who brings. of 


a writ of error muſt give bail to pay 
the plaintiff his colts, but need not 
enter into a recognizance himſelf, 
Laftington v. Do. 304 
22. An afidavit to hold to bail muſt be 
poſitive and certain, fzathcoate v. 
sn, 336 
23. On what aſiJavit a defendant may 
be held to bail ia an action on a bot- 
tamree - bond, Rarciaſt v. Ccoacheap, 


458 


24. A ſcire facias againſt bail canrot be 
amended, Cary v. Jae. 40¹ 


1. Proceedings on « bai. - hond for want 
of bail above, Tryos v. Bullard, 54 
2. In a country cauſe after an aſſize, and 
in a town cavie after two Terms, the 
Court will not ſtay proceedings on a 
bail-bond on filing c..mmon bail, 63 
3. After afignment of the bail · bond, the 
bail to the ſheriff cannot be excepted to 
a bail above, How v. Granville, 117 
4 Forging a bail-bond to the ſheriff is an 
indictable offence, Reg. v. King, 151 
5. A ſheriff's bond ** to appear before 
«the king” generally is good, although 
the writ was to appear on ſuch a 
% day whereſoever, &c.“ Shutilervorth 
v. Pukington, 325 
BANKRUPT. 
1. The ftatute of two-thirds pleaded, 
83. 96 


2. A banker's ſtopping payment is not 
an act of bankruptcy ; and therefore, 


ough ly arreſted, yet if he give 
i : * b 2 Ll3 


bail he may, until ſome act of bank. 
ruptcy committed, prefer one creditor 
to others, Hopkins v. Grey, 139 


3. A bill drawn before bankruptcy, 
thoogh not proteſted till after, is a debt, 
and may be proved under the commiſ- 

ien againſt the drawer, Maccarty v. 
Barrow, # 163 


4. The Court may, on motion, diſcharge 
a bankrupt illegally arreſted, 164 
5: To hold a certigcated bankrupt to 
bail, the plaintiff muſt ſhew good cauſe 
| ion, 164 


6. The collector of the land-tax is 
a debtor to the king for the monies in 
his hand ; and therefore if he become 
bankrupt, and the commiſſioners of the 
land- tax diſtrain, the goods taken on 
the diſtreſs cannot be recovered in 
trover by his aſſignees under the bank- 
ruptcy without tendering the ſum due 
to the king, althuugh the warrant of 
diſtreſs iffued ſubſequent to the act of 
bankruptcy, and the goods were not 
ſold under it till after the aſſignment, 
Brafjry v. Dam ( Sed quere de hoc, 
and ſee the caſes cited at the end of the 
caſe), | 182 to 487 

7. A bankrupt cannot be diſcharged un- 

der an Infolvent Debtors Act, Walter 
. Jordan, 1 318 

8. A bankrupt voluntarily attending the 
commiſſioners on the parol requeſt of 
the aſſignees after the forty- two days 
are expired, is not thereby protected 
from arteſt, Maris v. Forbes, 357 


9. An aſſignee may either m or d/- 


2 the contract of the bankrupt, 
ad, Agne of Lingocd, v. Vaughan, 
| | 401 


RARGAIN anno SALE. 


If a reverſioner bargain and fell the lands 


leaſed, and then re/ea/e his intereſt 1 

the reverſion, ſuch releaſe ſhall be in- 
tended to the uſe of the rele2fee and his 
heirs, although vo conſideration is ex- 
preſſed for the releaſe, nor any —_— 
uſes limited therein, Shortridge v. 
Lamplough, | 7A 


BARON 
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BARON ano FEME. 
See Fru Covert, Huss aN D AR 


Wirz. 


BILL or EXCEPTIONS. 
If a Judge at a trial erroneouſly overrule 

a matter offered in evidence, the regu- 
lar way is to tender a & of exceptions 3 

n 


, Anonymous, 53 


BILLS or EXCHANGE. 


3. The delivering up of a note or bill of 
exchange to tae perſon bouad to pay 
It, is a good conhderation for a pro- 
mile to pay It, Sir George Tue Ca/+, 

- 13 

3. A declaration on a bill of exchange 
drawn, ** Pay this my i Lill. the 

. 4 fecond and third nat berng paid, c. 
and ſtating that the drawee © indor/avit 
fiber b Ham contenta bills fore jol- 

_ wexla to the indorſer, is good zfter 
verdit, although it do not ſtate that 
the ſecond and third bills were not 


paid, Cat v. Efixgian, 86 . 


4-- Previous to the 3. & 4. Ann. c. g. 
4 ute of band was not, like a bill of e ·ͥ 
change, within the cuſtom ot merchants, 

- Cutting v. Withams, 


153 
4- A bill of —— drawn beſore a 
» though not protetled till 


after, is 4 debt, and may be proved 
under the commiſſion againſt the 
drawer, Maccarty v. Barrow, 163 
$. If a drawee refuſe to accept a bill of 
exchange, an action will lie againſt the 
drawer of it before it becomes payable, 
Bright v. Purrier, 165 208 
6. If a bill of exchange be drawn on the 
clerk of a public Company, and he 
— te It. in his own name, without 
; ying ** for the Company,” he is per- 
| ſonally liable, Thomas wv. Biſhop, 180 
5. A declaration by the indorſee of 4 
note f band againſt the indorſor is 
good, without ſtating the default of the 
drawer, Bin v. Hill. 198 
3. In an action againſt the indorſor of 
2 bill of exchange, if the declaration do 
not alledge a of, and a tefal 
2211 


10. If 4 e of band be 


to pay by the acceptor, it is error 
incurable by verdict, Bilfes v. Hill, 
198 


9. A parol acceptance is ſufficient in an 


action againſt the acceptor of a bill of 
exchange, Ln v. Palmer, 216 


iven for a 
gaming debt, no action will he there. 
on by an indorfoe againſt the drawer, 
although he paid a valuable conſidera- 
tion for it, and was ignorant of the 
cauſe for which it was given, Boyer v. 


Baapton, 334 


11. A note payable ** to A. or order on 


* the day of the drawer's marriage.“ 


is not neporiabie within 3. & 4. Anne, 


c. 9. Bara v. Baldwyn, 417 


12. An acceptance to pay a bill cf ex, 


change ** when certain goods are fold,” 
is a good acceptance, though condi. 
tional, Smith and Palmer v. Scarffe and 
Abbot, 426 f 


13. A promiffory note given by a plaintiff 


to a defendant before an original ſued 
out, but not due till afterwards, can- 
not be pleaded as a ot of in bar of the 
plaintiſt's aclĩion, but maſt be pleaded 
Pars darrcjs COntiBUGnce, P ilgrim D. 

O | 43 


BESHOP, | 


1. The biſhop has, of common right, the 


| diſpoſal of feats in the church, Jacob 
v. Dallow, 8 


2. The biſhop has a right to take a rea- 


ſonable time to enquire into the cha- 
racter and ability of the perſon elected 
to ſuperintend a free grammar - ſchool 
before he licenſes him, Rex v. Bibop 
of Lichfedd. 218 


BOND. 


1. A bond and judgmeat * for a 
A 


zuſt debt ſhall not be ſet ande, though 
entered up and executed contrary ta 
the agreement of the parties, Read v. 
Tregeagle, 49 


2. If 4. givea bond to B. to pay him ſa 


much when B. puts in his anſwer to a 
bill in chancery, B. muſt give notice 
to A. of his haviog performed the 
a | conditna 
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eon dition before he can bring an action 
ou the bond, Anonymous, 64 
J In what caſe principal, intereſt, and 
coſts, may be paid into court in an 
action of debt on bond, Le Sage v. 
Pere, 114 
4. In debt on bond, the obligor cannot 
move to pay principal, intereſt, and 
colts, until he has put in bail, Anoxy- 
menus, 141 
5. A bond payable by inſtalments be- 
comes forfeited by non-payment of the 
firſt inſtalment, and judgment ſhall 
ſtand as ſecurity for the arrears, Mb 
v. Dwight, 191 
b. A bond reſtraining the obligor from 
carrying on his trade in a particular 
place, and for a limited time, is good, 
Colmer v. Clark, 230 


7. To debt on bond payable gth De. 
ceuler, the defendant pleaded payment 
on that day x replication, non-pay- 
ment on that ca; and the verdict 
finds non-p+yment on the 23th of 
December ; and a replaader awarded, 
Tryon v. Carter, 231 


$. On what affidavit a defendant may be 
beld to bail in an action on a bottom- 
tee bond, Ratcliffe v. Goodecheap, 458 


BREACH ox PEACE. 
A breach of the peace dettroys a purdon, 


although it has been allowed, &. v. 


Fexworthy, 153 


BRIDGE.. 


1. A lord of a manor is not, in that cha- 


rater, bound to repair a bridge; but 
he may be bound by rea of tenure or 
by pPeſeription, Reg. v. Bucknal, 55 
2. If the lord of a manor hold the manor 
by the ſervice of repaiting a bridge, all 
the alienees of the manor are ſeparately 
Viable to the whole charge, Reg. v. 


Buckrall, | 98 


BRIEF-MONEY. 
An information will not lie againſt a 
churchwarden for not collecting brief- 
money, Ford's Cale. 329 


BURGESS. 


1, A free burgeſs who acts at an election 
purſuant to Tr. Geo. 1. c. 4. on the 
ftatute-day, in the place of the mayor, 
does not thereby loſe his right to nomi- 
nate a candidate, Rex v. Nance, 342 


2. In what caſe acting as capital burge/ 
and as mayer is not incompatible, 343 


C. 


CAPACITY.- 
The king's natural and political capacity 
reſpecti the fewer f belle kind 
deſcribed, Reg. v Smith, 73 


CAPIAS. 

1, A capias ad ſatisfaciendum is not void, 
through a full Term intervene between 
the tele and the retarn, Shirly V. Right, 

29 

2. If, in an ercommunicato 'capiendo,” 2 
capias with a penalty iſſue, where it 
ought to be a cafias only, the Court 
will diſcharge the penalty, but will not 
abate the writ, Reg. v. Cant u 82 


CARRIER. 


If 4. incloſe money in a parcel of 
belonging to B. and B. ſend the parcel 
to C. a common carrier, and the par- 
cel is loſt, A. may maintain an action 
inſt C. for the money, although he 

did not tell the carrier that money was 
contained in the parcel, and although 
C. only received the rate of carriage 
as for goods, Drinkwater v. Zuenell, 
. 248 


a 
1. Action on the caſe for a falſe return to 
a mandamus, 37 


2. Action on the caſe for a falſe return to 
parliament, 13 
.CEERTIFICATL 

The Judge who tries a cauſe may certify 


114 CERTIORARL 
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CERTIORARYTL 


1. A certiorari does not lie to remove an 
order of oices until after ihe time of 

- appealing is expired, 10 
2, A certiergri ſuſpends all proceedings 
from the time of its delivery, Reg- v, 


3. After removing an indictment by cer- 
tierari, no motion can be made in ar- 
reſt of judgment until the defendant 
-has appeared, 39 
4- A certiorari to remove an order relat- 
ing to foreign /elt, will not remove one 
ing to ſalt generally, A, 

. 2/ 
J. If a writ of error be brought in an 
action of dawer, and the error ſſigaed 
is that the defendant was an infant, a 
certiorari to inform the Court whether 
the infant defended by attorney, or 

© guardian, end v. Branford, 204 
6. A certiorari to remove all pleas 
t lately levied,” removes a plea le- 
vied between be tee and (be return, 
Smith v. Cra, 138 
7. The Court may award reflitution after 
certiorari in forcible entry, unl. ſs the 

- defendant plead three years quiet poſ- 
ſchon, Hardeffy v. Code, 138 
8. A certiorari lies to remove an appoĩ t- 


ment of overſcers before appeal, Rex 


. H:rman, 287 


9. In what caſe the Court will refuſe to 
Fragt a certiorars to remove orders 
made by comm i i oners of ſewers, Du- 


<br of Periland v. M hae, 385 


CHEAT. 


An ĩndidtment on 23. Hen. 8. c. . muſt 
ſet forth the falſe token by which the 
cheat was eſſt ded, ex v. Alanser. 

| I #315 


— * 


CHESTER. 
The juriſdiction and privileges of the city 
CHURCH. _ 
1. The ordinary has, of common right, 
wwe Jilpolal of ſeats in the church, if 


Mayer of Carliſle, 38 


there is no temporal right apainſt je 
Jaceò v. Dalle, ehe again : 
2. The ſpiritual court may ſettle diſtur. 
bance of ſeats in the cinch, where no 
queſtion ariſes reſpecting the temporal 
right, 8 wats 
3. The communion table may be re- 
moved by a meeting af the pariſhioners 
in veſtry, and the majority of votes 
aſſembled will bind the whole pariſh, 
Neue v. Bawldry, 3 290 
4. Jarre Whether a veſtry can make 
a ratg to repair and adorn the chancel 
of the church, Newſon v. Bawldry, 


70 


3. If a rate be made to repair @ church 


© and the ornaments thereof, it muſt ap- 
pear how much money is required for 

© each, Anonymons, 122 
6. The tenanty of a manor may, by pre- 
ſcription, be exempted from repairing 
the church, Anonymons, 122 
7. An inflance of an pal roo in 
making a church-rate, v. Coates, 


375 


CHURCHWARDEN. 


1. The churchwarden may refuſe an al- 
derman pcrinitlion to hold a wardmote 
in the churcu, Reg, v. Regirs, 29 
2. ** Nat choſen” is a good return to a 
man ic m to ſwear in churchwardens, 
Reg. Vs Twitty, 83 
3- Churchwardens may be guilty of 4 
libel by tammoning the pariſh to cor- 
rect pretended abules in the truſtees of 
a workhoule, Rex v. Grifin, 197 


4. After the churchwardens accounts 
- have deen allowed by the miniſter and 
pa ionets, the ſpiritual court has no 
jurisdiction, Wainwright v. ue 

N 20 


5 An information will nat lie againſt a 
. chyrghwarden for not collecting brief 
money, Ford"; Caſe, 20 


CL. E RX. 

1. A pariſh clerk is a temporal officer 
and mult ſue for his dues in the tempo- 
ral court, and not in the ſpiritual, 
Fitis v. Evans, 88 354 
' 2. The 


"_ 


* 
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2. The office of pariſh clerk is an office 
for life, and he cannot be removed at 
the pleaſure of the pariſon, Pitts v. 
Evans, rhe bed 255 


COMMITMENT. 
uſtices for a borough cannot commit to 


u county gaol, Rex v. Bigaman, 321 


COMMON. 
1. If a man, having a right of common, 


be excluded by erections, he may have 


a a ſpecial action on the caſe againſt the 
| lord, Rex Vs Wywail, 286 


2. But a commoner, unleſs he be pre- 
. vented from enjoying his right of qpm- 
mon 10 a certain extent, cannot abate 
ſuch erection, Rex v. Hywil, 287 


3. The diſtinction in ſuch cafes explain- 


ed, Sadgrove v. Kirby, 
COMMON CQUNCIL. 


A freeman of Londen is pot deprived of 
dis right of voting for common-coun- 
cil-man by not having paid the orphan 


287 notis 


tax, Warden v. Kaus, 323 


COMMON PLEAS. 
In what manner privilege may be plead- 
ed by a clerk 1a the court of common 

pleas, '97 


COMMON SER JEANT. 
The common ſerjeant of the city of Lon - 


den may file an information in the 
mayor's court againſt any perſon who 
ſhall alt an alderman of the city, 
Reg. v. Rogers, © : 28 


COMMUNION TABLE. 


The majority of votes, at a veſtry for 


removing the communion table, will 


2. A conſeſſion of a matter charged ins 
penal information, is of no conſe- 
quence, if the allegations do not 

amount to the offence intended to be 
ſtated, Rex Vs Gardner, 279 


CONTINUANCE. 
1. In treſpaſs quare clarfum fregit on ſuch 


a day, and cutting trees with a con- 
tinuance thereof until ſuch-a time, 

the continuango is void, Brook v. Biſbep, 
4 1 52 

2. Writs muſt be regularly continued, 
Atwoed v. Burr, , $ 


3. See alſo Withers v. Harris, 63 


CONSPIRACY. 


The Court will grant an information 
againſt perſoas for conſpiring to pro- 
cure a marriage beta cen a gentleman's 
ſon and a woman of infamous charac» 
ter, Reg. v. Blacket, Sc. 39 


CONSTRUCTION. 


1. ** Juſtices of our county palatine of 
« Lancaſter,” and © Juſtices of Lan- 
te cafter,”” ſhall be conſtrued to mean 
the ſame perſons, Rex v. Pritchard, 

| | 4 232 

2, On a deviſe to A. for life, ** and if 
«© my fon Richard ſhall happen to die 
«« without heirs, then my ſon Jobs ſhall 
enjoy my land,” the word heirs?” 
means beirs of the body, Goodridge v. 
Gooaricge, 453 

See Expos1T10N or Won Ds. 


CONTEMPT. 


* miſconduct of inferior law officers 
ing in a judicial capacity, as in diſ- 
— a jury before they have _ 

their verdict, is a contempt the 


bind the wh iſh, . . of king? bench, J *. 
n I "ons ons Hs 6h 


CONFESSION. 
1. Confeſſion is the worſt fort of evi- 
_ dence, if there be no previous proof of 
the tranſaction to which it relates, 
Anonymous, 2929 19 50 


92 5 


CONVICTION. 


1. In a conviction for ſtealing deer in the 
-* king's foreſt, it is not neceſlary to 
| ſhew in what capacity THE KI is 


* . 6 „ „„ „ . ” ta 
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to hold all his property in right of the 
crown, Reg. v. Sai 78 
g. A penal information on 5. Ann. c. 14. 
charging that the defendant kept a 
gun contrary to the ſtatute, being 
* an inſtrument to deſtroy game,” is 
not maimtainable, although the con- 
viction ſtate that the defendan: conſeſſ- 
ed the charge, Rex v. Gardarr, 279 


3. A huſband need not be joined in a 
con vid ion againſt his wife for ſelling 
gin contrary to 9. Geo, 2. c. 23. Rex 
= Crafts, 397 


COPYHOLD. 

1. An indebitatus afſumpfit will liz to re- 
cover a fine due from a copyholder, 
Granat v. Aftk, 12 motts 

2. A copybold eſtate cannot be ſeized 
upon a recogntzance, | 38 

3- Copyholders cannot pull down inclo- 
ſures on the common, unleſs they are 
thereby totally excluded from the en- 
joyment thereof in as full and ample 
a manner as they ought to have it ; 
and even then they cannot pull them 
down either rioronſly, or any further 
than is neceſſary to obtain acceſs to the 
common ; but they may have an ac- 
tion on the caſe againſt the lord for 
any injury they receive from his 
abridgiog them of the uſe of the com- 
mon, Rex v. Ryvil, 286 

4 See the diſtinction in this caſe ex- 


n 
cCORONER. 


J. An indi&ment lies for burying a hu- 


man body, violently killed, betore the 
coroner has performed his office, Aus- 
yen“, 10 
The coroner's inqueſt is traverſable, 
3˙ A coroner's inqueſt of 2 de ſe not 
good without the * murder,” 
Reg. v. Clerk, 16 
4. A coroner's i muſt find that the 
. deceaſed died of the wound, Reg. v. 
_ Clerk, | | 16 
.$- The court of king's bench, in exer- 
Kung its -Gifcre on reſpecung bail, is 


not concluded by the coroner's verdict, 
but will ſee what the fact appears to be 
by the inquiition, Reg. v. Carter, 173 


CORPORATION. 


1. The mayor of a corporation has not 
a calling voice without a particular 
uſage for it, A * 12 

2. The mayor of a corporation cannot 
be proſecuted for not holding a ſeſſion 

unleſs the neglect was wilful and cor- 
rupt, Rex v. Halford, 193 


3- If a charter fix the election of a mayor 
en a day certain, without any power ta 
bo d over, the cannot be adjourn- 
ed, Rex wv. P 194 


4- The direction of a charter of incor- 
tion cannot be .controuled by any 
of uſage, Rex D. 1 

I 
$- The preſiding officer at an election, 
under the ſtatute 11. Geo. 1. c. 4. mul 
be the neareſt perſon ia place and of- 
fice to the abſent mayor, Rex v. Mor- 
gan, 322 
6. If a charter appoint the election of a 
mayor to be the next day after a month 
from the preſcription day. it nicans a 
Morgan, 22 37⁴ 


7. eee eee 
ſcribed by 14. Geo. 1. c. 4. it is ſuff- 
ient to * him in before the pre- 
ing officer, as the ſtatute requires, 
although by the conflitution ** bo- 
rough a new mayor is to be preſented 


at the court leet and ſworn in 
before the town clerk, Rex v. Nance, 
| 337 


3. The preſiding officer at the election of 
a mayor, purſuant to 11, Geo. 1. c. 4 
may alſo be nominated at the fame 
time as a candidate for the office ; for 
| though he cannot {wear himſelf in, the 
| crown may appoint a perſon to do it, 
Rex v. Naxce, 341 
A free burgeſs who acts at an elec- 
parry: ſtatute day in the place of 
the mayor, does not thereby loſe his 


right to nominate a candidate, Rer v. 
Nance, "342 
6 49. A 
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10. A juratwho has neglected to take the 
facrameot, purſuant io 13, Car. 2. c. 1. 
may be elected mayor, for 5 Geo. 1. 
6. 6. vents him from being pro: 
nf oh againſt for this omiſſion. 
Martin v. Jenkins, 365 

11. If a charter authoriſe the mayor and 
aldermen to nominate four burgeſſes 
as candidates for the maycralty, a by- 
law that any burgeſs, though he is an 
aldercaan, may be put in nomiuation, 
is void; for it is contradictory to the 
charter, which confines the nomination 
to the bailiffs only, Rx v. Mager of 
Weymouth, 373 


COSTS. 


1. An information tried at bar is not 
within the flatote 5. and 6. Will. and 
Mary, c. 18. for giving coſts againſt 
the profecutor, Reg. v. Clark, 47 

2. In what caſe az rxeextor ſha!l pay 
coſts for not going oa to trial, Aacay- 
mens, 98 

3. A pauper nonſuited hall pay coſts, 
Anonymous, 114 

4+ In what caſe principal and intereſt and 
coſts may be paid into court in debt 
on bond, Le Sage v. Pere, 114 

g. An adminiſtrator ſhall pay coſts for 
not going on to trial, Auonymeus, 1 18 


6. In an action for word: laid with a ſpe- 
cial damage the plaintiff ſhall have 7a/f 
cofis, though the words themlſclves are 
not actionable and the damages under 
forty ſhillings, Brown wv. Gibbons, 129 

7. In what caſe double coſts ſhall be a- 
varded, Deveniſb v. Meriins, 218 

8. In treſpaſs per quod ſer vitium amifit, 

the plaĩntiff hall nave full coſts, though 
the damages are under forry fillings, 
Haller v. Lawton, 238 
9. An executor nonſuited on prohibition 


is not liable to coſts, Crert v. Pit- 


charn, 269 
10. If an ejectment be brought on the 
demiſe of huſband and wife, the wiſe 
is included in a rule of court that ** di. 
mifſor. querentis”” ſhall pay the cofts ; 
and if after the death of her huſband 
the bring a new ejetiment for the lame 


premiſes, the court of King's-Bench 
will ſtay the proceedings until che colts 
of the former action be paid, although 
ſuch ation was brought in, and the 
rule for coſts made > the court of 
Common Pleas, Homies v. Atherly, 
420 

11. In what caſes the Court will make a 
aintiff, being @ foreigner, give ſecu- 
po for coſts, Plumbe v. Markm, 462 
12. If any other treſpaſs, not within the 
ſtatute 22. Car. 2, c. 9. as a ſpolia- 
tion of perſonal chattels, be ſtated in 
the declaration of an action of aſſault 
and battery as a ſubtantive and iade- 
pendent injury, and for which a diftiat 
ſatisſaction might be obtained in a ſe- 
parate action, the plaintiff, on a gene- 
ral verdict in his favour, ſhall have 
full colts, though the damages are 
under forty ſhillings, AMilbourne v. 
Reads, 45g 


COVENANT. 


1. If 4. covenant with B. to convey 
certain lands /e that the taid . pay to 
A. fo much money by ſuch a day, 4. 
is not onliged to convey the lands until 
the money 1s paid; for the ita quad 
makes tha, payment a condition pre- 
cedent, Feltham v. Cadworth, 11 


2. Covenant will not lie againft an infant 
on inder.tures of apprenticeſhip, LAH 
Caje, 3 16 

3. A covenant that A. and ÞB ** convene- 
runt pro ſe et guodlibet corumꝰ is joint 
and (ſeveral, Robinſon v. Walker, 1 54 

4. On a grant to A. and B. their . ex- 
ecutors, adminiſtrators and aſſigns,“ 
declaration againſt B. or the ſurvivin 

grartee, for a hreach of covenant con 
tained in ſuch grant is good, althoug 
it only ſay that B. had nor performed, 
the covenant, and do not ſhew that it, 
had been performed by his affigns, 

Mayor of London v. Teach, 173, 


Acceptance of rent cannot be pleaded 
in bar to an action of covenant, Ay. 


ther v. Vanderplank, 198. 


6. If A.-covenant to pay ſeamen their 
wages yearly, and B. ** in conſidera. 


| hon thereof covenant to pay 4. 428. 
6 every. 


* 
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wer month, theſe are mutual cove- 
- narts, Rasen v. Coleoy, 


7- On a covenaat to give notice © a 
© particular perſon, a plea of pertormance 
| Hating the notice, but mitlakiag the 
chriftian name of the patty ro whom it 
was to be given, is immazerial, Parden 
D. Smith, 
8. On a covenint to levy a fine, the co- 
b venantor is not oblige? to acknowledge 
a ſtue of other lands, Grizg*s Cafe, 
2 293 
In coverant if there are ſevera! partics 
named in the deed, but it is only 
el, ſealed. ard delivered by fome 
"of tem, thoſe who did not execute it 
© mult be excluded as parties dy proper 
averments in We declaraticn, Fern 


. feferies. 555 
COURT. 
See IxFerLOR Copax. 


trouling power over all infcrior er 
J. chens, Vriglt v. Crump, 


8. Sec ©iſo Lumley v. Quarry, 9 
3. The fentence of a foreign court cf 
cot peteut juriſdiction is conclubve till 

xwevericd, Lumley v. Buarry 5 9 


4 If a wneſs be infolcut,. the court of 
Kiug's Bench may ccmm.t bim tor the 
immediate contexzpt, or bind him to his 
g bryawicuy, but cannot indi?! him 
r it, Rez. v. Rogers, 29 

g- There is no law to oblige a Court to 

give a reafon for its judgments, Gay 
3 wg 37 

6. If a perſon againft whom a judgment 

is entered apprar in court, the judges, 

at the r<que!t of the plaintin, may di- 


The court of King's B-nch has a yore 
2 


rect the officer of the court io appre- . 


bend him, although no wru of execu- 
tion is ſued out, Anonymous, $2 
7. In ſettiag cut the file of an _inferigr 
court, it is not neceſſary to ſnhew that 
it was held » ithin the juriidiction. 

© Keiguel v. Taylor, 103 
g. Tie courts will take potice oa what 


day the kipg dee, C v. A 0 


236 


258 


9. A deſcription of the extent of the jy, 
riſdiction of the court of the conſtable 
and marthal, Chambers w. Jennings, 

_ | 125 

10. A vicar cannot libel in the ſpititual 
court for a cuſtomary Zafer offering, 
Read v. Deatory, - 

11. Spinal court cannot take copni. 
zance of caurchwardens accounts after 
they have been allowed by the minifler 
and pariſhioners, Wainwright v. Bag. 

on 205 


CROSS REMAIN DER. 


In what caſe croſs remainders may 
be raiſcd by impiicaugo, Comber v. 
Hill, 195 


CUSTQM. 
1, A cuſtom repugnant to the common 
law is void, 29 


2. Cuſtom of London teſpecting filing an 
information in the mayor's court by 
the common ſetjeant ot that city, Reg. 
v. Rogers, 28 


3. A cuſtomary Zafer effering cannot 
be recovered in the ſpiritual court, 
Read v. Deatory, 199 


4. Cuſtom cannot controal a charter, 
Rex v. Grefvener, Ron 198 


5. A cuſtom that the churchwardens of 
a particular vill, and io many of the 
inhabitants as ſhould think fir to meet, 

| ſhall make a church-rate, and that 
ben the whole pariſh ſhall pay foriy 
ſhillings, the particular viil ſhall pa 
twelve fillings, is void for uncertais- 
ty, Dent v. C:ates, 375 

6. But if a conſultation be granted on an 
informal ſtate ment of tuck a cuilom, 
the plaĩutiff, by ſetting it out different- 
ly, may move for another prohibition, 
Dent v. Coates, 429 

2. The cuſtom of the city of London not 
to employ a fereigser in any manual 

; Occupatlicn wi. hin the ciiy 15 good, Beſ- 
warth v. Pudgens 450 


DAMAGES. 


414218 oO PRINCIPAL MATTERS, 


D. 


DAMAGES. 


1. In what caſe the word © damage,“ 
ſhall icclude coffs, Hraoocd v. Purr, 3 
2. The damages laid in the declaration 
are to be conſidered as the cauſe of ac- 
tion, and not thoſe found by the ver- 
dict, Gitmore v. Horton, 190 


3-A diverſity where damages are entire, 
and where teveral in the declaration, 


| 152 

DATEL. 
How a bond antedated is to be pleaded, 
38, 52. 

DEATH. 


1. To bury the body of a perſon who has 
ſuſtered a violent death before tie co- 
roner has taken his inquifition Sper 
wifim corporti, is an indictable dense, 

Anonymous, 10 


2. The death of the parties between the 
verdi& and the judgment dees not hin- 
der the entry of the judgmcut, 38. 68. 


9+- 
DEBT. | 
1. In debt on bond againſt an heir, if the 


defendant has no affets by deſcent, ex- 
cept a reverſion after a leaſe for years, 
and extinction of dower allowed by 
chancery to the anceftor's wite, the 
. Plaintiff ſhall have a general judgment 
die bonis propriis againſt tue detendam, 


Smith v. Angel, 41 
2. Debt lies on a judgment pending a 
Writ of error, Anonymous, 62 


3. In debt on bond the defendant can- 
not move to pay io principal, intereft, 
and cats, until he has put in bail, 
Anonymous, 141 

4. In debt on articles, money could not 
be paid iato court; but this is now 


provided for by 4 & 5. Ann. c. 16, 14t 


$. Debt lies on a bond payable by in- 
ſtallments after non-payment of the 
fark inſtallment, and the judgment 


ſhall ſtand as a ſecurity for the ar- 
rears, Webb v. Dwight, 191 
6. Acceptance of rent may be pleaded 
in bar to an action of debt for rent, 
but not to an action of covenant, 4 
thur v. YVaaderplank, 193 
7. © Nil debet”” cannot be pleaded to an 
action of debt on a charter party, Ro- 
b.njet v. Pally, 237 
8. In debt for a penalty one breach well 
aif:gned is fuſgcient, 237 


DECLARATION. 


A demorrer to part of a declaration and 
iilue 10 part, | 148 


Sre PLEADING, 
. 2 


DE E D. 


1. In whst manner a deed without 2 date 
is tO be declared on, Anovymous, 33 


2. Whether a deed was in fat executed, 
3: is the province of a jury to deter- 
mine, Datbis en Dem. of fones w.El- 


Hel. 45 


DEMAND. 


When era] and when entire in the de- 
clar«iwn makes a ditterence in the 
judgment, 83, 89, 90. 354 


DEMURRER. 


Not eoncluding to the country upon iſſve 
complete joined, is good cauſe of 
ſpecial demarzer, Crq; ate v. Martin, 

| | 100 
See PlrADTN G. | 


DEER, 


Deer kept in a park for the purpoſes of 
tale i» y be Gilrained for rent, Davis 
v. Pogue, 243 


DEER-STEALING. 


1. In a conviction for ſtealing deer in the 
king's foreſt, it is not veceſſary t 

ſmew in what capacity be was leiſed, 

Reg. v. Smith, 78 

2. In an information for hunting deer in 

a foreft, it is ſuthcicut to ſtate gene- 

| rally, 
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rally, that it was without the confent 
of the keeper, Reg.v. Smith, 78 


What deſcription of perſons ſhall be 
I confidered 9 abettors in deer - 


- Realing, Reg. v. baer, 129 


DEVIS E. 
1. A deviſe to A. for life, with re- 
„ mainder to the neareſt relation, /. 
to B. my brother's ſon and his 
* heirs, remaicder to my neareſt of 
„ kin, firſt male, then female, di- 
reQing that the eſtate ſhould never be 
fold, but kept in repair and deſcend to 
the family, conveys an eſlate in fee 
to B. Preflon v. Funxell, 296 


. A Ceviſe to A. for life, remainder to 
Z. in fre, he paying to C. forty 
pounds when he ſhail attain the age of 
 twenty-oac, and if B. die under the 
age of twenty-one, then to D. and his 
heirs for ever, he paying fixty pounds 
to C. is an executory devile, and veils 
in D. immediately, and therefore if 
de die in the life-time of - B. and . 


de under age, the heirs of D. ſhall 


take the eſtate, Garnett v. Hood, 302 


3. A deviſe to 4. for life, with remain- 
dier to B. the paying to each of her 
- fliers gool. conveys to 4. anchiate in 

fee, Hay/man v. Mco:, 430 


4. On a deviſe “ to 4. for life, and af- 
„% ter her death ro H. and to the chil- 
* dren of her body degotten, ur to be 
* begotten by C. her hbuſoand, and o 

„ their heirs for ever, if one child 
| be born at the time cf the teſtatot's 
deceaſe, this creates a joiar-1enancy be- 
twern F. and her childrca, Uzi; v. 
Fackjon, 1439 


& On a deviſe to 4. for life, “ and if 

« my fon Rico:rd ſhall happen to die 
. „ without beirs, then my fon Fab: 
* ſhall enjoy my lands,” the word 
heirs means heir: of the bedy, Grodridge 
. Goodridge, | 453 


6. A deviſe © ro A. for life, and if my 
„ fon Richard dic without heir, then 
* my f{o3 7oba ſhall enjoy my lang,” 
paſſes an <flatc in tail 10 Richard by 
impkfication, 451 


DISCONTINUANCE, 


1. If an alias ſcire facias iſſue before the 


firſt re farias is returned, it is a dif: 
continuance, Atwood w. Burr, 


2. What ſhall be cenfidered a difcentine. 


ance in pleadiug to an action of af. 
Jumpfit, Price v. Henriques, 124 


DISSENTER. 


To debt on a by-law brought by the 


chamberlain of London, in the mayor's 
court of the city, againſt a perſon for 
refuſing the ofhce of ſheriff, the court 
of King's-bench, on the record be- 
ing removed, will not permit a ſug- 
e to be entered thereon that the 

efendant is a difenter, and diſabled 
by tie ſtatute from ſerving the office, 
he not having taken the ſacrament, &c. 
B. hit v. Whitman, 30⁰ 


DISTRESS 


If a perſon make a ſecond diſtreſs 


for tue ſame cauſe, @ replevin is the 
only means by which the owner can 
retake his goods, Anonymous, 118 


. In what caſe the goods of a bankrupt 


colleftor of the land - tax may be taken 
out of the hands of the afbgnees by a 
warrant of Ciitreſs, Braffey v. Dawſon, 

34 val 182 


3. Deer in a park, kept for the pur poſe 


of (ale, may be diſtrained tor ut, 
Davis v. P.uel, 849 


4. A Giftrefs cannot by the common law 


be made on a tenant after the renancy 
is deurmined, Eaton v..Southby, 281 


5. But this is acw provided for. by Ita- 


tute, 251 nel. 


6. Goods taken in execution cannot be 


diirained, | 251, 254 


7. Formerly, c:rn growing could not be 


diſtrained 3 but by 2. Wil. 3. c. 5. 
and 4. Gro 2. c. 19. it y now be 
diitrained for rent, 232 


DISTRINGAS. 


1. A difiringas is the common-law pro- 


ceſs of a hundred court, Wright v. 
Crump, | 1 


* N , 1 
2. Same point, Aren. 44 


DLVERSITY 
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DIVERSITY 
In the words of a covenant joint or ſeve- 
ral, 154 


DOWER. 
1. The form of aſſigning dower in Chan- 
cery, 43 
2. The record in an ation of dower may 
be amended by the pleadings below, 
Wood v. Branford, 124 
J. Exception on a writ of etror to a 
judgment in dower, Kent v. Kent, 187 


| 4 Ha defendant in dower appear and 
plead tout tems pri, the demandant 

- thall have damages from the 72fe-of 
the origioal writ of enquiry, Ree v. 
- Roo, 333 


' DUTCHY LANDS. 


The lands and poſſeſſions of the dutchy 
of Lancafter are ſeparated from the 


crown, Reg. v. Smith, 78 


k. 


EASTER OFFERING. 


A cuſtomary Eafter offering cannot be 
libelled for in the ecclefiaſtical courts. 
Read v. Deatory, 199 


EJECTMENT. 


1. In the caſe of tenants in common, there 


muſt be an aal exfler of one by the 
other, or elſe he ſhall not be compelled 
to confeſs leaſe, entry, and ouſter, 
Anonymous, | 49 
2. If judgment be recovered in ejectment, 
and execution ſtayed upon terms until 
a year afterwards, a faire facias muſt 


_ revive the judgment before the babere 
facias poſſeſſionem can be iflued, - 


thers v. Harris, 


J. A wife may be made defendant in 
cjeAment where a pretended huſband 


is leſſor of the plaintiff, Feawick v. 


| Graves , 7 


50, 64 


4. In ejectment, if the defendant has 
not regular notice of trial, the way is 
not to confeſs leaſe, entry, and ouſter, 
but to oppoſe judgment again? the ca- 
ſual ejector, Anonymous, 119 

5. Of judgment agaiaſt the caſual ejec- 
tor, Anonymous, | 159 

6. The court will ſet afide a jodgment 
in ejectmem, though regular, in order 
to let the parties in to try the merits, 
De&bb; v. Paſſer, 211 


7. A defendant in ejectment who brings 
a writ of error muſt give bail to pay 
the plaintiff his cofts, Bur need not en- 

ter into a recognizance himſelf, Las- 
ingten v. Dae, "> 

8. If an ejetment be brought on the 
demiſe of huſband and wite, the wife 
is included in a rule of court, that 
% dimifſer. querentis (hail pay the 
« coſts,” and if, after the SES of 
her huſband, ſhe bring a new ejetment 
for the ſame premiſes, the court of 
Kinz:-bench will ſtay the proceedin 
until the coſts in the former action E 
paid, although ſuch action were brought 


io, and the rule for coſts made by, ths 
court of Common-pleas, D. 
Atheriy, 420 


9. The vncertainty of a declaration in 
ejectment ** for lands lying in the pa- 
riſhes of J. and Z. or one of them,” is 
not cured by verdict, G o 


Dem. of Griffin v. Faun, 457 


ELECTION. 

How election may be made where 8 per- 
ſon owes money on a bond, and on an 
award, and makes a payment to the 
creditor without ſpecilying on which 

it is paid, 123 

ENQUIRY. 


A writ of enqu- ry, though executed by 
thicteen jurors, is good, Con v. 
Cruwdty, | 450 

LAUT 5; 

Equity ſhall have cognizance of appoint - 
ments made by married women, Taylor 
v. Rains, 149 


ERROR. 


A Ta3S8LE OF ARENCIPAL MATTERS: 


ERROR. 


t. Tn what caſes a variance between a 
Hire fatias and the original record is 
not error, Arwood w. Barr, 2 

2. An errer in proceſi cannot be taken ad- 
vantage of, on a wfit of error on a 
jodgment in ſcire facias againſt the 

bail. Atwood wv. Burr, 7 

3. A writ of error on a cr faciat againſt 
bail is bad, if it be i ajudicatione 
Execution's judicit, inſtead of in adjudi- 
catione executionis ſuper recognitionem, 

4- After a writ of error ſued out, if a 

 ſeire facias quare extcut'onem non be 

hr againſt the plaintiff in error, 

© It is only to compel him to aſſi n error, 
and therefore execur:on ought not to 
be taken out until wow pros entered, 
Anonymous, | 49 
5. Debt lies on a judgment pending a 
' writ of error, 62 

6. If infancy be aſſigned for error on a 
jadgment in dower, the Court may by 
certiorari inform themſelves whether 
the infatit was defended by attorney 

dt guatdian, Had v. Branford, 104 

7. In what cafe the plaimtiff in error muſt 
put in bail before the writ of error fh3ll 
operate on a ſeper/edeas, Anonymous, 
| 12> 

8. The plea of in lle of erraten 

; admits an error in tact, Ho Eren. 

ford, IT 124 

A *©* writ of error pending“ may be 
| pleaded to an action of debt on the 

jodgment, Coartncy's cee, 140 

10. Precedent of a writ of error in af- 

Jampfit, 143 

11. A writ of error crram vf, is not a 
fuperſedeas alter aſurmance, Hearne v. 
Buſfbill, 165 

22. Ia what caſe execution may ifſue on 

z judgment obtained in the Marthalſea, 

Aſier removal and error brought, Har- 

" ris v. Burley, 210 


Ste Dower, Jupeweznt, Wir, 


ESCAPE. 


+ YG 4 


7. 10 ded: for an eſcape 2vainſt the-ſhe- 


tiff, he c2onot take advantage of there 


having deen a foll Term between the 
_tefie and the return of the writ, Shir«. 
ley v. Right, 29 
2. If a priſoner be removed from the 
King's-bench priſon to the Fleet, and 
eſcape, a declaration for ſuch eſcape 
— 2 not ſhew proceſs againſt him in 
the Common pleas, Gambier v. Wright, 
1 


ESTATE. 


1. An eſtate for years cannot be coupled. 
with an eſtate in fer; Tapaer v. Mar- 
tett, 297 

2. All eftates for years determinable on 
the leſſees lives, may deterrfiine nct 
only by the death of the patty, or ef- 
fluxion of time, but alſo by ſurrender 
or forfeiture, Dormer v. Parkhouſe, 371 


3. If A. be tenant for life, remainder to 
J. S. and his heirs fot the life of 4. 
remainder to 4. in tail, the remainder 
to J. S. though but on poſſibility in 
ſuch an interpoling eſtate, between the 
eftate firſt limited to A. for life, and 
the laſt eſtate limited to bim in tail, 
that A. is only tenant for life, Dormer 
v. Parkheuje, 371 


EVIDENCE. 

1. A pefſon cannot be deprived of the 
teſlimony of a witneſs in his favour, on 
account of the witneſs having lid a 
wayer on the event of the cauſe; George 

. Pierce, * 31 

2. After plcading guilty to an iadiciment, 
the deſendant may give in evidence 

any matter, Gogh it juſtifies the fat = 

- Reg. v. Templeman, 10 

3. A Judze, though removed from his 
office, may report the evidence of a 

trial before him, on a motion fora | 
new trial, Aronymous,. 47 

4. Confeſſion is the worſt ſort of evi- 

dence, A 50 

5- A parſon cannot give evidence on a 

. .queſtion affecting the boundaries and 

extent of his pariſh, , Barton v. Ro- 

nns 

6. If evidence be improperly admitied 

_ or refuſed; the Court wilt grant a new 

"ial, Themkins v. Hill, 64 
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71 What ſhall be evidence of converſion, 
Moutagie v. Sandwich, 99 
8. If 4. pledge jewels with B. upon a 
aſurious contract, and B. afterwards 
take 4. 5. bond for the principal and 
intereſt, A. may be examined as a wit- 
neſs on a proſecution againſt B. for the 
oſury, Reg. v. Sewel, 119 
9. The Haſt-Iodia Company are not com- 
pellable by ſubpœaa to produce their 
transfer books in evidence on a trial ; 
but the parties may take copies of ſuch 
parts as relate to the matter in iſſue, 
Gray v. Hopkins, 129 
10 2s. Whether the inventory and ſale 
of a dead ſeaman's property at the 


maſt is conclufive evidence of their va- 


lac, Blainfield v. March, 141 
11, In trover by an adminiſtrator, on the 
poſſeſſion of the inteſtate, it cannot, on 
the general iſſue, be given in evidence 


that the deceaſed ma T" will, and that 


12: To treſpaſs, the defendant cannot 

give highway in evidence on the ge- 
neral . Selman v. Courtnay, 301 
13. If, on proper notice, a party refuſe 
to produce a neceſſary to prove 
the iſſue, the other party may give 
parol evidence of its contents, Bartlett 
v. Cawler, 243 


14. The affidavit of a perſon who bas 
been convicted of forgery cannot be 
read in ſupport of a eomplaint, but 
may be read in exculpationof a charge, 
Walker v. Kerney, |, 413 


18. Ir is the infamy of the crime, and 
+ not the nature of the: puniſhment/ that 
renders the party an incompetent wit- 
neſs, Rudock v. Mackinder, 415 notis. 
16. The poftea and nift prixs roll ſuffici- 
ent evidence to prove, that a cauſe 
came dowu to be tried and that a juror 
was withdrawn, Fifber v. Kitcherman, 
| 88 45% 
EXCHANGE. 
On an exc 
muſt be equal, aud therefore an ate 
For life cannot be given in exchange 


_—_—_— 


of eſtates, the eſtates: 


_  EXCOMMUNICATION, + 
1. Proceedings on an excommunicato ca- 
piendo. habeas corpus, Lucy v. Bi- 
Hop of St. David's, 56 
2. If, in an excommunicato capiendo, a 


capias with a penalty iſſue when it 


ought to be a capias only, the Court 
will diſcharge the penalty, but will not 
abate the writ, Reg. V  Canterell, 82. 
3: No addition to the party's name is ne · 
ceflary in a writ of excommunication, 
unleſs it be for one of the cauſes men- 
tioned in 5. Eliz. c. 23. Reg. v. Can- 


82 
- 


4- An excommunication is a criminal 
matter, and therefore a feme covert 
may plead alone to it, 82 

$. The ſpiritual court may take bond for 

the appearance of the party to a writ 

of excommunication, | 83 


- 


6. Qu. Whether a perſon in cuſtody of 


the marſhal of the king's-bench on 
meſne proceſs, can be charged with a 
capias on a writ of excommunicato ca- 


plenab, Reg. D. Ler, 115 » 


7. A writ of excommunicato capiendo, re- 
_ citing that the party was condemned 
in colts, is quodam negotio officii fue 
correction, is bad for I 


a EXECUTION... 
1. Goods though ſeized in execution, yet 
if they are ſuffered to remain in the 
cuſtody of the defendant, may be taken 


in execution at the ſuit of another cre- 


ditor, Rice v. Serjeant, 37 


2. If a ſheriff who has ſeized goods in 


execution, be prevented by the plaintiff 


from proceeding further, he may re- 


turn nulla bona to the writ, Rice 


3. In ejectment, if no execution be ſued 


within a year, the judgment muſt be 


revived by ſcire facias, Withers. v. 


Harris, s Sin 5 


4. The eburt of king's - bench may or- 
der a perſon appearing therein, againſt 
whom a judgment bas been obtained, 
to be taken ap by the officer of the 


court, although no execution had been 


ſued out, Anny der des i868 
ä 3. The 


uncertainty, 
Dr. Watſon's Cafe, 117 


— — 


- 
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7. To debt on execution, if the defen- 
- dant plead © jodgment recovered” by 

way of retainer, and no affers ltr, 

and the plaintiff reply . Executor de /ox 
tort,” the defendant may rejoin, pu- 
darrein continuance, that he is admiui- 
ſtrator, F anghan v. Brown, 274 


$. An executor nonſuited in-prohibition 
is not liable wo coſts, Cree v. Pi- 
charn; 233 


9 If to an action 24 executor on pro- 
miſes made to the teſtator, the 
— op that the 
teſtator ſoed out a Mit of privilege, 
and that tbe cauſe of action aroſe with- 
io fix years before the writ purchaſed, 
is bad, Carver v. James, 348 


10. Arbitrators may award matters in, 


diſpute between the parties as well in 
their own right as in their character of 
executors, Eutſon v. Compus, 3062 


BXECU TOR. 


1. If an executor de fox tort deliver the 
goods of the ĩnteſtate to the adminiftra- 


tor betore action . him 
by a creditor of the dec he may 
- plead plene adminiftravittoſuch action, 
Anonymeus, 31 


2. There cannot be an executor de fon 
— —— granted, 31 


3. If two executors fue,” it cannot be 


pleaded in abatement that only one of 
- them proved the will, Brooks v. Stroud, 
> 39 


4- — fo6in his own nawe 


+ for monies received 1 to the 
tieſtator 's death, and the defendant 
cannot r N 2 debt due to him from 
the teftator, Shipman v. 7 hempſon, 240 


5. If to an aion av executor, on pro- 


- meſes made to the teſtator, the defen- 
dant plead non e and the farule 
FS 2 8 * 


of Limitations, ar n that the teſ. 
tator ſued out a writ of abe and 
that che cauſe of action aroſe within 
fix years before the writ purchaſed, is 
dad, Carver v. Fames, 348 | 


EXPOSITION OF THE WORDS 


Abeyance, a 19, 20, 27 
Awing and affiſting, 130, 131 
Attiacturat, 153 
Communis error facit j jor, 93 
Capiarar pro fine, 100 
Conrinuaa dd, 153 
Comventunt ot quilibet combats 154 
F 154 
2 and e | 8 
Falſe fabrica vit, | 16 
Ita 4, 11 
Mereretar and merrbatur, 106 
- Obliganius nos et * * 153 
OG, dichus, 151 
Neid verena, 149 
Recaferer, 105 
Such“ 130, 2 
10 1 « thereof,” and thereto, 
1 30 


Ser ConvrevcrTion. 


EXTORTION. 


To refuſe licences to publicans except on 
the payment of a ſum of money, is ex- 


mien. Rex v. Seymour, 332 


- 


. 


FALSE IMPRISONMENT. 


Falſe impriſonment lies againſt a bailif 
for tg after the return day of 


the wit; 1, 1 
FAMOSUS LIBELLUS. . 
Ser LinzL, Scan Dar, ALDzzMaAn, 


FEME COVERT. 


1. In what caſes the courts will diſcharge 
_ a ſeme covert from an arreſt on filing 


common bail, Azcnymons, 10 


2. A feme covert indilted” © for à wiſde 
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© — meanor mall not be bound with ber # There muſt be an actual entry to avid 


bail, Arotymons, > 2-63 
3. A feme covert may be made defendant 
in ejectment, where a pretended huſ- 
band is leſſor of the plaintiff, Fenwicl 


. Graveacr, 71 


4. Aue covert may plead alone to a 
writ of excommunication, for the pro- 
- cecdinigs in ſuch cafe are of a criminal 
nature, Rep. v. Canterell, 82 
5. The king's-bench will probibit the 
ſpiritual court from granting probate 
of '« «will made by a fee covert, al- 

h by marriage atticles the was 


6. A fane-covert may be convicted on a 
penal ſtatute, without joining her huſ- 
Rex v. Crofts, . © 397 

5. A feke-evvert may be committed for 
diſobeying an order of maintenance, 
Ne v. Taylor, 399 notis, 


dL Huss b and WIr E. 


F EME SOLE, 
Ste Jo beuERr. 


E R LON T. 
ſtealing a woman, being an 


101. 103. 132 


0 FETT ER. 

If the marſhal of che king's-bench priſon 

© ha feaſon to believe that a perſon 
committed to his cuſtody for a fine to 
the' king, i contriving means to 

. eſcape, he is warranted in putting 
irons on him Fuller” Cafe, 92 


FIEREF FACIAS. 
1. If a fieri ſ#tia; be fraadulently. exe- 
- ented; another ers feeids may be exe · 
. cnted on the ſame goods, 37 
1. A feri fac teſted before” the time 
limited in the defeafance muy be exc- 
cuted after, | ; 48 
2 +:8%: Nen 
1. Oh'a'covenint to levy à fine, the co- 
venantor is not odliged to acknowledge 
| . 


Felony in 
heireſs, 


293 


Gripg's 


298 


Ane, Tapnr u. Murr, 
3. See the diftinflion on the fubject, 
299 voti. 


4. A fine levied by tenant for years has 
no operation, by reaſon of the inability | 
of his eftate, for it ought to be a free- 
hold, Dormer v. Parkhouſe, 369 

. A fine is in roperly called a feolf- 

, ment RED and has only the ef- 
fects of a feoffment to ſome purpoſes, 
if he who levied the fine was ſeiſed of 
a freehold at the time of the ſine levied, 
Dormet v. Part bone, 369 


__ FOREST LAW. | 
Setre, Whether the Judges of the com- 
rn 
take notice of the foreſt laws, 78 
 FORCEBLE ENTRY. 
1. Foreible inthe time of one King, 
and detainer in that 8 
not conclude , contre pacem of | | 
Tab v. Griſud, . 
2. An indict ment of forcible entry muſt 
ſhew the Kind of eftate of which the 
party was diſſeiſed, Taylor v. ann, 
ANG 


3. Av indictment on the 8. Hen. 6. c. 9. 
muſt alledge a ſeiſin in the perfon who 
was diſpoſſeſſed, Reg. v. Taylory 123 
4. The Court may award reſtitution, af- 
ter a certiofari in forcible entry is 
filed, unlefs the defendant plead three 
years quiet poſſeſſion, Hardefy v. 
Goodenougb, mY A 138 
Tube plea of © three years quiet poſ= 
3 eden is a bar to an — — 
entry, Hardefty v. Goodenough, 138 


—— — 0 


The ſubſequent conſent of a womat for- 
cibly married will not extinguiſh the 
offence, Reg. V. Swanſon, 

aa 

1 forging of 'a bail bond to the 
Gre is an indictable offence, Reg. v. 

| - Tit 


IOZz 
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- fendant forged a falſe deed on a certain = 

0 r 
. 

3. In what caſe a variance, in an ĩndict- 

ment of between the infiru- 

ment reci and chat produced in 


evidence, is material, Rex v. Gibjon, 


205 


2 purpoſe 


money due to an officer's 

— — from the — of the king's 

* bounty, is indictable at common law, 

_ Rex v. Olin, 378 
8. What is ſufficient publication in for- 
gery, 379 
6. If an affidavit and a tertificate are ne- 
ceſſaty to perpetrate a fraud, the for- 
Sing cf the one, and the publication 
of the ocher, | is one ' offence, Rex v. 

. Obrien, 379 
7. Jodgment on a toivittion of forgery 
- » at common law, - 380 


8. The Sean cs perſon conrifed of 


-fergery be read 
— — 2 


n Walker v. Hera, 413 


| FRAUD. 
An inditment on the flatute 3- Hen. s. 
c. 1. mult ſet forth the falſe token by 
wich the fraud was eficed, Rex v. 
F Mues, N 315 


"FURNIVALs INN. 


The principal of Farsi .- inn, or other 

inn of chancery, cannot bring an action 

- - for duties in his own name, but it muſt 

rann een. 
11 


GAME. 
1. A penal information on g. Ann. c. 14. 
- charging that the defendant kept a 
„ gun contrary to the ſtatute, being 


an inſtrument to deſtroy game,” is 


not maintainable, * aac con- 


. - 


— 


2. See alſo Mallcck v. Eaftly, 


2. If a note 


feſſed the charge, Rex v. Gardner, 279 


| 48g 
3- The lord of a manor which is worth 
r20l. a year, the demeſnes of which are 
þ man 6 ng 74 life, is not there- 
by qualified to kill game within the 
22. and 23. Car. 1 . for the words 
6 bawing an eftate, Sc.“ ſignify an 
eſtate in prfieficn, — Ag 


4- And Q. Whether ſdch a lord is in- 
titled to kill game on the manor, al- 
though he is the lord of it, unleſs he be 
an e/gazre, or other perſon of , 
« degree, Malleck v. Eaftly, © 

An efquire, or other perſon of higher 

4 degree, as ſuch it not qualified 5 
game onder 22. and 23, Car. 2. c. 25. 
© though the fon of an eſquire, or the 
_ fon of other perſon of higher eres 
is, Jenes v. Smart, 488 notis. 


6. What eſtate gives a qualification, 487 
|  nolis 


GAMING. © 
1. Gaming with falſe dice is an indiQa- 
ble offence, | 40 
band be given for a gem 
ing debt, 5 action 5 lie > dg by 
an #ndorſce2gainit the drawer, although 
he paid a edn conſideration for it, 
and was ignorant of the cauſe. for 
Which it was . Tr v. he 
| 34 


3. Horſe-racing is gaming withio the pe- 


- . nalties of the ſtatutes of 16. Car. 2. 
c. 7. and 9. Ann. c. 14. Gedman v. 
Morky, 4 a _ 438 
AGILE. oo 

1. The right to the cuſtody of 4 gaol 
cannot be maintained without ſhewing 
a gaol delivery, Anonymous, 31 
2. All felons muſt be committed to the 


county gaol, 321 

3. A gaoler may fetter a priſoner com- 
* gn. ! 
caje, 


4. If a houſe, ici for the parpoſ, 


de uſed by —ͤ— . 
«ty 


> 
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fixty years as a for priſon- 
ers, this is ſufficient to conſtitate a 
county gaol ; and therefore unleſs ſuch 
a gaol be regularly preſented at ſefſions 
_ purſuant to the ſtatute, an information 
will not lie againſt a ſheriff for refuſing 
to confine priſoners in a new building 
erected by order of the juſlices as a 
. County gaol, Rex v. Morgan ja 
2 


GATE-HOUSE. 


The ancient priſon of the gate-houſe was 
not à public gaol, for the owner had 
no charter to ſue a commiſſion of gaol 


delivery, Anonymeus, 31 
. GOOD BEHAVIOUR. 


I. A contemptuous carriage to a ma- 


giftrate while in the execution of his 
. office, is a breach of good behaviour, 
TT | : | 29 
2. So is giving a man the lie in Weſtmin- 

ber- bal, | 29 
GRAMMAR. - 


t. The biſhop may take a reaſonable 
time to enquire the character of a per- 
_- fon elected aſher of a free grammar- 
ſchool before he licenſes him. Rex v. 


| Biſhop of Lichfield, 217 
2. See alſo upon this ſubject, Rex v. 
Archbrſhop of York, 6. Tcrm Rey. 490 
3. Teaching in a grammar-ſchool with- 
out licence is @ temporal offence, 
Jenes D. Gegg, 474 

4 Grammatical conſtrufiion of words, 
106, 130, 149, 150, 154 


GUARDIAN. 
The Court will not determine the right of 
guardianſhip on a haveas corpus, Rex 
Vs P. Cmijih, 235 


"HABEAS CORPUS. 


1. Tf trover be brought in the ſheriff's 
court in London, and removed by ba- 


beas corpus. into the king”'s-bench, the 
court may inquire into the cauſe of ac - 
tion, and order the defendant to be held 
to ſpecial bail, Lumley V. LQaarry, 9 
2. A perſon in cuſtody on a g ene reg - 
zum improperly iſſued, may be 41 
- charged on babeas corpus, Anonymous, 


| 9 
3- A habeas corpus will not lie after judg- 
ment, : | | 118 
4+ The return to a habeas corpus cannot 
be ſupphed by aflidavits, > 234 
5. Gn a Habt corpus to free the body 
of ar infant from the cufiody of his 
aunt, the Court will not determine the 
right of guardianſhip, but will merely 
| fet the chi d at liberty, Rex v. P. 
Smith, 235 


HE IX. Fo, 

1. In debt on bond agaioſt an heir, if the 
defendant bas no aſſets by diſcent, ex- 
cept a reverſion after a leaſe for years, 
and. extinction of dower allowed by 
chancery to the anceſtors wife, the 

laintiff ſhall have a general judgment 
Z bonis-propriis gala the defendant,, 
Smith v. Angel, 41 


2. In debt agaioſt an heir on the bond of 


| bis anceſtor, if the defendant plead 
riert per diſcenr, and the plaintiff reply 
that be had lands by diſcent, a verdict 
finding that he had ſufficient aſſets is 
ood, without finding the value of the 
Matthews v. Lee, 5 258 

3. Heir pleads the ſtatute of Limitations 
againſt an executor, 99 


| HIGHWAY. 

1. To treſpaſs, the defendant cannot give 
highway in evidence on the-general 
iſlue, Selman v. Coartay, 301 

2. An order of ſeſſion for inclofing a 
highway after an ad quod damn re- 
turned, and on exception to the order 
the writ was quaſhed, 45. 47 


HOMINE REPLEGIANDO. 
The court of king's- bench will grant 
a writ de homine replegianda to replevy 
a man in cuſtody on a xe exeat regnum 
improperly obtained, Anonymovs, Y 
Mm 3 HONOUR. 
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Hooks K RACING. 


— amĩug within the pe- 

nalties of the ſtatutes of 16. Car. 2. 
—— Ann. c. 14- Godman . 
© Aforley, | 


438 
ä 3 13. Geo. 2. c. 19. 


| * HOUSE OF openers. 

The houſe of commons are the judges 
of the right of election of members of 
parhament, Prideaux v. * 14 


HUNDRED. 


1. If a perſon be aſſaulted by thieves in 
- the hundred of 4. and carried into the 
bundred of B. and there robbed, an ac- 
tion lies on the ſtatute of Hue and Cry 
againſt the inhabitants of the hundred 

e B. Cooper ©. 22 157 
E SE Ur, I, 


44 
-HUE AND CRY. 


Nez taking be in one hundred 3 zud the 
e in another. the aQion Hes 


3 
TH 


2 0 HUSBAND AND WIFE. 


b5 If 0 wike be — 


on for ſoch maliciogs proſecution 
maſt be in the name of the on- 


* — Hareeed <. Parrat, 104 
for taking the wife's goods 

' Noe, brought by the hufbaod only, 
* ui han v. . Broderick, 195 


| 3 A bulbaud is intitled to adminiftration - 


of his wife's effects, although ſhe has 
made a will of deviſed to her, 
and by which deviſe the teſtator gave 


her expreſs p ver ſo to do, without 
ber $ ingerlerence, ' Rex v4. 
Bettefeverth, * Gb cir 6s BYS 
* A feme-ervert "may be convided on 


o 


Kot hc AA ye —_— 


gin, without making ber huſband 3 

ky Rex v. Creffts, 397 

5. A married c man may be committed 
to the houſe of correction, for not 

| forming an orger of maintepance bn 


| 2 child bad before marriage, 
** Vs Elkn Tr | 05 


» 
= 


- 


I. and J. 
JACOBITE. 


In what caſe it is actionable to call a man 
2 Facobite, and to charge him with an 


intention 10 in the Pretender, 
How v. Fog * ey 


IMPLICATION. ; 
Ia what cafe crofs remainder may be 
raiſed by mphcatos, Camber v. Hill, 
"195 

1NDiIcTMENT. 
1. A recognizance taken by a Judge of 
de king's-bench upon the remoyal of 
an indictment in more than the ſum 
meanuoncd in 5. Will, & Mary, 0411. 
is good, Reg. v. Emer, 10 
2. It is an indictable offence ta bury 4 
t ſon who dies a violent death before 
| be cornnes's inguiftjen, Anonymans, 10 

3. I is not an indiftable offence to 

 comemptuouſly to an — 
on, though at the time of the 
words ſpoken he is actin none, by 
boldiog A vardmote, Reg. v. Rogers. 


= 


4: A witneſs cannot be ixdifcd for inſo- 
' lent behavigar in a court of juſtice, 29 

5- Judgment on an jnditmeng removed 

certigrari, cannot be arreſted until 

e defendant has appeared, 39 

8 An indict ment or information lies for 
procuring a gentieman's ſon to mar 

a woman of bad character, Reg. 5 

| Blacket and others, 


7. Ah indiament, or information 1020 
: 2 man for ſeducing perſons. to game 


with him, and putting falſe dice upon 
8.-Af : 


\ 
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8. After pl 
tze defendant may give evidence that 
juſtiſes the fat in mitigation of the 
puniſhment, Reg, v. Tenpleman, 40 
9. An indiq ment for being 4 ce 
duntard“ is too general, Reg.» v. 
Buckbridge, | | 52 
10. An indictment for not repairing a 
bridge, alledging, that the defendagr 
- ought to repair, becauſc be now 75, and 
er divers years laft paſe was lord of the 
. _ manor, 
not liable as lord of the manor, and 
therefore it ought to have ſhewn that 
he was liable by re/on of tenure, or by 

* preſcription, Reg. v. Bucknal, 5 
11. An indictment for reſcuing. $ 
from a ſheriff's officer muſt lay the 
perty in ſome perſon, and ſhe * the 


judgment and execution under which 


- they were taken, Reg. v. Lilly, 63 
12. An inditment for hunting deer in 
"the king's foreſt, need not ſtate in 
what right he was ſeiſed of the foreſt ; 
for it ſhall be preſumed he was fſciied 

in right of his crown—and it is ſuth- 
cient to ſtate generally, that it was 
without the conſent of the keeper, 
K. v. Smith, 3 78 
13. The dme formerly allowed to plead 
. ig an indietment, Reg. v. Parter, 86 
14. No en prof. ought to be entered on 
an indictment but by leave of the Court 
on motion, Reg. v. Parker, 86 
15- In an iadictment for ſubornation of 
— it muſt appear that the pariy 


v. Darly, 101 
16. Judgment on an indictment may be 
arreſted when the party is brought in 
ona capia; for the fine, Reg. v. Derty, 


400 


17. To an inditment for a forcible mar- 
. Fiage, it is no defcuce that the woman 


fon, Sc. | 1 
18. An indictment for forcible entry in 
_ the time of one king, and detainer in 

that of another, coocluding againft the 


_ "race of both, is bad, Y aylor 1 At 
14 


—_*® 


19. An indiment of forcible entry muſt 


ing guilty to an indiQment, | 


Sc, is inſufficient ; for he is 


committed the perjury, Reg. 


afterwards contented, Reg. v. Swan- 


ſhew of what kind of eſtate the party 
was diſſeiſed, Tayler V, Griffith, N 116 
20. An inditment- of forcible entry on 
the ſtatute 8. Hen. 6. c. g. muſt al- 
ledge @ ſeiſin in the perſon who is diſ- 
palledied, Reg. v. Taybr, 123 
21. An indictment charging that the de- 


fendant did put guoddam wvenenum AN- 


GLICE antimony, into a cup of beer, &c. 
is good, Rep. v. Pigeonry, 149 
22. It is an indictable offence to forge a 
bail bond to the ſheriff, Reg, v. 


23. An indidmem charging that 
fendant forged a fake Fred is good 
Reg. v. King, , 

24+ An ind ct ment for forging @ certain 


falſe wwritiag obligatory, is good, Reg. 


v. Aing, 151 
25. Falſe Latis ſhall not vitiate an in- 
ditment, 151 


26. An indi&tment will not lie for a bat- 
+ ery in Newfoundland, Rex u. Hooker, 
l 193 

27. Ia an indiament for libelling the 
truſtees of a workhoule, all the truſtees 
_.necd not be named, Kex v. Griffiz, 497 
28. On an indictment for a miſdemeanor, 
the defendant, after conviction, can- 
not move for a zew trial without being 
perſonally preſent in court, Rex v. 
ib, on, 205 
29. In what caſe a wariation in an in- 
dictment of forgery between the reci- 
tal of the inſtrument forged, and the 
letting it out according to the tenor, 
ſhall, or ſhall not be material, Rex 
v. Gibſon, 205 


30. An inditment for extortion, charg- | 


ing the defendant, as clerk of a mar- 
ker, with having taken ſo much from 
the proſecutor, for ** examining, 
* marking, and ſealing fourteen pos,” 
is good, although be was intitled to a 
fee for marking and ſcaling them, Rex 
D. Refit, | 
t. Au information granted 
l pyholders for a 1 in ing down 
' incioſures on a claim of common j they 
having uegletted to try their right to 
| agony” , <2" wel to a rule of Court, 
Rex v. W vill, 286 
M m 4 


32. An 


* 


* 1 
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32. An indiQment will not the againſt a 
Mp perſon for ſaying of a juſtice of the 

peace, He is/a rogue, and a for- 
_ + <:fworn rogue,” Rex v. Pocock, 310 
33. An indiament on the ſtatute 23. 
Hen. 8. c. 1. moſt ſer torth the falic - 
; token by which the fraud was effected. 
Ker vv. Mans, 


34. To forge an affidavit for the purpoſe 


of obtaining m due to an officer's 
© "widow from the treaſorer of the king's 


_ "bounty, is indictable at common law, 


Ker v. Obrien, 378 


35». An inditment for forg rging an afida- 
vn, and alſo for publiſhing a falſe cer- 
- ikicate for the purpoſe of traudulectly 
ing money, is good, for the two 

— form one offence, Rex v. Obrien, 


379 


36. An indictment for extortion will lie 
againft a juſtice of the peace and his 
- Clerk, for obliging foreigners in a cor- 
poration to pay ten favilings each for 
granting and renewing bcences to them 
as publicans, although it bas been the 
cuſtom ior five-and-wwenty years ng 
do, and the money is expended for 
hc purpoſes, Rex v. Smut ard 
: others, 
37. An indiQwent lies for libelling the 
| words of umputation were againſt ode 
of its Ditectors only, Rex d. Jeaneyr, 


400. 
38. If a be duly eleded overſeer, 
and refuſe to execute the office, it is 


_ an indictable offence, Rex v. Jenes, 


| . | -4'Q 
INFANT. 
Covenant will not lie apainfſt an infant 
| — on his — 6 
4, 
| Fide Corkxaxx. 


INFERIOR COURT. 


1. The ſteward of an inferior court may 
adjourn the court from time to time 
until the jury have brought in their 
verdict, Wright v. Crump, 1 


Fu 


3% \ 
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the 4 


not agree in their verdict, they muſt 


withdraw, and be withoor meat, 
drink, fire, or candle until ay * 
- Wright v. Crump, - © 


3: The common-l:w eee . 


- court is a diffringas, but by cuſtom a 
Lari facias may iſſue, Wright © v. 
Crump, i 
4 If the fleward of an inferior court eil. | 
charge 2 jury before they have given 
their verdict, it is a contempt of Ihe 
court of king's-bench, bid. zZ 


8. The form of iſſuing execution On a 
ſeire  facias againſt bail .in an 4448 


court, Atrwbood w. Burr, 
6. A ſeire facias, or other proceſs row 
an inferior court, ic the name of 
mayor, or other prefiding officer, is 
7. A ſammons 4 - court to 
be ſerved on a defendant, need net 
lay, if be be found within the guriſcic- 
tion of the court, Lirucgd v. _ 
8. A plaint levied io an ivferior ** 


de ſore the debt is coutracted, is bad, 
Denning v. Cloſe, 35 
9. "The pogo court cannot take 72 
nizance of jolicrtation of chaſtit 
offence was naman; Ko cuba ſoch 
force as will maintain an action of aſ- 
fault and battery at common law, Ri- 
gant v. Galliſard, 79 
10. An attachment hes agzinft à judge 
an inferior court for granting a obs 
trial after jodę ment vd cofts levied, 
and fix years elapſed, Hall v. Hill, 84 
13. How far an inferior court may Gone 
a new trial, 85 notis 
12. 1 in an infgrior court is . 
© although h ſammons was directed to 
_ the ſerjeant at mace, and the proceſs 
to bring in the Jury was directed to rhe 


ſheriff of the covoty, Tozon wv. Benner, 


9¹ 
13. The record of an inferior court is 
| EY draft of Counſel, Le. . 
noyer”s Caf, 103 
14. it nerd not be dean, in ſetting forth 
the ſtyle of an juferior court, that ic 
was held within the juriſdiclion, Rei 
0 


"rol w. Tayler, 
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45s A declaration in the 
maſt alledge the plaintiff to be a fin - 
ner, | : ; , 103 
16. Proceedings in treſpaſs againſt be 
judge, and the piaintiff, and the officer 
of an inferior court, Smith v. Bouchier, 

9 174 
17. The ftatote 8. Hen. 6. c. 12. of 
"Amendments, does not extend to infe- 
. rior courts, Morſe v. James, 245 
18. A juſt cation under eſs fom 
an inferior court muſt give the court 


juriſdiction, Morſe v. James, 245 
INFORMATION. 


See ImMD1iCTMENT. 


INN OF CHANCERY. 

what manner an inn of muſt 
bring an aQion, T bimblerborpe v. Har- 
= 7.7 . 116 


INSOLVENCY. 
If a debtor diſcharged under an act of 
 infolveocy has not performed ail the 
conditions impoſed oa him by thelegi- 
flature, the original debt revives, Feli- 
ham v. Cad wort, n 


INSTALMENTS. 
Debt lies on a bond payable by infta!- 
ments after non-payment of the firſt 

inſtalment, and the judgment mall 


ſtand as a ſecurity for the arrears, 
Webb v. Dwight, © 191 
INTEREST, N 


Pide Juodsuzxx. 


INTERROGATORIES, 
Perſons taken on attachments are tg be 
examined on interrogatories, 31 
oi ND ER. 
See HusBany and Wire, Füxxziver's- 

| Ian. 

JOINTENANCY, 


On a deviſe “ to A. for life, and after 
„ her death, to B. and to the children 


% 


«© bf her body begounen, or to be de- 
* gotten, by C. her huſband, arg to | 


— 


4 their heirs for ever,“ if one child 
be born at the time of the teftator's 
deceaſe, this creates a jointenancy be- 
tween E. and ber children, Oates u. 


Jaciſen, 139 
IRELAND. | 

Error here of 2 judgment in ejectment in 
Ireland, 


8 
ISSUE. ö 
1. If a defendant's at do not 
the iſſue within — hours af- 
ter the iſſue is delivered, jadgment 
may be figned, Anonymous, 50 
2. An informal iſſue is aided by ver- 
dict, Cary v. Hinton, 213 
Vide PLEADING. ' 


ITA QUOD. 


Where an ita 9 is annexed to an agree · 
ment for a thing not executed, it qua- 
lifes the matter before, and is the 


thing as if it were put clibam v. 

Cadwworth, * * it 
7 i. 

1. A judge cannot be puniſhed crimi- 

nally for an error in judgment, Wright 

v. Crump, » 3 

2. See allo Lumley v. Quarry, 9 netic. 


JUDGMENT. 


1. Io what caſe judgment on a warrant 
of attorney may be entered after the 
death of the party, Hoodward's Caſe, 2 


2. If an erroneous judgment be for the 


defendant, and it is reverſed, and the 
merits appear for the plaintiff, he ſhall 
have judgment, but if not, the defen- 
dant ſhall have a new judgment, Au- 
MyMoas, | | 3 
3. If a judgment on a demurrer to a 
plea be entered and therefore it is 
* confidered, c.“ inſtead of and be- 
* cauſe it appears io the Court, Te.” it 
is erroneous, . Atwood v. Barr, 7 
The judgment of a foreign court of 
admiralty on a matter of which it hag 
cognizance, is concluſive until re- 
verſed, Lumley v. Luarry, '9 
$5. If X. take a judgment in the name of 


Sal 


\ 


* 
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2, and enter fatisfation thereon, the 
Cont will not vacate ſuch record after 
B.'s death, Aue, 13 

6. on an indictment removed 

dy certiorari cannot be arreſted until 
the defendant appears, 

+ In what manner jud mav be en- 

" tered where a plaja'iff dies after ver- 
dict, Date of Norfelt”s Ca, 39 

8. In debt on bond against an heir, if 

. the defendant has ne aſſets by difcynt, 

except a reverhon. after a leaſe for 
ears, and extinction of dower allowed 


y chancery. to the anceſtar's wife, 


"the plaintiff hall have a general judg- 
peut d: leit projriis againſt the 45 
ant, Smith v. Angel, 41 
9. Judgment cannot be ſig ned without a 
rule to bring in the record, dnonymous, 
| | 47 


10. Jud; 
* debt ſhall not be ſet afide, though en- 
tered up, and executed contrary to the 
__ agreement of the parties, Read v. Tre- 
. 49 


11. Ia ejectment, if no execution be ſued 


. rithio à year, the judgment maſt be 
ved by feire facias, Withers v. 
5 . G4 | 


12. A plaintif may 6 


jud tifthe 
_ Iffve money is not ary paid, A- 


momymags, 50 


13. I either party di. # Vacation within 


fear after giving a warrant of attor- 
pey, judgment may be entered up of 
- -coarſe, at any time after in that Vaca- 
tion, Oades wv. Woodward. 94 
14. A perſon convicted of ſubornation of 
perjury may, after judgment quod ca- 
Ffarur pro fine, move in arreſt of ſuch 
judgment "when brought into court up- 
on the capias, Reg. v. Darley, 100 
1. If a declaration contain two counts, 


one upon a note oFhand upon the cuſ- 


tom of merchants, and the other upon 
an indebitatus afſumf/it, and the jury 
give feveral damages, but the judg- 
ment is entered tnat the plaintiff re- 
** cover bis damages by the ſuid jurors 
* in form aforcjurd affefſed, which in 
* the whole aut te, c. the judy- 
ment is vaud 22 40.0 ; for previous to 


$0 


39 . 


acknowledged for a juſt 


the 3. & 4. Ann. c. 9. a note of hand 
was no within the cuſtom of mer. 
Chants; and when one of ſeveral counts 
is bad, and an entire jndgment is 


given, it cannot be reverſed in j 
ily, Cutting v. Millions. 155 


16. In an information quo wwarraxto, if a 


-  vſurpation be confeſſed. by the 
e 


in the declaration, a general judgment 
of ouſter is erroneous, Rex. v. 2 


17. Jodgment in ejectwent ſet 1405 


gh regular, in order to come at 
a itial of the merits, Dobbs v. Poſer, 
2 211 
18. Judgment amended by inſerting 
* do recover” inſtead of © ought to re- 
" cover,” Waring v. Bletchington, 291 
19. Judgment on a convittion of forgery 
* common law, Rex v. Obrica, 380 
20. Judgment in an action on a bill of 
exchange amcaded, 7 hompfon wv, Slicer, 
. 
-JURISDICTION. 
Inferior juriſdiction ooght to be ſhewn in 
the declaration, | 103 


JURORS. ;-. 


1. The jurors of an inferior n 


cannot agree in their vetditt, m 

- hike the jurors of a ſuperior court, 
withdraw, and be kept without meat, 
drink, fire, and candle, until they 
agree, Wright v. Crump, . I 

2. For * once impanelled cannot 
be diſcharged until they bave given 
their verdict, M rigbi v. Cramp, 2 

3- A juror who knows any fact in the 
cauſe, ought to be ſæoru and deliver 
it on oath as a witnels, 2 


4. In the record of an information 2 
warrants, it is ſufficient if the names 
of the ſpecial jurors are iuſcried1n ihe 
panel, and annexed to the habeas cor- 
pus, Rex v. Pruchard, 233 

5. If a juror be named Lill in the pa- 
nel, aad Kell in the habeas corpus, yet 
the variance is not fatal, if he was bot 

one of the jurors who wied the cauſe, 

' 232 
6. A 


/ 
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6. A vt of enquiry, though executed by 
 thirteca jurors, is good, Cheſter v. 
" 2 - "-* 459 


JURY. 


1. If a ſtatute create an ofence without 
ſaving how it ſhall be tried, it ſhall be 
tried by a jury, Reg. v. Sturney, 99 

2. Whether a deed was in fact executed, 

r jury, 

ones v. Elflel, | 456 


- JUSTICES OF PEACE, 


1. A juſtice of the peace may bind over 
"" 1» his grew hebarienr pop periee mike 
behaves e to him while 
in the due execution of his office, and 
way commit him nutil he find ſure- 
ties for the fame, Reg. v. Rogers, 29 


2. A juſtice of peace cannot grant a war- 
— for goods on a claim of 
right to them by the party requiring 
the warrant, Anonymous, 99 
3. The Court will grant an information 
againſt a juſtice of the peace for addin 
another juſtice's name to an order o 
removal, Rex v. Howard, 3 


4. The Court will not grant an igfbrma- 
ties againſt a perſon, for ſaying of a 
juſtice of the peace, © be 7s @ rogue, 
* and a forfworw rogue,” Rex v. Fo- 
cock, © * How 
5. Juſtices of the peace for a borough 
cannot commit a perſon to the county 
gaol, Rex v. Bigamin, 321 


b. If the charter of a city give to the 
jaaſtices an exclofve juriſdiction, the 
juſtices for tbe couaty cannot interfere, 

T7 albot v. Hubble, | 326 
7. No brewer, vintner, innkeeper, di- 
ſtiller, c. ſhall act as a juſtice of the 
peace, 0 | 332 netic, 
8. An information lies againſt juſtices 
of the peace for-refaling to licenſe fo- 
reigners, except on the payment of 
ren ſhillings for each licence, although 
 fuch fines had been taken in the place 
on the ſame occaſion for twenty-five 
years, was on the preſent occaſion 


„ 


members of the corporation; and tbe 
money thus raiſed, applied to public 
purpoſes, Rex v. Seymour, 382 
8. Jaſtices of the peace may appoint 
— — — mentioned in 
43. Eliz. c. 2. is expited, Rex v. 
Sparrow, * K 
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JUSTIFICATION... 
1. In what caſes an officer, &c. are juſ- 
tified in acting under the precept of an 
inferior court, Smith v. Boucher, 174 
2, A juſtification under s from. an 
inferior court, muſt give the court ju- 
riſdiction, Morſe v. Janas, 245 
3. A bad writ or warrant will juſtify the 
officer who executes it, if the court oc 
magiſtrate had juriſdiction, Morſe — 


Tamer, 


K. 


K IN G. 


1. The king may, by "proclamation, ad- 
journ @ Term, or cut off any of its re- 
turns, x 

2. The king is preſumed to hold all his ü 
perty in er the crown, and rag 
fore, in a conviction for ſtealing deer 
in the king's foreſt, it is not nece 
to Mew in what right he was ſeiſed of 
the foreſt, Keg. v. Smith, 78 

2. If the king purchaſe land to hi and 
bis teirs, he ſhall have it in his politi- 
cal capacity, 990 

4+ Time for the king to plead in indie- 
ments, or to join in demurrer, 86 


ects = — 


33 I; 
LANDLORD, 


An action lies at the ſuit of a landlord 
againſt the ſheriff, for negleQiog to 
pay him a year's rent on an execution 
-- againſt 
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| againſt the 
? e. b 


I. AND. T Ax. 


A collector of the land-tax is a ter to 
the king ſor the monies in his hands, 
- and therefore if he become bankrupt, 
his goods may be taken by a warrant 
of diſtreſs from the commiſlioners of 
| the land-iax, Brafey v. Dawſez, 136 


LEASE. 


5 7 


1. Upon a leaſe for years. from 24 June, 


- rendering rent at Michaelmas, St. 
Thomas, Lady-Cay, and Midſum- 
mer, or within twenty days-aſter, 
a demand of a year's rent as due or 25 
December, is bad, Thomiins v. Pin- 
* cent, 97 
2. Leaſe for a year and releaſe, but with- 

out conkderation or declaration of 

uſes, T's 73 


LEASE, ENTRY, AND OUSTER. 
1. Leaſe, entry, and oufter not to be 

where one tenant in common 
Fijegs the other, 2 39 
2. I the defendant in ejectment has not 
; regular notice of trial, he is not to 


- ti ſeſs aſe, entry, and oufter, but 

- as the judgment againſt the caſoal 
nr 118, 150 
 LEVART FACIAS. 

1. A Lari facias may be, and generally 


es by cen, the proceſs of a bundred 
Court, but the common-law proceſs is 


© diftringas, Wright v. Crump, I 
8 e 1 f 
LIBE L. 


An information granted againſt the de- 
ſendant tor a libel againſt the Eaft- Zn- 
dia Company, although the words of 
imputation extended to ore of its Di- 
xceaors cnly, in the fingular number, 
'- wiz. * Whereas an Eaſt-India Direc- 
tor, &c.“ Rex v. Fennour, 400 


I. IC EN SCE. | 


 . LIGHT-HOUSE. 
Quere, Whether the king can licenſe 
on to build a light houſe on 


one perſ 
_ another's ſoil; or whether if he erect a 
lighi-houſe on his.own foil, it is a ceſ. 
hon of the land to the crown, 7hrut. 
out v. Grey, | 282 


LIMITATION OF ACTIONS. 


1. A bill of Middleſex pleaded as re- 
turnable © on Monday next after three 
„ weeks of All Souls“ is no bar to the 
ſtatute of Limitations, Green v. Rivet, 

X | 12 

2. How the ſtatute of Limitations may be 
pleaded in an action by an executor, 
on promiſe. made to the tettator, Car- 


VET VWs James, \ | 348 
3. See allo 5 
4 See allo _ 9 


LIMITATION OP ESTATE. 


1. If a ſettlement be made, with a proviſo 
that if none of the brothers of the 
grantor or their children were f ving 
at ſuch a time, then the eſtate to go to 
bis brothers ſucceſſively, it is a void 

d CR. 4B 370 

2. If an eftate be limited to 4. for life, 
and from and after the determination 

of his eftate to truſtees for the life of 

A. the remainder, limited'to the truſ- 
tees, cannot take effect upon ihe natu- 

ral death of 4, nor otherwiſe than by 
a ſurrender or forfeiture of his eſtate, 

| Dormer v. Parkbouſe, * 808 


LONDON. 
1. A ſreeman of London is not deprived 
of his right of voting for common- 
council- man, by not haviog paid the 
Orban tax, if it is not demanded of 
him, aden d. R 2323 
a | 2. The 


* 


— 


—_wS ww%A 1 Ms 
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2. The cuſtom of Lendon not to employ 
3 foreigner in «any manual occupation 
within the city is good, Boſworth v. 


Budgen, | , 459 


M. 8 
MALICIOUS PROSECUTION. 
An action will not lie for maliciouſly in- 

dicting another for a treſpaſs, Har- 
wood wv. Parrott, F 104 
MANDAMUS. 


1. © Not choſen,” is a good return to a 
mandamus to ſwear in churchwardens, 


Reg. v. Twitty, g 83 
2. A mandamus does not lie to an hoſpi- 
tal to ſwear in a ſurgeon, 4 1 


118 
3. A mandamas will not lie to grant ad- 


Anonymous, 140 
4. A mandamus will not lie to ad- 
miniſtration pending a fuit below on 
the validity of a will, Steward v. Eady, 

| 143 


3. On a mandamus to ptoceed to the elec- 
tion of an alderman, the Court will not 
give any directions reſpecting the time 
of election, Rex v. Mayor of 9 

: i 


6. In what caſe abſence is good re- 
turn to a manddmus to reſtore an alder- 
man, Rex w. Mayer of Shrewſbury, 201 

7. The Court will not ſuperſede a man- 
damns to compel probate, if it iſſued 
before the will was litigated, Rex v. 
Retrefworth, © 219 

8. On an application to the Court for a 


mandamus to admit a perſon to a fel- | 


lowſhip of All Souls, in right of his 
relationſhip to the founder,” the ſta - 
tutes, or {worn copies of them, muſt be 


u Rex v. | Can- 
— rite ** 


to the Reward of 


9. A mandamus | 
a court leet, and to 


a boroagh to 


— a particular perſon as the per- 
mayor, Rex v. Willis, 261 

10. If a mandamus be granted to the 
maſter of a college to admit a fellow, 
the Court will not ſuperſede the writ 
on ax affidavit by the maſter that there 
is A visITOR, but he muſt return that 
fact to the writ, Rex v. Dr. Whaley, 


308 


11. But on ſuch return the writ will be 
ſuperſeded, 309 notis. 

12. A mandamus lies to grant to the huſ- 
band adminĩſtration of his wife's ef- 
fects, though ſhe has made à will of 
property deviſed to her after marriage, 
with expreſs power given by the teſ- 
tator ſo to do without her huſband's 
interference, Rex v. Bert tvortb, 313 

13. A mandamus'lies to the provoſt of a 
college, to compel him to affix the col 
lege ſeal to a preſentation by the col- 
lege, Rex v. br. Bland, ' 355 

14. A mandamus dated thei 3th June, com- 
qu juſtices to appoint 

is good, although by 43- Eliz. c. 2. 
they are tobe appointed within a month 


after Eaſter, and Eaſter-day in that 


year was on the 22d April, Rexy,Spar- 
- yo 7 
"MANOR. 

1. A man is not bound r 
on account of his being lord of 
manor, N- . Bucknal, 55 
2. But if che lord of a manor be bound by 
reaſon of tenure to repair a bridge, all 
the alienees of the demeſnes of the ma- 

nor are ſeparately liable to che whole 
charge, Reg. v. Bucknal, 98, 99 
3. Tenauts of a manor may, by pre- 
ſcription, be exempted from repairing 


the church, Anonymous, 122. 


5 See alſo Sad grote . * 
6. The right of the lord of amanor to kill 
game examined, Malizck v. E£aftly, 482 


MAKKET. 


— — 


— — > — 


* 
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MARK EK T. 


A toll is bot of common right incident 
a WA r 12 


MARRIAGE. 
P 


rant of attorney given by a. woman 
dum ſola, Anonymous, 53 
e lather 2nd 
147 


MARSHALSEA 


1. Execution may be taken out on a 
judgment in the Palace court, removed 
and affirmed, and error cram vob: 


| brought, Harrg v. Burley, 210 


MARSHAL. 
| | The marſhal of the king's-bench prifon 


may fetter a priſonet in cuſtody for a 
be. Tale, Caſe, 52 


MAST-SELLING. 


* Whether the practice of felling a 
ad ſeaman's property at THE MAST 


be legal? Blainfeld v. March, 141 


MAYOR. _ 
1. Nn voice in 2 
A an, 
Anonymous, 


San — 


8. In what caſe 


2 
Agne, 


If A perſon allavlt an aldernah 


6. If x" mere be choſen  paſauci 


11. Geo: * 3 z ſweari —— 3 
the pre nid 1 1 

though the egg tht ever 
new mayor ſhall be preſented to the 


leet, hue by the town-clerk, 


7. The prefding officer at the eleclion of 


a mayor, purſuadtto 11. Geo. 1. c. 4. 
may be a candidate for the office, 
Rex v. Nance, *\1 341 


actiag and 
2 Barg — incompaide 


9. e eee 
ſacramet) ris 


t purſuant to 13. Cir. 2. c. 1. 
een. _ 


I: * 6. prevents him trom bein ing 
ceeded againſt on acco ae ea. 
fon, Martin v. Jerking, 365 


10. If a charter authoriſe the mayor and 


aldermen to nominate four bur g eſſes as 


candidates for the mayoralty, a BY 


he be ay 


LaWthat any burgels, 
ahr mam, may be put in nomination 
is void; for it is contradictory to the 


= 


MAY O R's COURT. 


of Lon- 
don while in the due executidn of his 
office, che como SEkjEANT of the 


city thay fe an idfrmativh in the 


mayor's court againſt the oftender, 
| Rep. e. Rogers þ 


oor *n gg ren after certiorari deli- MERCHANT. 
8 Reg. v. Mayor of Carlifle, 38 Fade ab ther; * 
3. An inſormation will not lie againſt a | | 
mayor for neg'efing to hold x feffion, y MILITIA; 
- - unleſs ſuch neglect was wilful and cor- PR e om 
rupt, Rex u. Holfordl. 1093 being viSuni n 


4. Ira charter ſ the election of a ma 
on à day certain without 33 


8 „ the cannot be adjourned, 
) qty ogy 194 


5. The perſon who repreſents the mayor 
on an election under 1t. Geo. 1. c. 
f —— — | 


a Rex wi Morgan, 322 


vor — man, Rex v. Zeinabh, Sc. 355 


MEYSNOMER. 


1. In Jeb on bent; tht eke bent on; 


fled by the ts of rer! he pleaded 
that he was baptized * the name of 
Paul, ind not by that. of Perer, and 


concluded to the rarkerey; . 


Py - 
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Clif, rer 104 
2. On a covenant to give notice to a 
particular perſon, a plea of perform- 
ance Riting the notice, but miſtaking 
the chriſtian name of the party to whom 
it was to de given, i immaterial, 
Pindar v. Smith, 258 
3. A peer may be named e/qzire in the 
bail piece, but 
Zance, - 4 EY 


MONEY. 
Of bringing money into court, 114, 140. 
MONSTRANS DE DROIT. 
Proceedings on a mon/frans de dreit, Reg. 
D. Major, * 32 


| MON TH. 
If a charter appoint the eleQion of a 


mayor to be the next day after a month - 
from the preſcriptive day, it means a, 


r . Rex'w. 
Morgan, 


322 
M U R DE R. 
1. In what caſe a for murder may 


de amended pleaded, & c. Reg. v. 
Foxwerthy, © 153 


2. The Court will — — 
guilty of manflanghter, if it appear by 
the inquifition to be murder, Rex v. 
Carter, ' X 172 


"Vo * . 3 


NE EXEAT REGNUM. 
The writ of #t extar regnars t not to 
be granted but upon . 
examination, Anonymous, 9 

N EMW TRIAL. 

1. A witneſs having declared that he had 
received a guinea to conceal the truth, 
is no ground for the granting a ne 
trial, George v. Peirce, 31 


not in the recogni - 
W 38 


: Jon v. Buly, | f XI 


2. Formerly the Court would not grant 
a new trial after a trial at bar, Gay v. 
Croſs, -N 

3. On a motion for a new trial, the 
Judge who heard the cauſe, though re- 
moved, may repeat the evidences 47 

4- Anew trial may be granted; though 
the ground of it is the ſubject of à bill 

- of exception, Anonymous, ; 53 

5. If evidence be improperly refuſed or 
admitted, the Court will grant @ ne- 
trial, Thomkins v. Hill, 64 

6. How far an inferior court may grant a 
new trial, | 8 notis, 

7. A new trial denied after <few, there 
being evidence on, both fides, Anony- 
maus, | LLP 

8. In what caſe à new trial may be 
granted after a trial at bar, Grofoency 
v. Ferwick, 156 


9. After a conviction for a miſdemeanor, 
the defendant cannot move for a new 


trial without being perſonally preſent 
in court, Rex v. Gibſon, 205 


10. If ſeveral perſons act as.partners and 
contract debts, and an action is brought 
againſt ſeveral perſons as thoſe com - 
poſing the whole firm, the Court will 
not grant them a new, trial on a ſug- 

geſtion that all the concerned were not 

- named, or that ſome were named who 
were not concerned, Smith v. Huggins, 

K. 8 0 407 

| NIL DEBET... 

« Nil debet cannot be pleaded to an ac- 

tion of debt on a charter party. Rabin - 

1 237 
NON EST FACTUM. 

1. In what manner a ſpecial vn eff fund um 

max be pleaded, Tempe Ca. 51 

2. Same point, Falter v. Reſc tbr, 53 

NON RESIDENCE. 

A clerpyman not reſiding on lis bene- 

* fice is a temporal offence, Josef v. 
3 — AD ONS 


NOLLE 


E \ 
A TABLR OT PRINCIPAL) MATTERS. 


-NOLLE #ROSEQUE 
I. . 
« declaring, though the defendant ap- 
peared — Feber: Caſe, 36 
2. A nolle projegui ought not to be en- 
tered on an indictment without leave 
. of the Court on motion, Reg. v. 92 


— Auer, 


NOTICE. 
aQtion 7 
4 64 


NULL 4 BONA. 


Ia 1 — after the ſheriff has ſeized 
unde na feri facias, ſtop bim 

Ten — further, and ſuffer the 
to remain in the cuſtody of the 

e e 


* pe 7 


— K 


2 5 \ O. : 
OFFENCE. 


an affidavit and a certifcare be nevel” 
ts. perpetration of a fraud, the 
. forgery of of the one and the pablication 

n Rex v. 


— 5 | 379 
OFFICER. 


1. Proceedings agai the officer of an 


inferior court, v. Smith, 174 
2. The Court will 2 . 


193 


| Ses the , 14 
0 1. A pardon of murder may be amended 


officer who executes it, if the court or 
magiſtrate had juriſdition, Mer v. 
| James, 246 
4 A clerk is 2 officer, 
© mms Seel is bir cer, Pits 
v. Evans, 3454 
3 A woman is eligible to the ofhce of 
fexton ; and may vote for a candidate 


for that office, Oli de v. _ 263 


— — . 


Sar 
carl marſhal, 


las « 


| ORDER. 
1. An order of juſtices cannot be removed 


until after appeal, 10 


2. An order 1 ftaumg that the 
46 mi became chargeable,” 13 
3 Caple, $4 


WW ＋ 4 ; i 
In what caſe notice is neceſary before an 5 gan 1 . 


4 mane 136. age hy 


Harman, 287 


4- A general order Cannbe be removed by 
a ſpecial certiorars, gion! WP 


OVERSEERS... 

I, A certiorari lies to remove an appoint- 
ment of overſcers before appeal, Rex 
v. Harman, 287 
2. Overſeers may be appointed after the 
nd 43. Eliz. c. 2. 

expired, Rex v. Spencer, 391 


3. An order of juſtices appoĩntin — 
overſeers for the ſame place is 5 


Fer v. Harman, = 
4. If a perſon be duly elected overſeer, 
and refuſe to execute the office, it is 
| an indifable offence, Rex: o. Jones, 
+7, 3 10 

1 4 OYER.. 1 : 
1. On re facias recite — 


ly, advantage may be taken 
of ix withour 90 of the writ, Ke v. 


Ewer, 9 
2. A defendant may demand erer at any 


time beſore the time for pleading is 


cut, Dowd'v. Reval, * 295 


* 


"ok 
by 3 the word artincturas, Reg. 


Fox<worthy, IE 153 


"i. Pp nes re per ci 


vil action, if it will not fruſtrate the 
effect of a pardon, Reg. v. Fexworthy, 
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PARENT. 


A daughter may exhibit articles of the 
peace againſt her father, Sir Richard 
Newdigate's Cafe, 


PARISH. 

1. The majority of pariſhioners at a veſ- 
try may bind the whole pariſh in re- 
moving the commuhion table, New/or 
v. Bauldry, 70 

2. A pariſh clerk is a temporal officer, 
and has a freehold in his office, Pitis 
v. Evans, 254 

3. The parſon is not a competent witneſs 
to prove the pariſh boundaries, 63 


PARLIAMEN T. 


1. An aQtion on the caſe at common law 
will not lie againſt a returning officer 
for falſely returning a candidate for a 
ſeat in parliament ; but an action lies 


on 7. & 8. Will. 3. c. 7. Prideaux -. 


V. Morrice, I 4 
2. If a member of parliament be arreſted 
twodays after the diſſolution of the par- 

. liament, the court of King's-bench 
will diſcharge him on motion without 
filing common bail, Colonel . l' Caſe, 
225 


PARTITION. 


If ſeveral perſons, being ſeiſed in cam- 
mon, enter into an arbitration bond for 
the purpoſe of partition being made 
ameng them, and the arbitrators award 
ſeveral parts to ſeveral perſons to be 
held by them in ſezera/ty, but do not 
direft any deed to be executed to carry 
the partiizon into effect, and to veſt the 

reſpective ſhares of the lands in the ſe- 


veral perſons to whom they were 


awarded, the award is bad for want of 
a compleat partition being made, Jaba- 
fon v. Wiſjen, 345 
PAUPER. 
A pauper nonſuited maſt either pay coſts 
or be whipped, 114 
PAYMEN r. 
1. If a man owe money by bond, and 
Vor. VII. 


* 


17 


- with a creditor, Felt 


alſo by award to the ſame perſon, and 
pay him a ſum of money, the payer 
ſhall appoint on which account the 
payee ſhall receive it, Stracy v. Saun- 
ders, 123 


2. A banker ſtopping payment is not, of 
itſelf, an act of ruptcy, Hopkins v. 


Grey, 139 
PEER. 

1. If the claimant of a peerage be arreſted 
by the addition of gentleman, the Court 
will allow him to give bail without 
2 in the recognizance, Smith 
ve. Villars, 38 

2. In what cafe the court of King's-bench 
will determine the right of 
Prideaux v. Morrice, gh Eh + 

3- Apeer, if excommunicated forty Cays, 
may be apprehended on an excommuni- 
cato capiendo, 57 


PENAL ACTION. 


The ſtatute 21. Jac. 1. c. 4 which re- 
quires an affidavit of the offence hav- 
ing been committed within a year be- 
fore a penal action can be brought, 

does not extend to actions for penalties 
zuflicted by ſubſequent ſtatutes, Harris 


w. Reily, 209 
| PERJURY. 
D 

PLAY-HOUSE: 


The Court will grant an information 
againſt the manager of a play-houſe 
for acting profane and lewd plays, 


Anonymous, 17 


PL EAPIN O. 


1. Manner of pleading a compoſition 
. Cadwvor th, 
11 

2. A bill of Middleſex pleaded as re- 
turnable ** or Monday next after three 
<veeks of All Souls,” is no bar to the 
ſtatute of Limitations, Green v. Rivet, 
12 
3. A declaration in afumpfit that the 
; Nn plaintiff 
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plaintiff delivered the defendant a note, 


and that iz confizeration there: f he pro- 
miſed to pay, &c. is good, Sir George 
Tuke's Caſe, 12 
4. In what caſe tine becomes neceſſary in 
pleading, Beverly v. Pin, 16 
In what manner a dee l without a date 
is to be declared on, Anomzmaus, 38 


6. If two executors ſue, it cannot be 
in abat-ment that only one f 
them proved the will, Brooks v. Stroud, 


39 

7. In what manner a ſpecial non ef fafum 
may be pleaded, Tine Caſe, 51 
8. Same point, Watts v. Referuell, 53 


g-In what manner the ſtatute of Compo- 
fitjon was to be pleaded, Greenway v. 


F reeman, 83 
10: Same ſubjeR, Nabel o. Tirrett, 56 


11. A declaration on a bill of exchange 
« my ſecond and third not paid,“ is 
after verdict, although it do nct 
alledge that they were uot paid, EH 
v. Efington, +786 


12. On a declaration in debt on bond, 
by which the plaintiff agreed to ſell the 
defendant ſo many ſtacks of wood at 

gl. a ſtack, under the penalty of 100]. 
ting that he had fold him 800 ſtacks, 
and ſome odd facts more, Sc. the plain- 
tiff can only r=cover for the 300 ſtacks⸗ 
and muſt enter a remittitur for the re- 
fidue, Grips v. Ingledeve, 87 


13. It need not be ſhewn, in ſetting out 
the ſtyle of an inferior court, that ir 
was held within the juriſdiftion, Reig- 
nol v. Taykr, 103 

14. A declaration in the Stan nary crurt 
muſt alledge the plaintiff to be a 7inner, 
Reignol v. Taylor, 103 


15. Pleadings in treſpaſs, to which a 
plea of tenancy in common in abate- 
ment 1s traverſed, and demurrer, Hey- 
awoed . Davis, 104 


16. Ia treſpaſs againſt two, and defen- 
dant cannot plead a tenancy in com- 
mon between the plaintiff and the other 
defendant ; but it he do, a replication 


of foie ſciſin traverfing the tenancy in 


common may conclude “ to the coun- 
try,“ Davis v. Haywood, +. 
17. Not concluding to the country upon 
iſue completely joined, is good cauſe 
of ſpecial demurrer, Crogate v. Martin, 
GE 106 

18. The manner of pleading privilege 
by an attorney, Ci;/ton v. Szuizeland, 

| 106 

19. A declaration in At, that the 
defendant promiſed ro pay ſuch ſums 
as the plaintiff rationabilitzr babere ne- 
reretur, is good, Clerk v. Yewdal, 105 
20. An action for money due to an in 
of chancery will not he in the name cf 
the frizcipal only, but muſt be brought 
in the joint names of the principal and 
the axcients, T himbleiborpe v. Haraefty, 

. 116 


21. The plea of in aullo of erratum ad- 
mits an error in fat, Wood v. Bran- 
ford, 124 

22. © A writ of error pending,“ may be 
pleaded to an action of debt on the 
judgment, Cowrtney's Caſe, 140 


23. But fee the contrary in the caſes 
cited, 140 notis 


24. A declaration in afumpfet, alledging 
that the defendant, in conſideration the 
lainuf would receive ſuch chiidren 
into Bis houſe as greffs and find them 
neceſſaries, promiſed to pay, and 
averring that he did reccive them in- 
to his nouſe, and found them mece/a- 
ries, is good, without ſaying he re- 
crived them as gueſis. Booth v. Jabu- 
Aon, 144 


25. Several ſatisfaSions cannot be de- 
manded in the ſame declaration for the 
ſame thing, Hart v. Long feld, 148 


26. A plea of alienage may pray judg- 
ment of the bill, Szivefter's Ce, 150 


27. If a priſoner be removed from the 
King's-bench priſon to the Fleet, and 
eſcape; a declaration againſt him for 
ſuch eſcape need not ſhew proceſs 
againſt him in the Common-pleas, 
Gambier v. Wright, 167 


28, The damages laid in the declaration 
are to be conſidered as the cauſe of ac- 
tion, 
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tion, and not thoſe found by the ver- 
dict, Gilmore v. Horton, 190 


29. Acceptange of rent may be pleaded 
in bar to debt, but not to covenant, 
Arthar v. FVanderplank, 198 


30. A declaration by the indorfee cf a 
note of band againſt the indorſer is 

„ without ftating the defence of 

the drawer, Bilſoa v. Hill, 198 


31. But in an action againſt the indorſee 
of a &1/ of exchange, if the plaintiff do 
not alledge a demand and refuſal of the 
acceptor at the day it was payable, it 
is error not cured by verdict, Ruſton 
v. Apinal, 198 

32. Pleadings in debt on bond reſpecting 
the day of payment, Tryox v. Carter, 

231 

33. Nil deber”* cannot be pleaded to an 
action of debt on a charter-party, Re- 
binſont v. Beilby, 237 

34. In what caſe a writ may be pleaded 
with a proxt paret, Sc. Morſe — 

| 24 
35. In treſpaſs, if the defendant juſtify 
as ſervant to commoners for damage 
Fea/ant on the common, a replication 
de ityurid ſud proprid generally is not 
good, Cockerill v. Armſtrong, 247 

36. A relcaſe from one truſtee aſter ac- 
tion brought may be pleaded in bar, 
Bayley v. Lloyd, - 250 

37. A declaration by a landlord againſt 
the ſheriff for negieQing to pay him a 
year's rent on an execution againſt tne 
goods of his tenant, need not recite 
the ſtatute 8. Ann. c. 16. nor the 
judgment on which the execution was 
founded, Pain v. Womanſel, 257 

38. In debt againſt an heir on the bond 
of his anceſtor, if the defendant plead 
riens per difcent, and the plaintiff reply 
that he had lands by diſcent, a verdict 
finding that he had ſufficient aſſets is 
foods without finding the value of the 

» Mathews v. Lee, 258 


39. In debt on bond for performance of 
covenants, performaace may be pleaded 
without a profert, 259 

40. To debt as executor, if the de- 
fendant plead * judgment recovered” 


by way of retainer, and no aſſets ultra, 
and the plaintiff reply. executor de 
ſon tert,“ the defendant may rejoin puis 
darrein continuance, that he is admi- 
niitrator, Yaughan v. Brown, 274 


47. In what caſe pleadings muſt conclude 
to the country, Coliburſt v. Colthurſt, 
2492 


42. In treſpaſs, if the loca in guo was a 
common highway, the defendant muſt 
plead that ſpecially, Selma v. Court- 


nay; 301 

43. In what manger the ſtatute of Limi- 
tations may be pleaded in an action by 
an executor, Carver u. James, 348 


44. In covenant, if there are ſeveral 
parties named in the deed, but it is 
only figned, ſealed and delivered by ſome 
of them, thole who did not execute it 
muſt be excluded as parties by proper 
averments in the declaration, Fernon 


. Jeffries, 358 


45. Adeelaration on an arbĩtradon bond 
is good, FIRST, though it do not ap- 
pear that the award was under the ſeal 
of the arbitrators; SscoxnBLY, al- 
though the claute to make che ſubmiſ<. 
fion a rule of court is not ſet out; and 
T#1RDLY, although it is hot faid that 

. the defendant had notice of the award, 


Elitſon v. Compns, 361 
46: A mere clerical error will not vitiate 
pleadings, Morgan v. Griffith, 381 


47. A perſon who is both execzter and 
deviſee cannot join debts due to him in 
thoie characters reſpeetively in the ſame 
declaraiion, Tably v. Tuzftall, 457 


43. A promiſſory note given by a plain- 
tiff to a defendant before an original 
ſued out, but not due till afterwards, 
cannot be pleaded as @ {et of in bar of 
the plaintiff s action, but muſt be 
pleaded puis darrein continuance, Pil- 
grim v. Kinder, 463 

49+ In treſpaſs, if the defendant juſtify 
taking the cattle damage fraſant, as 
ſervant to, and by the command of .his 
maſter, and the plaintiff reply a licence 
from the maſter, and tra ver the command 
to the ſervant, the replication is double, 
and an iſſue oa tuch a traverſe is an im- 

Nn 2 material 
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material iſſue; but theſe errors are 
aided by a verdict for the plaintiff, 


George v. Kinch, 478 
POISON. 
An indictment for morder, ftatiog that 


the defendant did put a certain poi- 
ſon called aztimony”” into a cup, and 
gave it the deceaicd, is good, Reg. v. 
igeenrys : 149 

| POOR. 
1. An order of removal, ſtating that the 
— «© might become chargeable,” is 
» Rex v. Capel. $4 
2. A certiorari will lie to remove an ap- 
intment of overſcers before appeal, 
v. Harman, 287 


3. An order of removal muſt be ſigned 
by two juſtices in the preſence ot each 
other, Rex v. Howard, 307 

4- At what time overſeers of the poor 
may be appoicted, Rex v. Sparrow, 

: 397 

5. There cannot be , ve overſeers of the 
at the ſame time for the ſame 

place, Rex v. Harman, 


POSTEA. 
The feſtea and ni prius roll ſufficient evi- 


dence to prove that a cauſe came down 
to be tried, and that a juror was with- 
drawn, Fiber v. Kitchenman, 451 


POWER. 


A to grant leaſes for one, and one 
| arp 6. years, is well executed by 
a leafe for twenty-one years only, 
Mayer of Londox v. Teach, 173 


PRACTICE. 


1. A plaintiff may be non-profſed for not 
- declaring, though the defendant ap- 
peared voluntarily, Fofer's Ca, 36 
2. Judgment may be entered within two 
Terms where the plaintiff dies after 
verdict, Date of Norfols Caſe, 39 
3. The iſſue money muſt be paid by the 
defendant's attorney in twenty-four 
hours after the iſſue is delivered, or 


402 


the plaintiff may fign his judgment, 

- Anonymous, 50 
4. If a plea in abatement be over - ruled, 
and a re/poudeat ouſter awarded, a copy 
of the pica in chief need only be deli- 
vered aud paid for, Anonymous, <5t 


5. There are four days to plead af- 
ter demurrer, Parker v. Collins, 123 


6. If a Term be adjourned, the memo- 
randum of a declaration ſhall apply to 
the day of the adjournment, Brook v. 
Biſhop, 152 


7. A deſendant who lives above 20 miles 
from London has eight days to plead, 
and may demand oyer at any time be- 
fore they expire, Down v. Rowell, 295 


8. Summons after time to plead is ex- 
pired is a nullity, | 296 


PRECEDENTS. 


1. Precedent of pleading in an aQtion of 
treſpaſs, to which tenancy in common 
was pleaded in abatement, with a tra- 


verſe of the tenancy and demurrer, 
Ha wv. Davis, 104 


2. Precedent of a writ of error, Booth 


v. Jobnjon, 143 


PRISON. 
A perſon impriſoned for a fine to the 
king, may be fettered if the gaoler 
has a jealouſy of him, Fallor'sCaſe, 52 


PRIVY COUNSELLOR. 
An action of ſcandalum magnatum breught 
by a privy counſellor, 107, to 113 
PROCESS. 
1. The proper proceſs of a hundred 


court, Wright v. Crump, © I 
2. Same point, Anonymous, 44 
PROCLAMATION. 


A Term may be adjourned or any of its 
return days cut off, by proclamation, 1 


PROHIBITION. 

1. A prohibition will not lie to the ſpi- 
ritual court after ſentence, except it ap - 
pear uponthe face of the proceedings to be 

+ KT ma- 
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a matter out of their juriſdition, 


2. A prohibition lies to the ſpiritual 
court on a ſuggeſtion that they are pro- 
ceeding to deprive the parſon. of a do- 
native for being drunk at the ſacra- 
ment, Anonymous, 31 


3. See alſo Read v. Deatory, 199 


4- The Court will direct a plea to a de- 
claration in prohibition to be amended, 
in order to bring the queſtion to be 
tried regularly before the Court, 

ewſon v. Bawwldry, | 70 

A declaration in prohibition variant 
from the ſuggeſtion, is bad, Harrow's 
Caſe, 114 

6. If a libel for a rate to repair a church 

and the ornaments thereof, do not ſhew 
© how mach is demanded for each, a 
prohibition mall go for the whole, 
Anonymous, 122 

7. A probibicion lies to the court of the 
conſtable and marſhal on a libel ſued 
there for ſaying to @ &zight, ** you are 
a ſcandal to the name of gentleman, and 
to the order of knighthoad,” Chambers v. 
Jennings, 125 

8. Prohibition toa ſuit for tithes of wood, 
Anonymous, | 137 

9. A prohibition may iſſue at any time, 
Anonymous, 137 

10. The Court will prohibit the ſpiricual 
court from granting probate of a writ 
made by a feme covert, although by 
marriage articles ſhe was authoriſed to 
make an appointment, Taylor v. Rains, 

148 

11. A prohibition lies to the ſpiritual 
court to ſtop a ſuit for a cuſtomary 
Eaſter offering, Read v. Deatory, 199 


12. A prohibition lies to the ſpiritual 
court for proceedicg againſt an unli- 
cenſed maſter of a grammar ſchool, 
for it is a temporal offence, Jones v. 
Gx. 375 

13. So alſo againſt a clergyman for non- 
reſidence, 375 

14- A prohibition granted after conſulta- 
tion, on reftating a cuſtom which had 


before been defeQtively alledged, Den: 
V. Coates, 429 


PROVISO. 


1. A cauſe cannot be carried down by 
proviſo until iſſue is made up, Owen 
D. Attinjon, 1 56 

2. Trial by proviſo rendered unneceſſary 
by 14. Geo. 2. c. 17. 156 notis 


PUIS DARREIN CONTINUANCE. 
See PLEADING. . 


. 


QUANTUM MERUIT. 
I. Quantum mereretur and quantum mere- 
batnr, how conftrucd in a Rn, 
1 
2. Quantum meruit and indebitatus af- 


Jumpfit, how laid in a declaration, 106 
QUO WARRANTO. 


1. In an information quo warraxto, if a 


uſurpation be confeiſed by the defen- 
dant for only part of the time laid in 
the declaration, a general judgment of 
«wfter is erroncous, Rex v. Taylor, 169 * 
2. The Court will permit an informa- 
tion u warrants to be amended. if it 
will not tend to delay the time, Rex v. 
Eilams, 220 
3. In what caſe an information gue war- 
ranto may be amended at common law,” 


Rex v. Ellams, 223 
R. 
RAPE, 

Rape, raviſhment of wards, and ſtealing 
women, | | 17. 132 

RECOGNIZ AN CE. 
1. A recognizance taken by a judge of 
- the King's-beneh upon the removal of 
"3 an 


s 
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an indiAment in more than the ſum 
mentioned in 5. Will. & Mary, c. 11. 
is good, Reg. v. Ewer, 


2. A father mzy be bound in a recogni- 
zance to keep the peace againſt his 
daughter; and if the condition be to 
appear on the fi day of Term, he mait 
attend, or the recognizance will be 
forfeited ; but if it be de die in diem, 

the Court may diſpenſe with the ap- 
pearance by reſpiting it accordingly, 
Sir Richard Newdigate's Caſe, 17 

3. A copyhold cannot be ſeized on re- 
cognizance, 38 

4. The Court on default of profecution 
can only re/pite and not diſcharge a 
recognizance, A4aonymoas, 


RECORD. 
The manner of making a record where a 
perſon is put out of poſſeſſion on an in- 
quiſition, Reg. v. Haſon, 32 


RECORD ARE. 
A recordare moves all plaints pending at 
the time of the return, Smith v. Creſs, 
15 2. 4 >» © "> ; * 138 


RECOVERY. 

7. If a tenant in tail covenant to ſtand 
ſeiſed of the eltate tail to the ule of 
himſelf for life, with remainder to the 
uſe of his ſon in tail, and afterwards 

a common ecovery in which he 
3s tenant to the precipe, with fingle 
vouchers to other uies than thoſe in the 
covenant to ſtand ſeiſed, the recovery 
is good and bars the iſſue in tail; for 
the covenant to ſtand ſeiſed makes 
no altcration in the eftate tail, but con- 
veys a baſe fee deieaſable only by the 
entry of the ive ia tail, Mach v. 
Clerk, © | : 

3. In what caſe a common recovery cao- 

not be amended, Wynne v. une, 492 


RE DDIDIT SE. 

I 76 Rediidit 2 cannot be entered on 
the bail- piece, Godwin wv. Hilton, 77 
2. The principal ought to be two days 
» in cuſtody before an entry ſhould be 
made of a reddigdit , ö 


10 


97 


1s Ja 


77 


REFERENCE. 
A general ſubmiſſion of matters to re- 
ference ſtays not the ſuit, 33 


RELEASE. 


t. If a reverſioner bargain and Yell the 
lands leaſed, and then releaſe his intereſt 
in the reverſion, ſuch releale ſhall be in- 
tended to the uſe of the relaſe and his 
heirs althoagh no conſideration is ex- 

preſſed tor the releaſe, ror any expreſs 
uſes limited therein, Shorrridgt v. Lam- 
plong h, | "SH 

2. A releaſe from one truſtee after action 
drought may be pleaded in bar, Bay- 
ley 4. Lind, © 250 


REMAINDER. 
I. In what cafes croſs remainder may be 
raiſed by implication, Comber v. Hall, 
195 
2, The different kinds of contingent re- 
mainder deſcribed, Dormer v. Park- 


ks 379 


RENT. 
1. Upon a leaſe for years from 24th 


June, rendering rect“ at Michaelmas, 
St. Thomas, Lady-day, and Midſcm- 
mer, or within twenty days. after,” a 
demand of a year's rent as due on-25th 
of Decembef is bad, 7 homkins v. 
Pincent, | 97 


2. Deer in a park may be Ciſtrained for 


rent, Davis v. Pe ul, 


REPAIR 8. 
Vide CkurCH,. ; 


*49 


REPLEADER. 


debt on bond payable 5th December, 
if the defendant plead pay ment on that 
day, and the plaintiff reply non-pay- 
ment on that day, and the verdict find 
non-payment on 25th December, 4 
REPLEADER ſhall be awarded, Tryon 
v. Carter, "$32 


REPLEVIN. 


1. If a perſon diſtrain for the ſame rent, 
the remedy is recaption, and if the 
+ *. . l 3 ſheriff 
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ſheriff refuſe a replevin, an ation lies 
agaioſt him, Ancnymocs, 118 
2. A replevin bond is good, although it 
do not appear to have been taken by 
the ſheriff in his name of ofice, Mor- 
gan v. Griffith, ; 380 
3. In what caſe in replevin it is not ne- 
ceſſary that a retorn. babenao ſhould ap- 
pear on the judgment, 331 
4. A replevin bond can only be diſ- 
2 by a ſueceſsful proſecution of 
the ſuit, 381 
5. An action on the caſe lies againſt the 
ſheriff for taking inſufficient pledges in 
replevin without firſt ſuing out a /cire 
facias againſt the pledges, Reuſe v. 
Patterjon, 387 


REPLICATION. 
Se PLEADINGS. 


RESTITUTION. 


Reftitution awarded on a forcible entry, 
138 


0 RETAILER. 


If an importer of wine in caſks, or a 
wholeſale dealer, fell three dozen of 
cuart bottles of wine unmeaſured to 
three different perſons for their private 
uſe, this is a retailing of wine within 
the ſtatutes 12. Car. 2. c. 25. and 
15. Car. 2. c. 14. Hofwell v. Shalke, 


317 
RETURN. 
1. Falſe returns to parliament, 13 
2. Falſe return to mandamus, 37 
See Writs, 
RIOT. 


An information lies for riatou/ly pulling 
down incloſures, although it be under 
a claim of right, Rex v. Myvil, 286 


ROBBERY. 
If a perſdn be aſſaulted in the hundred of 


4. 
„ 


and carried into the hundred of B. 


there robbed, an action on the 


* 


ſtatute of Hue and Cry lies againſt the 
hundred of B. Cooper v. Bafing floke, 
158 


RULE OF COURT, 


A declaration on an arbitration bond is 
goody although the clauſe to make the 
ubmiſſion a rule of court is not ſet out, 


8. 


SACRAMENT. 


In what caſe a member of a ration 
who has negl-&ed to take the ſacra- 
ment as ordered by 13. Car. 2. c. 1. 
may be elected mayor, Martin v. Jen- 


SATISFACTION. 


Satisfaction entered on record cannot be 
vacated after the death of the party, 
Anonymous, 13 


SCANDA L-Se Staub. 


1. Scandalous words of « privy. cuna<- 
ſellor, 107 to 113 


2. Coſts and damages in ſcandal, 129 


SCHOOL 


The maſter of a free grammar ſchool 
ought not to be licenſed until the bi- 
ſhop is ſatisfied of his learning and 
character, Rex v. Biſhop of Litchfield, 

218 


SCIRE FACIAS. 


1. Form of a ſeire facics in an inferior 


court on a recognizance againſt bail 
Atwocd v. Burr, 3 


2. If an alias ſcire facias iſſue before the 
firſt cire facias is returned, it is a diſ- 
continuance, Atwood w. Burr, 5 

3. Same point, Anonymous, 40 

4. Same point, Anonymous, g6 

5. What ſhall be a variance in a ſcire fa- 

Na 4 ciasy 
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cias,and bow taken advantage of, Reg. 
. Ever, : 10 
6. A Aire facias apainſt a plaintiff in 
error 1s only to compel an aſſigament 
of error, Anonymous, 49 
7. If judgment be recovered in ejectment, 
and execution ſtayed upon terms uptil 

a year afterwards, a /eire facias muſt 
revive the judgment before the Sabrre 
facias poſſeſſrone..s can be iſſued, Withers 
v. Harris, 65 
8. Two ſcire facias of the ſame teſe but 
with ſeveral returns, are good, Auſtin 
v. Crifoy, 138, 139 
9. It is not neceflary to ſuc 2 cir? facias 
againſt the pledges in replevin, in or- 


der to entitle the party to bring an 


action on the caſe againſt the ſheriff for 
taking inſufficient pledges, Rouſe v. 


Patterſon, 387 
SEAL. 

1. One piece of wax may be the ſeal of 

ſeveral perſons, Reg: v. Harris, 5 5 

2. Mandamas lies to a corporation to 

affix its ſeal, Rex v. Willis, 261 


3. Same point, Rex v. Dr. Bland, 355 


Same point, Rex v. Vice-Chancellor e 
— * 336 _ 


5. A declaration on an arbitration bond 
is good, although it do not appear that 
the award was under the ſeal of the 


arbitrators, Elton v. Comyns, 361 
 _SEAMEN. 


1. 2x. Whether the practice of na fell 
img a dead ſeaman's property is legal, 
Blainfie!d v. March, 141 


3. Seamen cannot ſue in the admira'ty 
for wages, when the contract tor them 
is by deed with unuſual covenants, 
D Vs 8 e, — 45 a ; b 206 


SESSIONS. 


The ſeffions cannot make an original or- 


der of removal, Reg. v. Milverton, 10 
S ET Oy F. 
& deſendant cannot ſer-off a debt due to 


him by the teſtator in an action for 
monies received by him ſubſequent to 
the teſlator's death, Shipman v. 7 bemp- 
Jon, 246 


SEXTON. 


A woman may ſetve the office of /exton, 
ang may vote for the election of a ſex- 
ton, Olive v. Ingram, 263 


S EWE RS. 


In what caſe the Court will or will not 
grant a ceriiorari to remove orders 
rom commiſhoners of ſewers, The 
Dautche/s of Portland v. Wynne, 385 


SHERIFF. 


1. If a ſheriff execute a ca. . in which a 
fyll Term intervenes between the zee 
and the return, and the priioner eſcape, 
yet he cannot take advantage of this er- 
ror in debt for the eicape, for the writ is 
not thereby void, Shirly v. Right, 29 

2. A ſheriff who is prevented 'by a 

aintiff from proceeding after ſeiſin 

in a fiert facta;, to compleat the exe- 
cution, may return — 1 bona, though 
the goods remain in the defendant's 
poſſe ion, Rice v. Sergeant, 37 
3. An iadictment for reſcuing goods from 


2 a ſheriff's officer muſt lay the property 


in ſome perſon, and ſhew the judg- 
ment and execution under which they 
were taken, Reg. v. Lilly, 603 


4. An information prayed againſt the 
* ſheriff of Monigomery for refuſing after 
notice to keep bis priſoners in a new 
_ bur the information refuſed, 
ex Ve Edwards, | 280 


g. To debt on a by-law brought by the 
chamberlain of London ia the mayor's 
court of thę city againlt a perſon for 
refuſing the office of ſheriff, the court 
of King's-bench, on the record being 
removed, will not permit a ſuggeltion 
to be entered thereon that the defen- 
dant is a diſſenter, and diſabled by the 

ſtatute from ferving the office, he not 
having received the ſacrament, &c. 
Bofworth v. Whiteman, 300 
6, A replevin bond taken by a ſheriff is 


, 


CY 
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good, although it do not - 

ar to have been taken by him in y of 

name of his office, Morgan v. * 
3 


7. An action on the caſe lies agaĩaſt the 
ſheriff for taking inſufficient pledges 
in replevin, Rose v. Patterſon, 387 


SIGNIFIC AVI. 
Significavit in an excommunicato capiendo 
and exception thereto, 57. 61. 117 


SLANDER. 

1. To ſay of a deputy lieutenant, juſ- 
tice of the — and candidate for a 
ſeat in parliament, ** do not vote for 
him, for he is a Jacobite, who intends 
to bring in the Pretender,” is action- 
able, How v. Price, 107 

2. A perſon cannot be ſued in the court 
of the conſtable and marſhal! for ſaying 
to @ knight, © you are a ſcandal to the 
name © — and to the order of 


4165 ” Chambers v. Jennings, 125 


STATUTE. 


1. A deviſe of lands to «haritable uſes 
made antecedent to the ſtatute of Mort- 
main is good, although the teſtator 
did not die until aſter the ſtatute com- 
menced, Aſburnbam v. Bradfpaw, 
239 
2. The ſtatote 8. Hen. 6. c. 12. does 
not extend to amend proceedings in 
inferior courts, Morſe v. James, 245 
. In what manner the ſtatute of Compo- 
fition of Two-thizds was pleaded, * 

| I 
4. The flatute de Donis expounded, Ma- 
> «bil Vs Clark, 23 
The ſtatute of Limitations pleaded by 
the heir againſt the executor, 5. 12. 


Epward Tas Fast. 


13. Edw. 1. fl. 2. c. 1. (Hoe and Cry), 


EpwarD Tas TAIID. 


74+ Edw. 3. c. 6. (Amendment), 256 . 


28. Edw. 3. c. 11. (Hue and Cry), 157 


14. Edw. 3. c. 10. (Sheriffs), 281 
30. Edw. 3. c. 4. (Prohibition), 429 


| Ricuard THE SECOND. 
13. Rich. 2. c. 2. (Marſhals Court), 
125 
_ Henzy Tas FourTH, 

1. Hen. 4. c. 14. (Marſhal), 


Henay THE SIXTH, 
$. Hen. 6. c. 9. (Forcible Eatry), 123 
8. Hen. 6. c. 12. (Amendment), 245 
23. Hen, 6. c. 10. (Sheriff), 52. 55. 
381 


127 


Henry THE ain n 
3. Hen. 7. c. 2. (Stealing Women), 102. 


| 133 
3. Hen. 7. c. 10, (Dower), 187 
11. Hen. 7. c. 15. (Chefler ), 92 

Hax RT Tus Ercarn, | 
6. Hen. 8. c. 16. (Parliament), 226 
23. Hen. 8. c. 9. (Prohibition), 137 
25. Hen. 8. c. 11. (Game), 484 
26. Hen. 8. c. 13. (King, Eſtate), 22 
27. Hen. 8. c. 10. (Uſes), 72 
27. Hen. 8. c. 11. King), 78 
27. Hen. 8. c. 16. (Dutchy of — 
R 7 


34. Hen. 8. c. 21. (Trinity Term), 30 
33. Hen. 8. c. 1. (Falſe Token), 315 


Quzen EL1izABETH. 
5. Eliz. c. 23. (Significavit), 58. 115. 


117 
13. Eliz. c. 7. (Bankrupt), 139 git. 
18. Elis. c. 13. (Jeofail), 232 


31. Eliz. c. 11. (Forcible Entry), 138 
43. Eliz. c. 2. (Overſeers), 393 


43. Eli, c. 6. (Colts), 470 


„un, 
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Jaurs rns Fins. 
x. Jac. 1. c. 4. (Biſhop), 219 
B+ Jac. . c. 15. (Bankrupt), 139 notis 
1. Jac. 1. c. 13. (Parliament), 226 
x. Jac. 1. c. 27. (Game), 485 


„ Jac. 1. c. 18. (Bail), 120. 204 
-Jac. 1. e. 4. (Baſtards), 80 
; 7. Jac. 1. c. g. (Cofts), 215 


484 
209 


232 


7. Jac. 1. c. 11. (Game). 
21. Jac. 1. c. 4. (Penal Action), 
21. Jac. 1. c. 13. (Jeofail), 
21, Jac. 1. c. 16. (Coſt), 


81. Jac. 3. c. 19, (Bankrupt), 139 _ 


Canas THE Figsr. 


17. Car. 1. c. 6. (Term), 30 netis 


CrARrRLES THE SegcomnD. 


12. Car. 2. c. 23. (Juriſdiction), 330 
12. Car. 2. c. 25. (Wine), 317 


15. Car. 2. c. 11. (Joftices), 331 
15. Car. 2. c. 14. (Retailer), 317 
13. Car. 2. c. 1. (Teſt), 365 


* Car. 2.. 2. c. 2.1. 3. (Law), 36, 
37 

156. & 17. Car. 3 (Bail). 305 
16, & 17, Car. 1. 


-_ quiry), 189 
26. & 17. Car. 2. c. 8. (Amendment), 
291. 423. 427 

22. & 23. Car. 2. c. 9. (Coſts), 129. 

; 238. 46g 

22. E 23. Car, 2. c. 25. (Game), 279- 
184 

29. Car. 2. c. 3. (Fraud and Perjury), 
29· 95 

29. Car-2. c. 5. (Lady-day), 229 


13, & 14. Car. 2. c. 3. (Militia), 384 
"5. & 14. Car.2, c. 2. en. 403 


WI IIIA AD Mary. . 
4. & 5. Will. & Mary, c. 4. (Bail), 305 
5- & 6. Will. & Mary, c. 10. (Tax), 323 


2 13. Will, 3. c. 3. (Parliament), 
129 zotis. 


5. & 6. Will, & Mary, c. 18. (Recogni- 


zance), 47 
- Wittram TRE Tap. 
7. & 8. Will. 3. c. 7. (Election), 14 


7- & 8. Will. 3. c. 32. (Trial by Pro- 
viſo), 9 
8. & 9. Will. z. c. 11. (Coſts), 472 
8. & 9. Will. 3. c. 18. (Bankrupts), 83. 
96 

11. & 12. Will 3. c. . (County * 
281 


228 


Qu Ax xz. 


86 3. & 4. Ann. c. 9. (Bills of Exchange), 


13. 155 v. 216. 417 
4. & 5. Ann. c. 16. (Bond), 214. 141 


5- Ann. c. 14. (Gun Conviction), 279 
7. Ann. e. . (Ambaſſadors), 229 
8. Ann. c. 14, (Rent), 257 


9. Ann, c. 20. (Amendment of Las), 


9222 
9. Ann. c. 14. (Gaming), 334. 438 
12. Ann. c. 16. (Uſury), 119. 353 
9. Ann. c. 3. (Game), 488 
Gronce Tas Finer, | 
5. Geo. 1. c. 6. (Corporation), 365 
6. Geo. 1. c. 22. (Bankrupt), 164 
7. Geo. 1. c. 31. (Payments), 165 
8. Geo. 1. c. 19. (Game). 488 
11. Geo. 1. c. 4. (Election), 261. 322 
337 


11. Geo. 1. c. 18. (Election in Lon- 


don) 323 
Gone THE SECOND, . 

2. Geo. 2. c. 36. (Mariners), 207 

4. Geo. 2. c. 17. (Proviſo), 10 


5. Geo. 2. c. 27. (Cauſe of Action), 190 
5. _ 3- c. 30. (Bankrupt), 139 tis. 

163. 357 
9. 0 2. c. 23. (Gin), 397 


9: Geo. 2. c. 36. 8 239 
11. 
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1. Geo. 2. c. 19. ſ. 12. D 


13. Geo. 2. c. 19. (Horſe Racing), 439 
14. Geo. 2. c. 17. (Nonſuit), 98. 156 


GeoxGeE THE THinD. 
13. Geo. 3. c. 78. (Highway), 46 zotis. 


STEALING WOMEN. 


y 3. Hen. 7. c. 2. it is fe;ony to ſteal 
4 an heireſs, 101. 132 


STEWARD. 


An attachment lies agajoft the ſteward of 
an inferior court for diſcharging a jury 
before they have given verdict, Mit 
v. Crump, 


SUBMISSION. 
See Award. 


SUBORNATION, 
On aconvidtion of ſubornation of perjury, 
the judgment is uod capiatur, Ic. 100 

SUPERSEDEAS. 


1. If judgment in debt on bond be af- 
firmed on _ and another writ of 


| GA — t, it is no ſuperſedes un- 
intiff in error puts in bail, 
ole ig 120 


2. A writ of ener corem welis is not a 


which he is tenant to the præcipe with | 
fingle voucher, to other uſes than yo 
in the covenang, to ſtand ſeiſed, the 


recovery is goed and bars the iſſue in 

tail, Mich: Tf V, 18 
2. The reaſons of this Yiven by Hot r 

Chief Juſtice, _ * 1 2; 22 tO 28 


TE * me. 


1. The firſt return of a Tai Sas be cxe 
off by proclamation, and the Term ad- 
Journed to the ſecond return, eB 


2. Trinity Term may be . 
3. If the Term be ned; 3 


randum ſhall a to the — 
adjournment, Babe. Bibs 4 52 


T. 1 M E. 5 
1. If a plea vary from the time laid in 
the declaration, aad make ſuch time 
material, it mutt be traverſed, Beverly | 
Vs Pim, » LM % 16 ? 
2. Time allowed to plead to an indiA- | 
SD Reg. v. Parker 8 1 


ITTH 


1. Cattle ſhall not tithes fo fineze 
in the pariſh bs ws the ASA. 
Harris's Caſe, : 114. 

2. A ibe . 
Pre may e 222 . 


»? 


-/edeas after affirmance, Hearne v. I * 
Le. i 165 See PaOHIBITION, £ | 
SURETY OP PEACE. TWILL -- £7 
Surety of the peace demanded by adaugh- 1. A toll is not of chmmon right ipci 
ter againſt her father, Anonymous, 17 dent to a market, Kane, * 
2. An indebitatas ent be. for tolls; 
2 
. „ 5 1 
WP ef 1 ? : 
7. 2 — , 3 does not is er 


TAIL. SK: ag 


Ik a tenant in tail covenant 5 
. ſriſed of the eſtate tail to the uſe* f 


himſelf for liſe, and the r th © 


the uſe of his ſon in tail, and after= ;; | 


Pj 1. bar an 6 


Ferrott, * GY 2 


yards ſuffer a comme recovery in * In Tuck e. 


3 
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cannot plead a tenancy in common be- 
tween the plaintiff and the other de- 
ſendant; but if he do, a replication of 
fole jeifen traverſing the tenancy may 
conclude to rhe country, Heywood v. 
Davis, n 105 
Treſpaſs for taking the wife's goods 
3 E b the huſband only, Witting- 
ham v. Broderick, : 105 
4. In wueſpaſs grare clanſum fregit on ſuch 
a day and cutting trees, with à conti- 
grande, the continzanto is void; and if 
entire damages be given, they thall be 
intended for ſuch treſpaſſes as are well 
laid, Brock v. Bio, 152 
5s. T will not lie in Ezglend for 
breaking and entering the plaiatiff's 
houſe in Canada, Rex v. Hooker, 193 
6. In treſpaſs = gued ſervitiam am/it, 
the plaintiff ſhall have full coſts, though 
the damages are under forty ſhillings, 
Hallet W Lawton, 238 


7. In treſpaſs, if the defendant juſtify as 
fer rant to commoners for damage fea- 
Jant on the common, a replication of 
de injurid ſud propria generally is not 
good, Cockeri:l v. Armſtrong, 247 
$. In treſpaſs for killing the plaintiff's 
dog, if the declaration be by recital 
„% whereas, &c.“ the Court will after 
verdict permit it to be amended by /be 


bill, Wilder v. Hendy, - 427 
9- Sime point, Hall v. Dozglas, 489 


TRADE. 

A bond reſtraining the obligor from car- 
rying on his trade in a particular 
place and for a limited time is good, 
Colman v. Clark, 239 


TRAVERSE. 


1. In what caſe the time laid in the de- 
claration muſt be traverſed, Bevery 
. Pim, 16 


2. A coroner's inqueſt is traverſahle, Ree: 
6 


. Clark, 


TROVER. 


1. What ſhall be evidence of conver on, 
Montagu v. Sandwich, 99 


2. Trover for twelve thecis de ſpirit. - with 
a daſh, and fifty gallons ** aqgue calli. 
de, ANGLICE hot waters, is good, 


Blainfield v. March, 142 
3. Trover and converſion of a ſhip, 9 
TRIAL. 


1. If a ſiatute create an oFence without 
ſaying how it ſhall be tried, the trial 
of it hall be by jury, Reg. v. Sturney, 

& 0 

2. An affidavit to put off a trial on the 
abſence of a material witneſs, muſt 
ſhew that due dihgence has been uſed 
to obtain ſuch witneſs, Gravenor v. 
Ferwick, 121 


Sce NEW TRIAL. 


V. 
VARIANCE. 


1. In what caſe a variance hetween a 
feire facias and the original record is 
immarerial, Arwood w. Burr, 4 


2, If the condition of a recognizance be 
1 to give notice to a man a his 
clerk,” and a fcire facias ſlates it to 
have been to give notice to a man 
or his clerk,” the variance is fatal, Reg. 
v. Erwer. 9 

3. If a feire facies recite a recognizance 
incorrectly, advantage may be taken 
of the wariance without oyer of the 
writ, Keg. v. Ewer, 9 

4. Lincoln feld“ inſtead of . Lincoln's- 
inn. fields not fatal in an information 


againſt the manager of the playhouſe 
there ſituated, Anonymons, 17 


5. Vanance of a deed having no date 
from the declaration, 38 
6. Variance het een the declaration and 
writ of enquiry, 73 
7- Variance between the articles of agree 
87 


ment and the declaration, 


8. Variance between the leaſe and the 
declaration, 9 


9. If 
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9. If to a libel of tithes, the defendants 
plead that they were imbabitants of 
ſuch a pariſh by way of excuſe, and 
alſo ſuggeſt the ſame for a prohi- 
bition, and afterwards ia a declaration 
in prohibition ſtate that they were oc- 


cupiers of certain lands, &c. the vari- 


ance is fatal, Harrow's Caſe, 114 


10. In what caſe a variance between the 
inſtrument recited ia an indictment to 
have been forged, and that ſet out in 
the ſubſequent part of the indid ment, 
though purporting to be ſet out accord- 
ing to its tenor, is not fatal, Rexw.Gib- 
en, | 206 
11. A mittimos to © juſtices of our coun- 
oy palatine of Laxcafter”* declared in 

e peſtea to an information gu war- 
ranto as directed to ** juſtices at Lan- 
caſter, is not a fatal variance, Reg. v. 
Pritchard, 232 
12. It a perſon of the name of Hill be re- 
turned in the panel annexed to the we- 
nire, and he is named Kell in the ba- 
beas corpus, the variance is immaterial, 


232 


13. A ſheriff's bond to ** appear before 
the king” generally is good, although 
the writ was te appear on ſuch a day 
qubereſorver, c. Shattleworth v. 
Pilkington, 


VENDITIONI EXPONAS. 
See SHERIFF, 


VENIRE DE NOVO, 


May be awarded by a court of appeal, 
320 


o- 


VENUE. 


In what caſe @ venue is neceſſary in a plea 
in abatement, Ord v. Norcl:iffe, 97 


VERDICT. 
1. An informal iſſue is aided vy verdict, 
Cary v. Hinton, 213 


2. What verdiQ is good in debt againſt 
an heir on bond of anceſtor, Mathervs 
. Lees 258 


3+ Uncerminty in ejectment not cured by 
457 


verdict, Grifin v. Fawſen, - 
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4. Recital in treſpaſs cured by verdict, 
WWilder v. Hendy, 427 
5. Same point, Hall v. Douglas, 48g 


6. A verdict given on a juror's know» 
ledge, he muſt be ſworn thereto, © 2 


VESTRY. 

1. The majority of pariſhioners at a veſ- 
try will be binding on the whole pariſh, 
New/on v. Bawldry, 70 

2. Qu. Whether the veſtry can make a 
rate to repair an adorn the chancel of 


the church, Newſon v. Bawwldry, 710 * 
VICECOMES. 
Vicecomes non mifit breve 5. 50. 68 


U. 


USES, 


1. If a reverſioner bargain and ſell the 
lands leaſed, and then releaſe his inte- 
relt in the reverſion, ſuch releaſe ſhall 
be intended to be to the u/e of the re- 
leaſee and his heirs, although no confi- 
deration is expreſſed for the releaſe, nor 
any expreſs uſes limited therein, 
Sbortridge v. Lamplough, 72 

2. A covenant to ſtand ſeiſed to uſes 
avoided by a recovery, 18 to 28 


USURY. 


1. In what caſe the borrower of money 
upon a uſurious contract may be exa- 
mined as a witneſs on an indiament 
for uſury againſt the lender, Rog. v. 
Sewell, 119 

2, It is uſury to take more than legal in- 
tereſt by way of diſcount, and the 
Court will not permit the ſtatute to be 
evaded by a fiftitious multiplication of 
the paper pretended to be diſcounted, 
Peachy v. Oftaldijicn, 353 


WARD- 


A TABLE OF PRINCIPAL MATTERS. 
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 WARDMOTE. 

An alderman cannot hold a wardmote in 
the ckurch-againft-the conſent of the 
churchwarden, Reg. v. Rogers, 29 

WAKRAN T. 

A jaſtice of the peace cannot 2 
warrant to ſeize-poods, unlefs on infor- 
mation that they have been ſtolen, 


* 


WARRANT OF ATTORNEY. 
1. If a year paſs aſter a wartaat of at- 


torney given, judgment cannot be en- 


tered it without leave of the 
court, Wondeward's Caſe, 1 2 
2. A warrant of attorney given in Va- 


* 


lent behaviour while under examĩina- 
tion in a court of juſtice ; but he may 
be committed for the contempt, or 
bound over to his good behaviour, 
Reg. v. Rogers, 29 
2. A witneſs having laid a wager on the 
event of the caſe is no objection to his 
competency, George v. Peirce, 31 


3. A puſon cannot be a witneſs on a 


cation to confeſs a judgment as 


of the t Term, is not vacated 
by his death before the judgment ac- 
tually entered, Wiedward's Caſe, 2 
3. A warrant of attorney given by a 
feme ſalr I not revoked by lier mar- 
riage, , 53 
4. If either die in Vacation within 
a year after giving a warrant of attor- 
ney, judgment may be entered up of 
courſe at any time after, in that Vaca- 
tion, Oades Vs Woodward, 94 
5. In what caſe an attorney muſt be pre- 
ſent at the executioa of a warrant of 
attorney given by a priſoner, Anony- 
AA, W 4 I 15 
6. A warrant of attorney is good though 
no attorney was preſent, 1! the bailiff 
who made the arreſt was bona fide diſ- 
charged, Gidden v. Drury, 139 


WITHERNAM. 
A writ of capias in withernam ſuper- 
e ſeded — et — atop 
preſſively long, Adam's Caſe, 17 
2. Bail to this writ is taken, boch for 
body, | 17 
WITNE S8. 
1. A witneſs cannot be ĩndicted for inſo- 


queſtion which may affe the extent of 
his pariſh, Wharton v. Robinſon, 63 
4. How far a witneſs ſwearing to pro- 
cure his liberty is to be credited, 119 


See EvioaexceE, ArFiDAVIT. 
WOMAN. 
A woman is capable of being elected to 
the office of ſexton, and may vote at 


the election of a candidate for ſuch 
oſſice, Olive D. Ingram, 263 


WORDS. 
1. In what caſe the word damages 
cludes cofts, 3 
2. The word ““ murder” neceſſary to an 
inguiſntion of felo de ſe, Reg. v. Clark, 
f 16 


3. How conſtrued, 106. 108, 109. 130. 
| Wh ol 


WRITS. 


1. A judici:l writ muſt be returned be- 
fofe an alias can be ſucd thereon, 4. 
wood <y, Burr, 6 


2. In what manner a writ of execution 
may be executed, 8 
3- How writs muſt be mace returnable 
when Trinity Term ends onM2dfummer- 
17 
4. A capias ad ſatisfaciendum is not vid, 
though 2 full Term intervene between 
the tefls and the return, Shirley wv. 
Right, ">> 9 
5. A writ will not ſuſtain an arreft after 


the day of its return, Anonymous, 52 
6. Writ of eaquiry ſet aſide for exceſſive 
damages, * 55 


7. A 


A TABLE OF PRINCIPAL MATTERS. 
7. A writ of enquiry may recite the de- by thirreen jurors, is good, Cheſten v. 


claration in bc verba, 7] . Crawley, 430 
8. In what caſe a writ muſt be pleaded 
with a prout patet, Sc. Morſe v. James, WOMEN. 
a ag Stealing of women, 101, 102. 132 
9. Original writ not amendable unleſs in 


a mere miſprifion, King v. King, 250 See Fame Covert, HusBandD and 
10. A writ of enquiry, thoagh executed Ws. 
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